


































 

9650 Strickland Road • Suite 103-226 • Raleigh • North Carolina • 27615 

(919) 349-3655 • tfitzgerald@ncvalues.com • ncvalues.org 

January 30, 2015 
 

 
 
SUBMITTED ELECTRONICALLY 

 
Ms. Nadine Pfeiffer 

Division of Health Service Regulation 
2701 Mail Service Center 
Raleigh, NC  27699-2701 

 
Dear Ms. Pfeiffer: 

 
Pursuant to enactment of Session Law 2013-366 s.4(c), Part IV (Senate Bill 353), 
which became effective July 29, 2013, the Department of Health and Human 

Services was required to amend rules pertaining to clinics certified by the 
Department to be suitable facilities for the performance of abortions under G.S. 14-

45.1. Chapter 10A NCAC 14E Certifications of Clinics for Abortion. This letter 
constitutes our formal comments and recommendations for improvement of the 
proposed amendments to Chapter 10A NCAC 14E. 

 
If ever an industry needed regulation to guarantee that women are not exposed to 

unsanitary, unsafe procedures that threaten their health and safety all for the sake 
of profit, it is the abortion industry. The Department has presented a draft of 
proposed rules to the public that, while making some improvements, politically 

pacifies the abortion industry, as is evidenced by their support for these proposed 
rules. But what about the health and safety of the women whose lives are forever 

impacted by the tragedy of abortion?  The rules proposed by the Department fall 
short of providing the medical protections necessary to protect the health and safety 

of women. 
 
The support for these proposed rules by groups like Planned Parenthood and NARAL 

Pro-Choice is based on the ideology that abortion clinics should be allowed to deliver 
abortion-on-demand right up to the date of delivery without any restrictions or 

guidelines by which to operate. These groups were consulted in writing these rules, 
and the result is that the Department has not gone far enough in protecting the 
health and safety of women.  

 
We have seen what this ideology of abortion-on-demand produces—grotesque 

abortion clinics of the likes of the one operated by doctor Kermit Gosnell.  For that 
reason, I am attaching the Grand Jury Report in the Kermit Gosnell case to remind 
the Department what the failure to properly regulate and inspect abortion clinics 

produces. 
 

 
I. Why are abortion clinics allowed to operate under a lower standard 

of care than other ambulatory surgical centers (ASC’s), thus 
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jeopardizing the health and safety of the women who receive 
abortions there? 

 
Abortion clinics have for years been allowed by the State of North Carolina to 

operate at a lower standard of care than other out-patient surgical centers, such as 
orthodontic clinics, orthopedic clinics, colonoscopy centers, etc.  Abortion clinics have 
been given a “pass,” simply because they are in the business of providing abortions. 

 
The Department was authorized to apply any requirement for the licensure of 

ambulatory surgical centers (ASC’s) to the standards applicable to abortion clinics.  
While these proposed amendments to the abortion clinic rules contain some entire 
sections from the regulations governing licensing of ASC’s, they are entirely lacking 

in the vast majority of health and safety provision from the ASC’s.  We recommend 
that the department adopt the ASC’s in their entirety for the certification of abortion 

clinics. 
 
Alternatively, we recommend that the Department adopt the medically appropriate 

standards for ambulatory surgical care that have been published by the Joint 
Commission, an independent not-for-profit organization that accredits and certifies 

more than 20,500 health organizations in the United States.  Joint Commission 
standards signify a very high medical standard guaranteeing healthcare quality and 

safety.  Women who visit abortion clinics deserve this safeguard. 
 
Because women deserve the same standards of care that other ASC’s provide, 10A 

NCAC 14E .0101 lacks the proper definitions to guarantee the health and safety of 
women.  “Abortion” should be clear that it includes both surgical and chemical 

abortions.  “Complication” should be greatly expanded to include all known 
complications of abortion.  “Physician” should be defined to include a licensed 
obstetrician or gynecologist. 

 
These proposed rules do not contain any requirement that anesthesia be 

administered by an anesthesiologist or CRNA supervised by the physician.  Under 
these proposed rules, the abortion physician can administer the anesthesia, while 
performing the abortion.  That compromises the health and safety of the women 

receiving abortions. 
 

The building code requirements in 10A NCAC 14E .0201 only apply to “new clinics 
and to any alterations, repairs, rehabilitation work, or additions which are made to a 
previously certified facility.”  This allows existing clinics to be “grandfathered” so that 

they don’t have to comply with current building codes that would guaranty patient 
safety.  In fact it is common for abortion clinics to operate for years without making 

improvements or updating their facilities, because that cuts into their profits.  We 
believe that all abortion clinics, old and new, should comply with current building 
codes in order to insure the safety of the women who visit them. 
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II. Don’t women deserve to know that the abortion clinics they enter 
have had an annual inspection guaranteeing compliance with all 

federal and state laws? 
 

It is well-documented that most of the abortion clinics in the state have received 
infrequent inspections, some going for years without one.  One clinic in Charlotte has 
only had three inspections since 2003, and those inspections showed numerous 

violations of the existing rules.  If clinics repeatedly violate the rules, that makes the 
case for more frequent inspections. 

 
10A NCAC 14E .0111 states that: “Any clinic certified by the Division to perform 
abortions shall be subject to inspections by authorized representatives of the Division 

annually and as it may deem necessary as a condition of holding such license.”  The 
words “subject to” make the annual inspection optional with the Department, 

indicating that the clinic may have an annual inspection, but is not required.   
 
If the State of North Carolina can inspect eight million cars annually in order to re-

license them, then it should certainly be able to inspect 17 or fewer abortion clinics 
annually.  The purpose of inspections—whether it’s cars or abortion clinics—is to 

guarantee the health and safety of people who live in the State.  Mandatory annual 
inspections of abortion clinics are the only way to guarantee compliance with these 

rules, and thus the health and safety of the women who visit abortion clinics.  
Accordingly, we recommend removing the words “subject to.” 
 

In addition, we recommend that inspections be required to be “surprise inspections.”  
Such a provision would prevent the situation that has occurred in other states where 

clinics were “tipped off” a day in advance and modified their practice in anticipation 
of the inspection. 
 

III. Why are abortion providers protected to the detriment of women 
when it comes to keeping records? 

 
10A NCAC 14E .0303 requires that minutes of the governing authority be on file in 
the administrative office of the clinic, “if applicable.”  We recommend removing the 

words “if applicable,” because those words make the retention of minutes of the 
governing authority’s meetings optional.  Femcare in Asheville did not review its 

policy and procedure manual for 23 years, and the only way that came to light is 
because it was an ASC that was required to maintain a record of its meetings. 
 

10A NCAC 14E .0305 (f) changes the existing rules by decreasing the period that 
medical records for adult patients must be retained from 20 years to 10 years.  It 

also changes the period for retaining medical records for minors from 20 years to 3 
years after the minor’s 18th birthday.  This provision protects abortion clinics who 
understandably want to avoid liability, but it does not protect women.   
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Women or minors who may postpone child-bearing until their 30’s will not have 
access to their medical records at the time when they may be experiencing infertility 

resulting from an abortion doctor’s negligence.  It is understandable that the 
abortion providers who helped craft these rules would want to limit their liability for 

negligence, but this change should not be made in the proposed rules.  This change 
hurts women.  We recommend changing the record retention requirement back to 20 
years for adults and making it 20 years from the 18th birthday for minors. 

 
Likewise, paragraph (g) changes the record retention policy for clinics that cease 

operation from 20 to 10 years.  This change only works to benefit abortion clinics by 
limiting their liability and does nothing to advance the care and protection of women.  
We recommend that records be retained for 20 years as is currently the practice. 

 
IV. Why are minors allowed to work in abortion clinics? 

 
Perhaps one of the most inappropriate additions to these proposed rules is that 10A 
NCAC 14E .0306 allows 16-year olds to work in abortion clinics as long as they have 

no direct responsibility for patient care.  We recommend requiring that all personnel 
must be at least 18 years of age. 

 
V. Why are abortion providers left to determine for themselves 

whether a microscopic examination is required of tissue?  
 
Under 10A NCAC 14E .0309 (b), the governing authority can now determine that 

certain types of tissue specimens do not require microscopic examination.  
Accordingly, 10A NCAC 14E .0311 has been changed to delete the former 

requirement that “written procedures, supplies, and equipment” be “available for 
gross and microscopic evaluation of abortion specimens.”  Without microscopic 
examination, ectopic pregnancies, incomplete abortions, and other complications 

may go undetected, compromising the safety and health of women.  We recommend 
restoring the previous provisions in 10A NCAC 14E .0311 (2) and (3).  These 

changes benefit abortion providers by making their jobs easier and more cost 
efficient, but they compromise the health and safety of women. 
 

VI. Why do these proposed rules compromise the health and safety of 
women by failing to mandate good post-operative care and 

emergency care?  
 
We applaud the addition of the requirement in 10A NCAC 14E .0310 (c) that clinics 

“have a written agreement between the clinic and a nearby hospital to facilitate the 
transfer of patients who are in need of emergency care.” However, this improvement 

is essentially nullified by the qualification that “efforts to establish such a transfer 
agreement” constitute sufficient compliance even if the clinic has been unable to 
secure the transfer agreement.  This completely undermines the goal of SB 353 of 

protecting women’s health.  Clinics should be required (no exceptions) to obtain a 
written transfer agreement with a nearby hospital, period. 
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Women’s safety is further compromised by 10A NCAC 14E .0313 which removes the 

existing requirement in section (a) that patients stay for a minimum of a one-hour 
waiting period after the procedure to guaranty there are no complications.   

 
Section (c), which required that non-ambulatory patients be accompanied by an 
attending medical or nursing staff member during any transfer has been removed in 

these proposed rules.  Allowing a patient who needs emergency care to be 
transferred to a hospital without an attending nurse or doctor is dangerous.  Again, it 

is understandable that abortion providers would want to delete these requirements, 
because they cost them time and money at the expense of the women who are their 
patients. 

 
We recommend that clinics be required to have written transfer agreements with a 

local hospital, that women be required to stay in the clinic for a minimum of one 
hour after the procedure to insure there are no complications, and that patients who 
need an emergency transfer to a hospital be accompanied by a nurse or doctor.  

These are reasonable, minimal requirements necessary to safeguard the health and 
safety of women. 

 
VII. Why are there no adequate enforcement mechanisms for violations 

of the standards set forth in the proposed rules? 
 
While the existing rules for Certifications for Clinics for Abortion have been violated 

hundreds of times by abortion clinics in the state, the only remedy is closure of the 
clinic until the violation is remedied.  Normally, that is only a three or four day 

interruption in service. 
 
If we learned anything from the criminal prosecution of Dr. Kermit Gosnell for the 

atrocities committed in his “house or horrors,” it was the necessity of consistently 
enforcing all state and federal abortion laws.  Kermit Gosnell was allowed to operate 

in Philadelphia for years without the proper enforcement of rules that were on the 
books but were not being followed in his clinic.  As the grand jury concluded, “Rules 
must be more than words on paper.” 

 
We recommend adding civil and/or criminal penalties for the violation of the rules 

governing the Certification of Clinics for Abortion.  Without penalties, atrocities like 
the ones committed by Kermit Gosnell will be committed in North Carolina. 
 

VIII. Why are abortion clinics not required to report information that will 
be open to public inspection? 

 
While 10A NCAC 14E .0305 requires that patient medical records be maintained in 
the clinics themselves, these proposed rules do not require reporting to the 

Department of Health and Human Services certain information that the public should 
be able to obtain.  These proposed rules should contain a requirement that the clinics 
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themselves report annually to DHHS all relevant information (not just a 
representative sampling), including but not limited to, the following information: 

 the date of the abortion 
 the county in which the abortion was performed 

 the county and state in which the patient resides 
 the age, race, marital status, etc. of the patient 
 the approximate gestational age and sex of the unborn child 

 the number of prior abortions, live births, miscarriages, etc. of the patient 
 the method of abortion 

 drugs administered 
 etc. 

 

These proposed rules should require the Department to compile this information and 
offer it on a public website for public inspection. 

 
In addition, a public website should be maintained by the Department that lists all 
the results of inspections of abortion clinics located in the State.  Women have a 

right to know before they seek abortions which clinics have been cited for violations 
and what violations they have committed. 

 
First and foremost, the NC Values Coalition cares about the 52 million unborn babies 

who have been murdered by the ugly practice of abortion.  We speak for these tiny, 
innocent, precious humans who have no other voice.  But, we also speak for 
women—whose health and safety is often neglected and abused by the abortion 

industry’s focus on profit first. 
 

We urge the Department to follow our first suggestion and adopt rules for abortion 
clinics that mirror rules for ASC’s.  That is fair; it is medical; it is right.  It would 
afford the highest protection for the health and safety of women.  If the Department 

refuses to do that, we urge the incorporation of the other changes we have 
suggested. 

 
Thank you for the opportunity to comment and make suggestions on these proposed 
rules.   

 
Sincerely, 

 

 
 
Tami L. Fitzgerald 
Executive Director 
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Division Director 
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MINUTES OF PUBLIC HEARING 

DECEMBER 19, 2014 

10:00 A.M. 
 

Staff Present: 
 

1. Drexdal Pratt, Director, Division of Health Service Regulation 

2. Nadine Pfeiffer, Rule-making Coordinator, Division of Health Service Regulation 

3. Azzie Conley, Chief, Acute and Home Care Licensure and Certification Section, Division of Health 

Service Regulation 

4. Cheryl Ouimet, Chief Operating Officer, Division of Health Service Regulation  

5. Patricia Christian, Assistant Director for Healthcare Quality and Safety, Division of Health Service 

Regulation 

6. Diana Barbry, Executive Assistant, Division of Health Service Regulations 

7. Kevin Howell, Legal Communications Coordinator, Office of Communications 

8. Dan Guy, Communications Project Manager, Office of Communications 

9. Olivia James, Press Assistant, Office of Communications 
  

Others Present: 
 

 See the attached sign-in sheet for attendance. 

  
 

1. Purpose of Hearing 
 

 

The purpose of this public hearing was to solicit verbal and /or written comments from the public on the 

proposed amendment and adoption of rules in Chapter 10A NCAC 14E, Certifications of Clinics for Abortion, 

as published in the NC Register, Volume 29 Issue 11, issued on December 1, 2014 for these rules as listed: 10A 

NCAC 14E .0101, .0104, .0109, .0111, .0201, .0202, .0206, .0207, .0302 - .0311, .0313, and .0315.  

 
 

2. Hearing Summary 
 

The public hearing was opened by Drexdal Pratt at 9:00 a.m.  A total of fourteen speakers spoke at the hearing. 

A summary of these comments is as follows: 

http://www.ncdhhs.gov/dhsr/


 
  

 

 

1) Deborah Walsh, Executive Director, Family Reproductive Health, Charlotte NC, stated that she was 

a part of the work group that reviewed and developed the rule changes. She spoke on the diversity of 

the work group and how they worked together to provide the regulations based on medical reasons to 

ensure the well-being of patients seeking these services. 

 

2) Dr. David Grimes, a board certified OB-GYN physician, previous CDC Abortion Chief and WHO 

Abortion Chairman, urged the adoption of the proposed rules because they were evidence-based and 

stated that the scientific process by which the rules were developed must not be degraded by special 

interest groups with no relevant medical expertise. 

 

3) Dr. Gretchen Stuart, Medical Director, Planned Parenthood of NC, stated that abortion is extremely 

safe and that abortion has a complication rate of less than 1 percent. She also stated that abortion is 

very common and that one in three women will have an abortion by the time she is 45. She also 

stated that safety and excellent care is top priority, and that access to safe and legal abortion is vital 

for her patient’s safety and well-being. She requested that the final regulations remain free of 

legislative interference in medical practice.  

 

4) Dr. Amy Bryant, a board certified OB-GYN physician, NARAL Pro Choice, stated that one in three 

women will have an abortion. She stated that when the government regulates abortion it is critical 

that the regulation preserve access and policy makers should never impose regulations on women to 

stop abortion. She stated that the regulations should be grounded on medical reasons.  

 

5) Dr. Dalia Brahmi, OB-GYN physician, Chapel Hill, stated that abortion is safe and very common, 

and also stated that one in three women will have an abortion in their lifetime. She stated that every 

woman is unique and every situation is different, and that we all have to make health decisions we 

never expected to make.  She shared a story about a patient and her decision to have an abortion, and 

she also stated that what is most important to her is that her patients have the ability to make their 

own personal medical decisions that are best for their health and well-being. She said medical 

doctors will always support regulation for patient’s safety. 

 

6) Dr. Marcela Smid, OB-GYN Physician, Chapel Hill, who specifically takes care of patients with 

high risk pregnancies. She stated that as a physician her first priority is the safety of her patients and 

stated studies show abortion extremely safe with a complication rate of less than 1 percent. She 

shared a story about a patient who had to terminate her pregnancy due to complications with her 

pregnancy. She stated that her patients deserved safe and compassionate care. She urged DHHS to 

reject any medically unnecessary regulations that are designed to restrict safe abortion care because 

adding unnecessary regulations that are not medically necessary could have dangerous effects to the 

safety of patients by delaying services or closing clinics. 

 

7) Heather Shumaker, State Policy Director, National Abortion Federation (NAF), stated while 

additional regulations are unnecessary she commended DHHS on the process based on medicine and 

science. She said abortion care was one of the safest types of procedures. She stated that she hopes 

the process does not become politicized and would continue to use evidence-based input from the 

medical community throughout the process. 

 

8) Suzanne Buckley, Executive Director, NARAL Pro Choice stated that reproductive health care 

decisions should be made by the patients and their doctors and not the politicians of North Carolina. 

She further stated that at NARAL Pro Choice, patients’ health comes first. Senate Bill 353, which 

created the law requiring these rule changes, was enacted with a single goal and that was to prevent 

women from having safe and legal abortions in North Carolina.  These laws have been enacted in 



 
  

 

many states across the country, and the enactment of these laws has caused many safe abortion 

facilities to close their doors and affected patient care and safety in those states. She stated that 

abortion care is one of the safest types of medical care sought in this country. She stated that there is 

no medical basis or need for the changing of these rules required by this law. She recognized the 

department engaged in a thoughtful, reasonable process by consulting with experts to ensure safe 

abortion care. She stated, in general, the regulations were based on sound medicine and science. She, 

and the thousands she represents, request that DHHS only make rule changes that ensure medical 

standards recommended by medical experts.  

 

9) Sarah Preston, Policy Director, ACLU, noted that her organization was dedicated to protecting the 

safety and health care of patients, including abortion. She said that during the legislative debate both 

Secretary Wos and Governor McCrory stated any new rules should be based on patient safety. She 

said the rule changes focused on the well-being of patients and hoped that the Department’s focus 

would remain on safety and not politics.  

 

10)  Nancy Curtis, retired Lutheran Pastor and attorney, Asheville NC, stated women’s health was 

regulated on evidence-based information. She urged DHHS to make every effort to make least 

restrictive regulations and only consider medical based information for the safety of North Carolina 

women. 

 

11)  Kelsea McLain gave a testimony about her personal experience with abortion, stating that she was 

glad that she was able to make her own decision on medical care and the decision was not based on 

political considerations. She stated the rules were medical-based. She urged DHHS not to make rule 

changes that did not make sense. 

 

12) Wendy Banister, Executive Director, Gateway Women, stated that 60 percent of their clients with 

abortions have reported emotional difficulty and regret, while only 34 percent of their patients 

reported that abortion was a good decision for them. She gave an overview of situations with 

patients at Gateway. She felt that the standards fall short and we should be requiring the very best for 

women’s health in North Carolina. 

 

13)  Tammy Fitzgerald, NC Values Coalition spoke in opposition of the rules stating rules are important 

for health and safety for women seeking abortions. She said that the timing of the rules coming out 

the week before Christmas was a ploy to deceive the public and to sweep the changes under the rug. 

She stated the process was biased because the group that came up with the proposals only included 

one person with an anti-abortion viewpoint. She said the resulting proposals are inadequate to 

protect women. She stated the rules did not include requirements from the model rules by NAF. She 

gave an overview of specific problems with the rules, which included:  

 

 No requirement for an anesthesiologist or CRNA to administer anesthesia;  

 No requirement for the abortion doctor to be an OB-GYN board-certified physician;  

 Certification lacking on licensing procedures;  

 No agreement or relationship for second OB-GYN physician in case of emergency;  

 No requirement for annual inspections, they are only allowed;  

 Post-op discharge are lacking, there is no follow-up exam required;  

 One-hour observation post procedure has been removed;  

 Eliminated requirement for examination of products of conception to ensure complete 

abortion;  

 No requirement for hospital admitting privileges for physicians;  



 
  

 

 Transfer agreement is neutered, as long as they attempt to get one they have satisfied the 

requirement;  

 No minimum number of nurses at clinics;  

 Allow minors to work at clinic;  

 No requirements for materials to be clean, sterile and in good working order;  

 No requirement for prior physical exam;  

 Reporting requirements are lacking and there are no penalties for violations.  

 

She stated there is a need for penalties to have teeth in the rules. She also stated that minimum 

standards for safety are ethical and logical, and these rules fall short. 

 

14) Jere Royall, Counsel, NC Family Policy Council, stated that the Council is appreciative of the 

proposed rule changes, which are the first in almost 20 years. However, the proposed rule changes 

fail to address some critical issues that NCFPC thinks are vital to women’s health and safety. He 

stated that a primary need is for the rules to require annual inspections of abortion clinics for the 

safety and well-being of the patients. 

 

These comments will be taken into consideration by the Agency. The hearing was adjourned at 9:52 a.m.  
 

       Respectfully submitted, 

 
       Nadine Pfeiffer,  

Rule-making Coordinator 

       January 22, 2015 
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