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Presenter
Presentation Notes
The Fair Labor Standards Act (FLSA) is the federal law of broadest application governing minimum wage, overtime pay, and youth employment.  The Wage and Hour Division of the US Department of Labor enforces the FLSA.  In addition, the Wage and Hour Division also enforces:



The Family and Medical Leave Act 

The Migrant and Seasonal Agricultural Worker Protection Act 

The Employee Polygraph Act 

The Garnishment Provisions of the Consumer Credit Protection Act 

The Davis-Bacon and Related Acts

The McNamara-O’Hara Service Contract Act 

Temporary Worker Provisions of the Immigration and Nationality Act 



For more information regarding these laws, call the Wage and Hour Division’s toll-free line at 1-866-4USWAGE (1-866-487-9243).  Information is also available on the Internet a www.wagehour.dol.gov.     


Major Provisions

e Coverage

e Minimum Wage

e Overtime Pay

e Youth Employment
e Recordkeeping
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Employees who are covered by the FLSA are entitled to be paid at least the Federal minimum wage as well as time and one-half their regular rates of pay for all hours worked over 40 in a workweek, unless an exemption applies.  There are also youth employment provisions regulating the employment of anyone under the age of 18 in covered work.  The FLSA also contains recordkeeping requirements.  

This presentation covers the minimum wage and overtime requirements and summarizes the youth employment provisions.  More in-depth training on the youth employment laws is also available.



See also: Fair Labor Standards Act (FLSA), 29 U.S.C. 201 et seq.; FLSA Regulations, 29 CFR Parts 778 (overtime), 570 (youth employment), 516 (recordkeeping).


Employment Relationship

In order for the FLSA to apply, there
must be an employment relationship
between the “employer” and the
“employee”

vvvvvvvvvvvvv
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Typical issues related to the employment relationship are issues involving independent contractors, trainees, and volunteers.  



Employment relationship under the FLSA is tested by "economic reality" rather than "technical concepts.”  There is no single rule to determine whether an individual is an independent contractor or an employee for purposes of the FLSA. Some of the factors considered are:



1) The extent to which the services rendered are an integral part of the

    principal's business.

2) The permanency of the relationship.

3) The amount of the alleged contractor's investment in facilities and

    equipment.

4) The nature and degree of control by the principal.

5) The alleged contractor's opportunities for profit and loss.

6) The amount of initiative, judgment, or foresight in open market competition

    with others required for the success of the claimed independent contractor.

7) The degree of independent business organization and operation.



A situation involving a person volunteering his or her services may also result in an employment relationship.  For example, a person who is an employee cannot "volunteer" his or her services to the employer to perform the same type service performed as an employee.  Of course, individuals may volunteer or donate their services to religious, public service, and non-profit organizations, without contemplation of pay, and not be considered employees of such organization. 



Trainees or students may also be employees, depending on the circumstances of their activities for the employer.



See also: 29 U.S.C. 203(d), (e), (g); Fact Sheet No. 013 Employment Relationship Under The Fair Labor Standards Act (FLSA).






Minimum Wage
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29 U.S.C. 206, Fair Labor Standards Act, Section 6 




Minimum Wage: Basics

for all hours worked

e The minimum wage is $7.25 per hour

;-.
7
e Cash or equivalent — free and clear
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The basic rules on minimum wage are simple: covered, non-exempt employees must be paid not less than the minimum wage for all hours worked. 


Minimum Wage: Issues

e Compensation Included
e Deductions
e Hours Worked

.............
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Although the requirement to pay minimum wage seems simple, there are some key minimum wage issues that can lead to violations: what type of compensation is included when determining whether the minimum wage has been paid; what deductions from pay are allowed; how to treat tipped employees; and hours worked issues.  The FLSA requires that minimum wage be paid for all hours worked; failure to understand what hours count as work hours often leads to unintended violations of the FLSA minimum wage and overtime requirements.


Compensation Included

e \Wages (salary, hourly, piece rate)
e Commissions
e Certain bonuses

-------------
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To determine whether an employee has been paid the minimum wage for all hours worked in each week, you need to add up all compensation received and divide that amount by all hours worked for the week.  The compensation included in this calculation includes all payments considered to be part of the “regular rate” of pay for overtime purposes.  Later slides will discuss the regular rate of pay in more detail.  In summary, the payments counted towards the minimum wage include: wages (salary, hourly, piece rate); commissions; some bonuses; tips received by eligible employees; and the reasonable cost of room, board, and other “facilities” provided by the employer for the employee’s benefit.




Deductions

Deductions from pay illegal if

— Deduction is for item considered primarily
for the benefit or convenience of the
employer; and

— The deduction reduces employee’s
earnings below required minimum wage

Examples of illegal deductions T
e Tools used for work

= Damages to employer’s property oS @il

I 4 A

e Cash register shortages / ,.;
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The FLSA prohibits deductions from wages for the cost of any items which are considered primarily for the benefit or convenience of the employer if the deduction would reduce the employee's earnings below the required minimum wage or overtime compensation.  Examples of illegal deductions: tools used in the employee's work; damages to the employer's property by the employee; and financial losses due to clients/customers not paying bills. 



One common problem is deductions from pay for uniforms.  If the wearing of a uniform is required by law, the nature of a business, or by an employer, the cost and maintenance of the uniform is considered to be a business expense of the employer.  Thus, if the employer requires the employee to bear the cost, it may not reduce the employee's wage below the minimum wage or cut into overtime compensation required by the Act. 



Many states also have laws limiting deductions from wages.  Nothing in the FLSA overrides or nullifies any higher standards or more-stringent provisions of these laws.



See also:  Fact Sheet No. 016 Deductions From Wages For Uniforms And Other Facilities Under The Fair Labor Standards Act (FLSA).


Hours Worked: Issues

e Suffered or Permitted
e Waiting Time
e On-Call Time
e Meal and Rest Periods
e Training Time

e Travel Time .Y
e Sleep Time
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The employer cannot determine the amount of money to pay an employee without knowing the number of hours the employee worked.  



See also: 29 CFR 785 Hours Worked; Fact Sheet No. 022 Hours Worked Under the Fair Labor Standards Act; Fact Sheet No. 039C Hours Worked and the Payment of Special Minimum Wages to Workers with Disabilities Under Section 14(c) of the Fair Labor Standards Act (FLSA).






Suffered or Permitted

Work not requested but suffered or
permitted Is work time
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It is the employer’s duty to see that work is not performed if the employer doesn’t want the work performed.  The employer cannot sit back and accept the benefits without compensating employees for those benefits.  Simply telling employees that it is against the rules to work this time is not good enough. Management has the power to enforce the rule and must make every effort to do so.



This is true for work performed away from the premises or the job site, or even at home.  If the employer knows or has reason to believe that the work is being performed, the employer must count the time as hours worked.



For example, if the employer does not stop an employee from working before or after the shift, the employee must be paid for that time.



See also: 29 CFR 785.12, 785.13 Hours Worked Under the Fair Labor Standards Act.




Waiting Time

Counted as hours worked when

e Employee is unable to use the time effectively for
his or her own purposes; and

e Time is controlled by the employer

Not counted as hours worked when
e Employee is completely relieved from duty; and & ,:-

- Time is long enough to enable the employee to  EEMEE
use it effectively for his or her own purposes 2
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Whether time an employee spends waiting is counted as hours worked and is therefore paid depends upon the particular circumstances.  The facts may show that the employee was engaged to wait (which is work time) or the facts may show that the employee was waiting to be engaged (which is not work time). 



For example, a firefighter who plays checkers while waiting for an alarm is working during these periods of inactivity.  The firefighter has been “engaged to wait.”  The time would be worktime even if the employee is allowed to leave the premises or the job site during periods of inactivity. 



On the other hand, periods during which the employee is completely relieved from duty and that are long enough for the employee to use the time effectively for his/her own purposes are not hours worked.  This would be true if the employee has been told in advance that he/she may leave the job and will not have to begin working again until a definitely specified time.

See also: 29 CFR 785.15 and 785.16 Hours Worked; Fact Sheet No. 022 Hours Worked Under the FLSA.






On-Call Time

On-call time i1s hours worked when

e Employee has to stay so close to the employer’s
premises that the employee cannot use that time
effectively for his or her own purposes

On-call time is not hours worked when e
e Employee is required to carry a pager ~ '_

e Employee is required to leave word at home or "T:
with the employer where he or she can be P .'_‘;w\
reached | gl
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Employers frequently make arrangements with employees to be on-call.  If the employee is required to remain on-call on the employer's premises or so close that the employee cannot use the time effectively for his/her own purposes, the employee is working while on-call.  In that case, the time the employee is on-call is counted as hours of work that must be paid.  



In some cases, on-call employees are required to carry a paging device or leave word with company officials where he or she may be reached.  If an employee who is on-call is free to come and go and to engage in personal activities during idle periods, the on-call time is not hours worked and does not need to be paid unless and until the employee actually responds to a call back to duty.  However, if such calls are so frequent that the employee is not really free to use the off-duty time effectively for the employee's own benefit, the intervening periods as well as the time spent in responding to calls would be counted as compensable hours of work. 

See also: 29 CFR 785.17 Hours Worked.


Meal and Rest Periods

e Meal periods are not hours worked when the
employee is relieved of duties for the purpose
of eating a meal

e Rest periods of short duration (normally 5 to
20 minutes) are counted as hours worked and 2
must be paid <
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Bona fide meal periods are not worktime and need not be counted as compensable hours worked.  Ordinarily 30 minutes or more is long enough for a bona fide meal period.  



Meal periods of less than 30 minutes during which an employee is relieved for purposes of eating a meal may be bona fide--and thus not hours worked--when certain special conditions are present.  Such special conditions include only sporadic and minimal work-related interruptions to the meal period, sufficient time for employees to eat a regular meal at a time of day or shift when meals are normally consumed, an agreement between the employees and employer that a meal period of less than 30 minutes is sufficient to eat a regular meal, and applicable state or local laws do not require lunch periods in excess of the shortened meal period.    



The employee is not considered to be relieved if the employee is required to perform any duties, whether active or inactive, while eating.  For example, an office employee who is required to eat at the desk in order to answer the telephone is working while eating.



It is not necessary that an employee be permitted to leave the premises if the employee is otherwise relieved from duties during the meal period. 



Coffee breaks or time for snacks are typically periods of short duration (5 to 20 minutes) and must be counted as compensable hours worked.  They are common in industry and promote the efficiency of the employee.



See also: 29 CFR 785.18 and 29 CFR 785.19 Hours Worked.


Training Time

Time employees spend in meetings, lectures, or
training Is considered hours worked and must
be paid, unless

e Attendance is outside regular working

hours
= Attendance is voluntary s I\
e The course, lecture, or meeting is not job
related i A |
e The employee does not perform any
productive work during attendance N
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All four of the criteria must be met.  The most common questions about counting this time involve voluntary attendance and whether or not a meeting or training is job related.  



Attendance is clearly not voluntary if it is required by the employer.  It is also not voluntary if the employee is led to believe that the present working conditions or continuance of employment would be adversely affected by nonattendance. 



The training is directly related to the employee's job if it is designed to make the employee handle his/her current job more effectively as distinguished from training the employee for another job, or for a new or additional skill.  For example, time spent by a computer programmer in a course on programming that is given by the employer is hours worked.  However, if the programmer takes a course in accounting, it may not be directly related to the programmer’s current job, and thus, the time the programmer spends voluntarily in taking the accounting course, outside of regular working hours, may not be counted as working time. 



If employees on their own initiative attend an independent school, college, or independent trade school after hours, the time is not hours worked for their employer even if the courses are related to their jobs.



See also: 29 CFR 785.28, 785.29 and 785.30 Hours Worked.


Travel Time

e Ordinary home to work travel is not work time

e Travel between job sites during the normal
work day is work time

e Special rules apply to travel away from the xR
employee’s home community B
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Ordinary home to work travel is travel from the employee’s home before the regular workday and return travel to the employee’s home at the end of the workday.  This travel is normally not counted as hours worked.

Travel between job sites during the day is work time.  If the employee is required to report to a meeting place to receive instructions, perform other work there, or to pick up equipment or tools, the travel from the designated meeting place to the work place is part of the day's work, and must be counted as hours worked. The same is true at the end of the day.  If the employee is required to return to the employer’s office or job site, the travel time back to the office is counted as hours worked.  For example, if an employee normally finishes his work at 5 p.m. and is sent to another job which he finishes at 8 p.m. and is required to return to his employer's premises arriving at 9 p.m., all of the time is working time.  However, if the employee goes home instead of returning to his employer's premises, the travel after 8 p.m. is home-to-work travel and is not hours worked. 

Special rules apply when employees travel away from their home community.  Travel for a special one day assignment in another city is not ordinary home-to-work travel.  Because it is performed for the employer’s benefit and at the employer’s request, it is like travel that is all in the day's work.  The normal home-to-work travel time may still be deducted. 



When an employee travels away from home and stays overnight, the travel time is worktime when it cuts across the employee's workday.  The employee is simply substituting travel for other duties.  The time is not only hours worked on regular working days during normal working hours but also during the corresponding hours on nonworking days. For example, if an employee regularly works from 9 a.m. to 5 p.m. from Monday through Friday the travel time during these hours is worktime on Saturday and Sunday as well as on the other days.  Regular meal period time is not counted.  As an enforcement policy the Wage and Hour Division will not consider as worktime that time spent in travel away from home outside of regular working hours as a passenger on an airplane, train, boat, bus, or automobile.



See also: 29 CFR 785.37, 29 CFR 785.38, 29 CFR 785.39 Hours Worked.




Sleep Time

Less than 24 hour duty

e Employee who is on duty for less than 24
hours Is considered to be working even if
allowed to sleep or engage in other
personal pursuits

Duty of 24 hours or more

e Parties can agree to exclude bona fide
sleep and meal periods
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The rules for counting sleep time as hours worked are different depending on whether the employee is on duty for less than 24 hours or is on duty for 24 hours or more.



An employee who is required to be on duty for less than 24 hours is working the entire time even though permitted to sleep or engage in other personal activities when not busy.  Therefore, the entire shift must be counted as hours worked.



When an employee is required to be on duty for 24 hours or more, the employer and the employee may agree to exclude bona fide meal periods and a bona fide regularly scheduled sleeping period of not more than 8 hours from hours worked, if the employer provides adequate sleeping facilities and the employee can usually enjoy an uninterrupted night's sleep.  If the sleeping period is more than 8 hours, only 8 hours can be excluded from the hours worked. Where no agreement to the contrary is present, the 8 hours of sleeping time and meal periods must be counted as hours worked. 



If the sleeping period is interrupted by a call to duty, the interruption must be counted as hours worked.  If the period is interrupted so much that the employee cannot get a reasonable night's sleep, the entire period must be counted as hours worked.  For enforcement purposes, the Wage and Hour Division has adopted the rule that if the employee cannot get at least 5 hours' sleep during the scheduled period the entire time is working time.  These five hours need not be five continuous uninterrupted hours of sleep.  

			

See also: 29 CFR 785.21 Hours Worked; 29 CFR 785.22 Hours Worked. 		





			

			










Overtime
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See: 29 U.S.C. 207; 29 CFR 778 Overtime Compensation




Overtime Pay

Covered, non-exempt employees must
receive one and one-half times the

regular rate of pay for all hours worked
over forty in a workweek
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There is no limit on the number of hours employees aged 16 and older may work in any workday or workweek.  The FLSA does not require overtime pay for work on Saturdays, Sundays, holidays, or regular days of rest.  Also, the FLSA does not require overtime pay over 8 hours in a day, except in certain circumstances for hospital and residential care establishments. 



Nothing in the FLSA relieves an employer of any obligation he or she may have by contract or other Federal or State law.



Normally, overtime pay earned in a particular workweek must be paid on the regular pay day for the pay period in which the wages were earned.  The employer and employee cannot agree to waive overtime payment that is due under the FLSA.  



See also: Fact Sheet No. 023 Overtime Pay Requirements Of the Fair Labor Standards Act (FLSA); WH 1325 Overtime Compensation Under the Fair Labor Standards Act.






Overtime Issues

e Compliance is determined by workweek, and
each workweek stands by itself

e Workweek Is 7 consecutive 24 hour periods
(168 hours

e Regular rate
— Payments excluded from rate -
- Deductions e

.............
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If an employee who is paid an hourly rate works overtime hours (whether or not the employer recognized them as overtime hours), the employer must pay the employee for all hours worked at the agreed rate plus at least an extra half of that rate for all overtime hours.  






Regular Rate

® Is determined by dividing total earnings in
the workweek by the total number of
hours worked in the workweek

® May not be less than the applicable
minimum wage

vvvvvvvvvvvvv
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The regular rate includes all earnings for employment except certain payments excluded by the FLSA.  Earnings may be determined on a piece-rate, salary, commission, or some other basis, but in all such cases the overtime pay due must be computed on the basis of the average hourly rate derived from such earnings. This is calculated by dividing the total pay for employment (except statutory exclusions) in any workweek by the total number of hours actually worked.



See also: Fact Sheet No. 023 Overtime Pay Requirements of the Fair Labor Standards Act (FLSA).












Regular Rate Exclusions

e Sums paid as gifts

e Payments for time not worked
e Reimbursement for expenses
e Discretionary bonuses

e Profit sharing plans

e Retirement and insurance plans w4
« Overtime premium payments Ko =
e Stock options B
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Some payments employees receive are not included when calculating total earnings for regular rate purposes.  











See also: 29 U.S.C.207(e); 29 CFR 778;  Fact Sheet No. 23 Overtime.


Exemptions and Exceptions

There are numerous exemptions and
exceptions from the minimum wage
and/or overtime standards of the FLSA
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FLSA Sections 7 and 13 contain numerous exceptions (or exemptions) to the minimum wage and/or overtime requirements.



FLSA Section 7 contains overtime exceptions.  This presentation includes the exception for certain commissioned sales employees in retail businesses.  There are several other exceptions contained in Section 7.  Among these are partial exceptions for hospitals and nursing homes and public sector police and fire employees.



FLSA Section 13(a) contains exceptions to both minimum wage and overtime.  This presentation discusses the so-called “white collar” exemption.  There are several other exceptions contained in section 13(a) including exceptions for certain amusement or recreational establishments, agricultural operations, and small newspapers. 



FLSA Section 13(b) contains exceptions to overtime only.  For example, there are exceptions for certain employees who transport property in interstate commerce, for certain employees of automobile dealerships, agricultural employees, taxicab drivers, and movie theater employees.  This presentation does not discuss any of the Section 13(b) exceptions. 



Additional information about these and other exceptions and exemptions can be obtained by visiting www.wagehour.dol.gov or calling 1-866-4US-WAGE.




“White Collar” Exemptions
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See FLSA Section 13(a)(1) and Section 13(a)(17); 29 CFR 541 Defining the Terms Executive, Administrative, Professional and Outside Salesman; Fact Sheet No. 017A Exemption For Executive, Administrative, Professional, & Outside Sales Employees Under The Fair Labor Standards Act (FLSA). 


“White Collar” Exemptions

The most common FLSA minimum wage and
overtime exemption -- often called the “541”
or “white collar’” exemption -- applies to

certain

e EXxecutive Employees |
 Administrative Employees J
e Professional Employees
e Outside Sales Employees v
e Computer Employees |l

US Department of Labor
” Wage and Hour Division

U.S. Wage and Hour Division


Presenter
Presentation Notes




If the requirements of this exemption are met, the employer is not required to (1) pay overtime to the exempt employee or (2) guarantee that the employee receives at least the minimum wage for each hour worked.











See also: 29 U.S.C. 213(a)(1); 29 CFR 541, WH Fact Sheet No. 017A Exemption for Executive, Administrative, Professional, Computer & Outside Sales Employees Under the Fair Labor Standards Act (FLSA); 29 U.S.C.  213(a)(17).








Three Tests for Exemption

Salary Level

Salary Basis

Job Duties - 4]
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To qualify for exemption, employees must meet three tests for each exemption:  An exempt employee must earn a minimum amount.  The minimum amount must be paid on a salary basis.  In addition, exempt employees must perform certain executive, administrative, professional, outside sales, or computer professional job duties set forth in the regulation.


Minimum Salary Level: $455

e For most employees, the minimum salary
level required for exemption is $455 per week *

e Must be paid “free and clear”

e The $455 per week may be paid in equivalent
amounts for periods longer than one week

— Biweekly: $910.00
— Semimonthly: $985.83 G
— Monthly: $1,971.66 N
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The minimum salary level required for exemption is $455 per week, which must be paid “free and clear” – that is, the $455 cannot include the value of any non-cash items that an employer may furnish to an employee, like board, lodging, or other facilities (for example, meals furnished to employees of restaurants).  For employers that have adopted pay periods longer than one week, the equivalent of the $455 per week salary level is $910 for biweekly pay periods; $985.83 for semimonthly pay periods; and $1,971.66 for monthly pay periods.



See also: 29 CFR 541.600  Amount of Salary Required .


Deductions From Salary

= An employee is not paid on a salary basis if 0
deductions from the predetermined salary are 42
made for absences occasioned by the Ve

employer or by the operating requirements of -{ “
the businesses 67

- If the employee is ready, willing and able to &%k
work, deductions may not be made for time s
when work is not available Y

US Department of Labor
” Wage and Hour Division

U.S. Wage and Hour Division


Presenter
Presentation Notes
An employee is not paid on a salary basis if the employer makes deductions from the predetermined salary, for example, for absences caused by the employer or because of the operating requirements of the business.  If the employee is ready, willing, and able to work, deductions may not be made for time when work is not available. 


Youth Employment
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The FLSA youth employment provisions apply to minors under 18 years of age and are designed to protect the educational opportunities of minors and prohibit their employment in jobs and under conditions detrimental to their health or well-being.



The federal youth employment provisions do not:

Require minors to obtain “working papers” or “work permits,” though many states do.

Limit the number of hours or times of day that workers 16 years of age and older may legally work, though many states do



There are no limitations on the hours or occupations of minors age 18 and older.



Other Federal and State laws may have higher standards.  When these apply, both standards must be observed.  







See also: 29 U.S.C. 212; 29 CFR 570 Child Labor Regulations, Orders and Statements of Interpretation; WH 1330 Child Labor Requirements in Nonagricultural Occupations Under the Fair Labor Standards Act; Fact Sheet No. 043 Child Labor Provisions of the Fair Labor Standards Act (FLSA) for Nonagricultural Occupations.








Youth Employment

Federal youth employment rules set both hours o '

and occupational standards for youth el
16 Sixteen- and 17-year-olds may be 4 g
employed for unlimited hours in any occupation other P 4
than those declared hazardous by the Secretary of : "'7
Labor “
‘:
14 Fourteen-and 15-year-olds may be Ao
employed outside school hours in a variety of non- iy A
manufacturing and non-hazardous jobs for W =
limited periods of time and under specified )
conditions 7T
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Children of any age are generally permitted to work for businesses entirely owned by their parents, except (1) those under 16 may not be employed in mining or manufacturing and (2) no one under 18 may be employed in any other occupation the Secretary of Labor has declared to be hazardous.



See also:  29 U.S.C. 212; 29 CFR 570 Child Labor Regulations, Orders and Statements of Interpretation; WH 1330 Child Labor Requirements in Nonagricultural Occupations Under the Fair Labor Standards Act; Fact Sheet No. 043 Child Labor Provisions of the Fair Labor Standards Act (FLSA) for Nonagricultural Occupations.








Recordkeeping

e An accurate record of the hours worked each
day and total hours worked each week Is
critical to avoiding compliance problems

e The FLSA requires that all employers subject to
any provision of the Act make, keep, and
preserve certain records

e Records need not be kept in any particular

form . .
e Time clocks are not required L { /
- Every covered employer must keep certain “fi

records for each non-exempt worker
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See also: FLSA Section 11; 29 CFR 516 Records to Be Kept by Employers; Fact Sheet No. 021 Recordkeeping Requirements Under The Fair Labor Standards Act (FLSA).




Required Posting

Covered employers must post a notice
explaining the FLSA, as prescribed by
the Wage and Hour Division, In a
conspicuous place
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29 CFR 516.4 Records To Be Kept by Employers



The official poster outlining the provisions of the Act is available at no cost by calling1-866-4USWage (1-866-487-9243). This poster is also available electronically for downloading and printing at: 

www.dol.gov/dol/osbp/public/sbrefa/poster/main.htm














Common Errors to Avoid
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Common Errors to Avoid

Assuming that all employees paid a salary
are not due overtime

Improperly applying an exemption
Failing to pay for all hours an employee is
“suffered or permitted” to work

Limiting the number of hours employees
are allowed to record

Failing to include all pay required to be
Included in calculating the regular rate for
overtime
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Nothing in the FLSA prohibits an employer from limiting the number of hours employees work.


Common Errors to Avoid

e Failing to add all hours worked Iin separate
establishments for the same employer when
calculating overtime due

e Making improper deductions from wages
that cut into the required minimum wage or
overtime. Examples: shortages, drive-offs,

damage, tools, and uniforms
e Treating an employee as an independent ;
contractor L
e Confusing Federal law and State law / ,,;

US Department of Labor
” Wage and Hour Division
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The FLSA Does Not Require

e Vacation, holiday, severance, or sick pay
e Meal or rest periods, holidays off, or vacations
e Premium pay for weekend or holiday work

e A discharge notice, reason for discharge, or
Immediate payment of final wages to
terminated employees

e Any limit on the number of hours in a day or

days in a week an employee at least 16 years )
old may be required or scheduled to work
e Pay raises or fringe benefits i L

US Department of Labor
” Wage and Hour Division
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 See also: WH 1282 Handy Reference Guide to the Fair Labor Standards Act. 


Enforcement
e FLSA enforcement is carried out by Wage and f*i;!;”'_
Hour staff throughout the US
e Where violations are found, Wage and Hour -l
advises employers of the steps needed to correct &
violations, secures agreement to comply in the > ﬁ

future and supervises voluntary payment of back
wages as applicable

e A 2-year statute of limitations generally applies ‘
to the recovery of back pay. In the case of a - B
willful violation, a 3-year statute of limitations

may apply /” -«‘-}

US Department of Labor
” Wage and Hour Division
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The FLSA authorizes Department of Labor representatives to investigate wages, hours, and other employment practices; enter and inspect an employer’s premises and records; and question employees to determine whether any person has violated any provision of the FLSA.  The investigator will identify himself/herself and present official credentials.  The investigator will explain the investigation process and the types of records required during the review. 

An investigation consists of the following steps:

Examination of records to determine which laws or exemptions apply.  These records include, for example, those showing the employer’s annual dollar volume of business, involvement in interstate commerce, and work on government contracts.  Information from an employer’s records will not be revealed to unauthorized persons.

Examination of payroll and time records, and taking notes or making transcriptions or photocopies essential to the investigation.

Interviews with certain employees in private. The purpose of these interviews is to verify the employer’s payroll and time records, to identify workers’ particular duties in sufficient detail to decide which exemptions apply, if any, and to confirm that minors are legally employed. Interviews are normally conducted on the employer’s premises.  In some instances, present and former employees may be interviewed at their homes or by mail or telephone.

When all the fact-finding steps have been completed, the investigator will ask to meet with the employer and/or a representative of the firm who has authority to reach decisions and commit the employer to corrective actions if violations have occurred.  The employer will be told whether violations have occurred and, if so, what they are and how to correct them.  If back wages are owed to employees because of minimum wage or overtime violations, the investigator will request payment of back wages and may ask the employer to compute the amounts due.

Employers may be represented by their accountants or attorneys at any point during this process.  When the investigator has advised the employer of his/her findings, the employer or representative may present additional facts for consideration if violations were disclosed. 



See also: Fact Sheet No. 044 Visits to Employers. 


Enforcement

In the event there is not a voluntary S
agreement to comply and/or pay back e
wages, the Wage and Hour Division may: o7

= Bring suit to obtain an injunction to restrain & &
the employer from violating the FLSA, ’7
Including the withholding of proper

minimum wage and overtime ;
e Bring suit for back wages and an equal op !
amount as liquidated damages e

US Department of Labor
” Wage and Hour Division

U.S. Wage and Hour Division



Employee Private Rights

An employee may file a private suit for back
pay and an equal amount as liguidated
damages, plus attorney’s fees and court costs

.............
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Penalties
- Employers who willfully violate the Act may be ?:;:;M '
prosecuted criminally and fined up to $11,000 ,".
e Employers who violate the youth employment —
provisions are subject to a civil money penalty of |ga W

up to $11,000 for each employee who was the > 6'7
subject of a violation W

e Employers who willfully or repeatedly violate the . %%
minimum wage or overtime pay requirements are
subject to a civil money penalty of up to $1,100
for each such violation

US Department of Labor
” Wage and Hour Division
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Additional Information

e Visit the WHD homepage at:
www.wagehour.dol.gov

e Call the WHD toll-free information and helpline at
1-866-4US-WAGE (1-866-487-9243)

e Use the DOL interactive advisor system - ELAWS
(Employment Laws Assistance for Workers and

Small Businesses) at: www.dol.gov/elaws NS )
- Call or visit the nearest Wage and Hour Division  [aese
Office o

]

US Department of Labor
” Wage and Hour Division




Disclaimer

This presentation is intended as general information only and does not
carry the force of legal opinion.

The Department of Labor is providing this information as a public service.
This information and related materials are presented to give the public
access to information on Department of Labor programs. You should be
aware that, while we try to keep the information timely and accurate,
there will often be a delay between official publications of the materials : :
and the modification of these pages. Therefore, we make no express or e
implied guarantees. The Federal Register and the Code of Federal
Regulations remain the official source for regulatory information published ESE&
by the Department of Labor. We will make every effort to keep this - X
information current and to correct errors brought to our attention. e Yik
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