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AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 

VIA EMAIL ONLY 
 
 
May 15, 2025 
 
Ms. Denise M. Gunter 
Denise.gunter@nelsonmullins.com  
 
No Review 
Record #: 4779 
Date of Request: April 30, 2025 
Facility Name: Wilmington SurgCare 
FID #: 923566 
Business Name: Wilmington Surgery Center, L.P.  
Business #: 2086 
Project Description: Change in corporate ownership structure 
County: New Hanover 
 
Dear Ms. Gunter: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation 
(Agency) received your correspondence regarding the project described above. Based on the 
representation in your request and the CON law in effect on the date of this response to your 
request, the project as described is not governed by, and therefore, does not currently require a 
certificate of need. If the CON law is subsequently amended such that the above referenced 
proposal would require a certificate of need, this determination does not authorize you to proceed 
to develop the above referenced proposal when the new law becomes effective.   
 
This determination is binding only for the facts represented in your correspondence.  If changes 
are made in the project or in the facts provided in the correspondence referenced above, a new 
determination as to whether a certificate of need is required would need to be made by this 
office. As a reminder, it is unlawful to offer or develop a new institutional health service 
without first obtaining a certificate of need.  The Department reserves the right to impose 
sanctions, including civil penalties and the revocation of a license, upon any entity that 
offers or develops a new institutional health service without first obtaining a certificate of 
need. 
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Please do not hesitate to contact this office if you have any questions.   
 
Sincerely, 
 
 
Tanya M. Saporito 
Project Analyst 
 
 

 
Micheala Mitchell 
Chief 
 
cc: Acute and Home Care Licensure and Certification Section, DHSR 
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April 30, 2025 

Via E-mail Only 

Micheala Mitchell, Chief 
Healthcare Planning and Certificate of Need Section 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
micheala.mitchell@dhhs.nc.gov 
cc:  tiffany.stancil@dhhs.nc.gov 

RE: Wilmington Surgery Center, L.P. d/b/a Wilmington SurgCare 
New Hanover County/HSA V 
FID#: 923566 
License #: AS0055 

Dear Ms. Mitchell: 

On behalf of Novant Health, Inc. and its affiliates (collectively, “Novant Health”), I 
am writing to provide the Agency with prior written notice of the following transaction (the 
“Transaction”).  I respectfully request that the Agency issue its written determination that 
the Transaction does not require CON review. 

The Transaction 

Wilmington Surgery Center, L.P. d/b/a Wilmington SurgCare, a Tennessee limited 
partnership (the “Licensee”), operates the licensed ambulatory surgery center known as 
Wilmington SurgCare, located at 1801 South 17th Street, Wilmington, NC 28401. 
Wilmington SurgCare is licensed for 10 operating rooms.  Today, the Licensee is owned 
as follows:  Ambulatory Resource Centres Investment Company, LLC (59.75%); 
Ambulatory Resource Centres of Wilmington, LLC (2.02%), and Minority Individual 
Physician Owners (38.23%).  On or about May 31, 2025, Novant Health or one of its 
affiliates plans to acquire the partnership interests currently held by the two Ambulatory 
Resource Centres entities.  The Minority Individual Physician Owners will retain their 
current ownership interests.  As a result, Novant Health will own 61.77% of Wilmington 
SurgCare.  Enclosed with this letter as Exhibit A are pre- and post-closing organizational 
charts that illustrate the resulting change to the Licensee’s ownership information.  
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As a result of the Transaction, there will be no change to the Licensee’s legal 
name, business name, tax identification number, location, or services provided.  No new 
operating rooms or other new institutional health services are proposed in this 
Transaction.   

 
Analysis with respect to Partnership Interests 
 
The Agency has repeatedly recognized that acquisitions of partnership interests 

are not regulated by the CON Law.  For example, in September 2024, in an earlier version 
of the Transaction that was not consummated, the Agency determined that Novant 
Health’s proposed acquisition of 20% of Licensee was not regulated by the CON Law.  
See Exhibit B.  In April 2024, the Agency determined that Carolinas Physician Networks, 
Inc.’s proposal to increase its ownership stake in Iredell Surgical Associates, L.L.P., the 
operator of Iredell Surgical Center, from 64.6% to 99% did not require CON review.  See 
Exhibit C.  In 2019, the Agency determined that the change in control of Fayetteville 
Ambulatory Surgery Center Limited Partnership, which owns Fayetteville Ambulatory 
Surgery Center, did not require CON review.  See Exhibit D. In 2017, the Agency 
determined that the transfer of partnership interests in several surgery centers as a result 
of Surgical Care Affiliates’ merger with United Health Group, Inc. did not require CON 
review.  See Exhibit E. The Agency has reached the same conclusion numerous times 
with respect to the acquisition of membership interests.  See Exhibit F and rulings cited 
therein and attached thereto.    

 
There is nothing in the CON Law that regulates the acquisition of partnership or  

membership interests.  See N.C. Gen. Stat. § 131E-176(16)a.-v.(definition of new 
institutional health services); In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 
(2003)(according to the doctrine of expressio unius est exclusio alterius, the expression 
of one thing means the exclusion of others; thus, “when a statute lists the situations to 
which it applies, it implies the exclusion of situations not contained on the list.”); Jackson 
v. A Woman’s Choice, Inc., 130 N.C. App. 590, 594, 503 S.E.2d 422, 425 (1998) (internal 
citations omitted) (“[W]here a statute is explicit on its face, the courts have no authority to 
impose restrictions that the statute does not expressly contain.”).    Accordingly, we 
respectfully request that the Agency issue its written determination that the Transaction 
does not require CON review as none of the definitions of new institutional health services 
applies here. 

 
In the alternative, and to the extent that the Agency deems the CON Law applicable 

to the Transaction, it should nevertheless conclude that the Transaction is exempt from 
CON review pursuant to N.C. Gen. Stat. § 131E-184(a)(8).  This provision expressly 
exempts from CON review the acquisition of an existing “health service facility, including 
equipment owned by the health service facility at the time of acquisition,” upon prior 
written notice to the Agency.  N.C. Gen. Stat. § 131E-184(a)(8).  The term “health service 
facility” includes an “ambulatory surgical facility.”  See N.C. Gen. Stat. §§ 131E-176(1b) 
and (9b).   
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 Conclusion 
 
 For the foregoing reasons, we respectfully request the Agency’s written 
determination that the Transaction described in this letter does not require a CON.  If you 
have any questions or need further information, please let me know.  Thank you for your 
time and consideration.    
 
     Sincerely, 

      
     Denise M. Gunter 
 
Enclosures 
 



 

 
 
 
 
 
 

EXHIBIT A 
 
Pre-Closing Organizational Chart 
 

 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
Post-Closing Organizational Chart 

Wilmington Surgery Center, L.P. 
d/b/a Wilmington SurgCare 

(Licensee) 

Minority Individual 
Physician Owners  
(Limited Partners) 

Ambulatory Resource Centres 
of Wilmington, LLC 
(General Partner) 

Ambulatory Resource 
Centres Investment 

Company, LLC 
(Limited Partner & Seller) 

38.23% 59.75% 
2.02% 

Wilmington Surgery Center, L.P. 
d/b/a Wilmington SurgCare 

(Licensee) 

Minority Individual 
Physician Owners  
(Limited Partners) 

Novant Health, Inc. (or its 
wholly owned subsidiary) 
(Limited Partner & Buyer) 

38.23% 61.77% 
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AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 

VIA EMAIL ONLY 
 
September 6, 2024 
 
Ms. Madison Santana 
Madison.santana@hklaw.com  
 
No Review 
Record #: 4568 
Date of Request: August 30, 2024 
Facility Name: Wilmington SurgCare 
FID #: 923566 
Business Name: Wilmington Surgery Center, L.P. 
Business #: 2086 
Project Description: Change in corporate ownership structure 
County: New Hanover 
 
Dear Ms. Santana: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation 
(Agency) received your correspondence regarding the project described above. Based on the CON law in 
effect on the date of this response to your request, the project as described is not governed by, and 
therefore, does not currently require a certificate of need. If the CON law is subsequently amended such 
that the above referenced proposal would require a certificate of need, this determination does not 
authorize you to proceed to develop the above referenced proposal when the new law becomes effective.   
 
This determination is binding only for the facts represented in your correspondence.  If changes are made 
in the project or in the facts provided in the correspondence referenced above, a new determination as to 
whether a certificate of need is required would need to be made by this office. 
 
Please do not hesitate to contact this office if you have any questions.   
 
Sincerely, 

 
 
Tanya M. Saporito 
Project Analyst 
 

 
Micheala Mitchell 
Chief 
 
cc: Acute and Home Care Licensure and Certification Section, DHSR 

Exhibit B
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August 30, 2024 

 

Via E-mail (micheala.mitchell@dhhs.nc.gov) 

NC Department of Health and Human Services 
Division of Health Service Regulation 
809 Ruggles Drive, Edgerton Building 
2704 Mail Services Center 
Raleigh, NC 27699-2704 
Attn: Micheala Mitchell, JD, Section Chief 

Re: Notice of Proposed Transaction & Exemption Request - Wilmington Surgery 
Center, L.P. d/b/a Wilmington SurgCare (Lic. No. AS0055) 

Dear Ms. Mitchell: 

We are writing on behalf of Wilmington Surgery Center, L.P. d/b/a Wilmington SurgCare, 
a Tennessee limited partnership (the “Licensee”), which operates the licensed ambulatory surgery 
center located at 1801 South 17th Street, Wilmington, NC 28401 and holds Certificate of Need 
(“CON”) Project ID O-11272-16 and FID No. 923566 as well as License No. AS0055, to notify 
you of a proposed transaction. On or about September 30, 2024, Licensee plans to undergo a 
transaction whereby 20% of its partnership interests will be transferred to a new owner, Novant 
Health, Inc., a North Carolina nonprofit corporation (or a wholly owned subsidiary thereof) (the 
“Transaction”). Enclosed with this letter at Exhibit A are pre- and post-closing organizational 
charts that illustrate the resulting change to the Licensee’s ownership information. 

As a result of the Transaction, there will be no change to the Licensee’s legal name, 
business name, tax identification number, location, or services provided. Based on our review of 
the Department’s rules and regulations and written guidance received from your office, we 
understand that the Transaction is exempt from CON review. As such, we are submitting this letter 
to formally request written confirmation from the Department that the exemption from CON 
review applies and that no further action is required from the Licensee with respect to the CON 
program. 

Exhibit B
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Should you have any questions or require additional information regarding the Transaction, 
this written request, or any information disclosed herein, please do not hesitate to contact me by 
email at madison.santana@hklaw.com or by telephone at (615) 850-8854. Please direct all written 
correspondence to my attention at 511 Union Street, Suite 2700, Nashville, TN 37219. Thank you 
in advance for your attention to this matter. 

 

Sincerely yours, 

HOLLAND & KNIGHT LLP 

 

Madison Santana 

MTS 
 
 
 
 
  

Exhibit B
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EXHIBIT A 
 
Pre-Closing Organizational Chart 
 

 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
Post-Closing Organizational Chart 

Wilmington Surgery Center, L.P. 
d/b/a Wilmington SurgCare 

(Licensee) 

Minority Individual 
Physician Owners  
(Limited Partners) 

Ambulatory Resource Centres 
of Wilmington, LLC 
(General Partner) 

Ambulatory Resource 
Centres Investment 

Company, LLC 
(Limited Partner & Seller) 

39% 59% 
2% 

Wilmington Surgery Center, L.P. 
d/b/a Wilmington SurgCare 

(Licensee) 

Minority Individual 
Physician Owners  
(Limited Partners) 

Ambulatory Resource Centres 
of Wilmington, LLC 
(General Partner) 

Ambulatory Resource 
Centres Investment 

Company, LLC 
(Limited Partner & Seller) 

Novant Health, Inc. (or its 
wholly owned subsidiary) 
(Limited Partner & Buyer) 

39% 

2% 39% 

20% 
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From: Mckillip, Mike
To: Stancil, Tiffany C
Cc: Mitchell, Micheala L
Subject: FW: [External] Inquiry re: Proposed ASC Transaction
Date: Friday, August 30, 2024 10:55:32 AM
Attachments: Wilmington Surgcare - NC Certificate of Need Exemption Request (8.30.24)(507974091.3).PDF

Happy Friday, Tiffany!
 
They are asking for an exemption letter, but they are proposing a change in the corporate ownership
structure and not an acquisition of an existing facility, so I say it’s a no review letter they need.  It’s
New Hanover County, so please give this no review request to Tanya.  Thanks.
 
Mike
 
Michael McKillip
Team Leader, Certificate of Need
Division of Health Service Regulation, Healthcare Planning and Certificate of Need
NC Department of Health and Human Services
 
Office: 919-855-3877 (I am in the office on Wednesday and Friday, and can best be
reached by email on Monday, Tuesday and Thursday.)
mike.mckillip@dhhs.nc.gov
 
809 Ruggles Drive, Edgerton
2704 Mail Service Center
Raleigh, NC 27699
 
NCDHHS provides essential services to improve the health, safety and well-being of all North
Carolinians. Learn more about NCDHHS initiatives and priorities.
 

 
Learn more at Medicaid.nc.gov.
 
Twitter | Facebook | YouTube | LinkedIn
 
Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to
third parties by an authorized State official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise
confidential information, including confidential information relating to an ongoing State procurement effort is prohibited by
law. If you have received this e-mail in error, please notify the sender immediately and delete all records of this email.
 

From: Madison.Santana@hklaw.com <Madison.Santana@hklaw.com> 
Sent: Friday, August 30, 2024 10:36 AM

Exhibit B
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August 30, 2024 


 


Via E-mail (micheala.mitchell@dhhs.nc.gov) 


NC Department of Health and Human Services 
Division of Health Service Regulation 
809 Ruggles Drive, Edgerton Building 
2704 Mail Services Center 
Raleigh, NC 27699-2704 
Attn: Micheala Mitchell, JD, Section Chief 


Re: Notice of Proposed Transaction & Exemption Request - Wilmington Surgery 
Center, L.P. d/b/a Wilmington SurgCare (Lic. No. AS0055) 


Dear Ms. Mitchell: 


We are writing on behalf of Wilmington Surgery Center, L.P. d/b/a Wilmington SurgCare, 
a Tennessee limited partnership (the “Licensee”), which operates the licensed ambulatory surgery 
center located at 1801 South 17th Street, Wilmington, NC 28401 and holds Certificate of Need 
(“CON”) Project ID O-11272-16 and FID No. 923566 as well as License No. AS0055, to notify 
you of a proposed transaction. On or about September 30, 2024, Licensee plans to undergo a 
transaction whereby 20% of its partnership interests will be transferred to a new owner, Novant 
Health, Inc., a North Carolina nonprofit corporation (or a wholly owned subsidiary thereof) (the 
“Transaction”). Enclosed with this letter at Exhibit A are pre- and post-closing organizational 
charts that illustrate the resulting change to the Licensee’s ownership information. 


As a result of the Transaction, there will be no change to the Licensee’s legal name, 
business name, tax identification number, location, or services provided. Based on our review of 
the Department’s rules and regulations and written guidance received from your office, we 
understand that the Transaction is exempt from CON review. As such, we are submitting this letter 
to formally request written confirmation from the Department that the exemption from CON 
review applies and that no further action is required from the Licensee with respect to the CON 
program. 
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Should you have any questions or require additional information regarding the Transaction, 
this written request, or any information disclosed herein, please do not hesitate to contact me by 
email at madison.santana@hklaw.com or by telephone at (615) 850-8854. Please direct all written 
correspondence to my attention at 511 Union Street, Suite 2700, Nashville, TN 37219. Thank you 
in advance for your attention to this matter. 


 


Sincerely yours, 


HOLLAND & KNIGHT LLP 


 


Madison Santana 


MTS 
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EXHIBIT A 
 
Pre-Closing Organizational Chart 
 


 
 
 
 
 
 


 
 
 
 
 
 
 
 
 
 
 
 
Post-Closing Organizational Chart 


Wilmington Surgery Center, L.P. 
d/b/a Wilmington SurgCare 


(Licensee) 


Minority Individual 
Physician Owners  
(Limited Partners) 


Ambulatory Resource Centres 
of Wilmington, LLC 
(General Partner) 


Ambulatory Resource 
Centres Investment 


Company, LLC 
(Limited Partner & Seller) 


39% 59% 
2% 


Wilmington Surgery Center, L.P. 
d/b/a Wilmington SurgCare 


(Licensee) 


Minority Individual 
Physician Owners  
(Limited Partners) 


Ambulatory Resource Centres 
of Wilmington, LLC 
(General Partner) 


Ambulatory Resource 
Centres Investment 


Company, LLC 
(Limited Partner & Seller) 


Novant Health, Inc. (or its 
wholly owned subsidiary) 
(Limited Partner & Buyer) 


39% 


2% 39% 


20% 











You don't often get email from madison.santana@hklaw.com. Learn why this is important

To: Mckillip, Mike <mike.mckillip@dhhs.nc.gov>
Subject: FW: [External] Inquiry re: Proposed ASC Transaction
 

CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the
Report Message button located on your Outlook menu bar on the Home tab.

 
Good morning,
 
I received Micheala’s out of office message, which indicated CON-related messages should be
directed to you. In case necessary, I am forwarding the below and attached for you review. Thanks
very much!
 

Madison Santana | Holland & Knight
Associate
Holland & Knight LLP
511 Union Street, Suite 2700 | Nashville, Tennessee 37219
Phone 615.850.8854 | Mobile 954.857.9294
madison.santana@hklaw.com | www.hklaw.com 
________________________________________________
Add to address book | View professional biography

 

From: Santana, Madison (NSH - X68854) 
Sent: Friday, August 30, 2024 9:32 AM
To: Mitchell, Micheala L <Micheala.Mitchell@dhhs.nc.gov>
Subject: RE: [External] Inquiry re: Proposed ASC Transaction
 
Good morning Micheala,
 
In follow up to the below, please accept the attached CON Exemption Request letter filed on behalf
of Wilmington Surgery Center, L.P. d/b/a Wilmington SurgCare. Once you’ve had an opportunity to
review, please let me know if you have any questions or require any additional information. Thank
you, and I hope you have a terrific holiday weekend!
 

Madison Santana | Holland & Knight
Associate
Holland & Knight LLP
511 Union Street, Suite 2700 | Nashville, Tennessee 37219
Phone 615.850.8854 | Mobile 954.857.9294
madison.santana@hklaw.com | www.hklaw.com 
________________________________________________
Add to address book | View professional biography

 

From: Mitchell, Micheala L <Micheala.Mitchell@dhhs.nc.gov> 
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You don't often get email from madison.santana@hklaw.com. Learn why this is important

Sent: Tuesday, August 20, 2024 1:08 PM
To: Santana, Madison (NSH - X68854) <Madison.Santana@hklaw.com>
Subject: RE: [External] Inquiry re: Proposed ASC Transaction
 
[External email]

It’s a requirement.  The Acute and Home are Licensure and Certification Section will not
process the change of ownership (CHOW) without it.
 
Micheala Mitchell, JD
NC Department of Health and Human Services
Division of Health Service Regulation
Section Chief, Healthcare Planning and CON Section
809 Ruggles Drive, Edgerton Building
2704 Mail Service Center
Raleigh, NC 27699-2704
Office: 919 855 3879
Micheala.Mitchell@dhhs.nc.gov
 
 
From: Madison.Santana@hklaw.com <Madison.Santana@hklaw.com> 
Sent: Tuesday, August 20, 2024 2:06 PM
To: Mitchell, Micheala L <Micheala.Mitchell@dhhs.nc.gov>
Subject: RE: [External] Inquiry re: Proposed ASC Transaction
 

CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the
Report Message button located on your Outlook menu bar on the Home tab.

 
Thank you! Is the exemption request filing a requirement in this case, or just an option if we’d like to
receive written confirmation of the exemption in writing?
 

Madison Santana | Holland & Knight
Associate
Holland & Knight LLP
511 Union Street, Suite 2700 | Nashville, Tennessee 37219
Phone 615.850.8854 | Mobile 954.857.9294
madison.santana@hklaw.com | www.hklaw.com 
________________________________________________
Add to address book | View professional biography

 

From: Mitchell, Micheala L <Micheala.Mitchell@dhhs.nc.gov> 
Sent: Tuesday, August 20, 2024 1:04 PM
To: Santana, Madison (NSH - X68854) <Madison.Santana@hklaw.com>
Subject: RE: [External] Inquiry re: Proposed ASC Transaction
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You don't often get email from madison.santana@hklaw.com. Learn why this is important

[External email]

Thanks for reaching out to us Madison.
 
You are correct that acquisitions of existing health service facilities are exempt from certificate
of need review.  You or your client may submit an exemption request to the Healthcare
Planning and Certificate of Need Section by emailing me a letter including the particulars thirty
(30) days prior to closing (or more, if possible) as it takes our office 10-15 business days to
process them.
 
Let me know if this is responsive to your questions.
 
Best,
 
Micheala
 
Micheala Mitchell, JD
NC Department of Health and Human Services
Division of Health Service Regulation
Section Chief, Healthcare Planning and CON Section
809 Ruggles Drive, Edgerton Building
2704 Mail Service Center
Raleigh, NC 27699-2704
Office: 919 855 3879
Micheala.Mitchell@dhhs.nc.gov
 
 
From: Madison.Santana@hklaw.com <Madison.Santana@hklaw.com> 
Sent: Monday, August 19, 2024 6:25 PM
To: Mitchell, Micheala L <Micheala.Mitchell@dhhs.nc.gov>
Subject: [External] Inquiry re: Proposed ASC Transaction
 

CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the
Report Message button located on your Outlook menu bar on the Home tab.

 
Good evening Ms. Mitchell,
 
I hope you are well. I am writing on behalf of a licensed ambulatory surgery center that is currently
owned by a limited partnership comprised of a few different members. One of the members would
like to sell 20% of its ownership interests to a new partner. There will be no changes to the ASC’s
legal name, tax identification number, location, services provided, or staff as a result of this
transaction. It’s my understanding that changes of ownership for ASCs are generally exempt from
CON review, but could you please confirm whether this is the case? Even if the exemption applies,
should the ASC plan to submit written notice of the transaction for your records? If so, please let us
know when you would like to receive that notice (e.g., 30 days prior to the transaction).
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Thank you very much for your help. Please don’t hesitate to call me at either of the numbers listed
below if it is easier to discuss over the phone. Best,
 
 
Madison Santana | Holland & Knight
Associate
Holland & Knight LLP
511 Union Street, Suite 2700 | Nashville, Tennessee 37219
Phone 615.850.8854 | Fax 615.244.6804
madison.santana@hklaw.com | www.hklaw.com
________________________________________________
Add to address book | View professional biography

 

NOTE: This e-mail is from a law firm, Holland & Knight LLP ("H&K"), and is intended solely for the use of the
individual(s) to whom it is addressed. If you believe you received this e-mail in error, please notify the sender
immediately, delete the e-mail from your computer and do not copy or disclose it to anyone else. If you are not an
existing client of H&K, do not construe anything in this e-mail to make you a client unless it contains a specific
statement to that effect and do not disclose anything to H&K in reply that you expect it to hold in confidence. If you
properly received this e-mail as a client, co-counsel or retained expert of H&K, you should maintain its contents in
confidence in order to preserve the attorney-client or work product privilege that may be available to protect
confidentiality.

 

Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to third parties
by an authorized State official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise confidential information,
including confidential information relating to an ongoing State procurement effort, is prohibited by law. If you have received this email in
error, please notify the sender immediately and delete all records of this email.
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NC DEPARTMENT OF 
HEALTH AND 
HUMAN SERVICES  

 
ROY COOPER  •  Governor 
KODY H. KINSLEY  •  Secretary 

MARK PAYNE  •  Director, Division of Health Service Regulation 

 

NC DEPARTMENT OF HEALTH AND HUMAN SERVICES • DIVISION OF HEALTH SERVICE REGULATION 

HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION 

LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603 
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704 

https://info.ncdhhs.gov/dhsr/ • TEL: 919-855-3873  

AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 

VIA EMAIL ONLY 
 
April 12, 2024 
 
Anthony H. Brett 
Anthonv.Brett@wbd-us.com 
 
No Review 
Record #:  4419  
Date of Request:  April 5, 2024  
Facility Name:  Iredell Surgical Center 
FID #:  923285 
Business Name:  Iredell Surgical Associates, LLP  
Business #:  3807 
Project Description:   Change in indirect ownership interests 
County:  Iredell 
 
Dear Mr. Brett: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation 
(Agency) received your correspondence regarding the project described above. Based on the CON law in 
effect on the date of this response to your request, the project as described is not governed by, and 
therefore, does not currently require a certificate of need. If the CON law is subsequently amended such 
that the above referenced proposal would require a certificate of need, this determination does not 
authorize you to proceed to develop the above referenced proposal when the new law becomes effective.   
 
This determination is binding only for the facts represented in your correspondence.  If changes are made 
in the project or in the facts provided in the correspondence referenced above, a new determination as to 
whether a certificate of need is required would need to be made by this office. 
 
Please do not hesitate to contact this office if you have any questions.   
 
Sincerely, 

    
Cynthia Bradford, Project Analyst 
 

 
Micheala Mitchell, Chief 
 
cc: Acute and Home Care Licensure and Certification Section, DHSR 
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womblebonddickinson.com

Womble Bond Dickinson (US) LLP

WOMBLE 
BOND 
DICKINSON

April 5, 2024

Cynthia Bradford, Project Analyst
Healthcare Planning and Certificate of Need
Division of Health Service Regulation
North Carolina Department of Health and Human Services
809 Ruggles Drive
Raleigh, NC 27603
cynthia.bradford@dhhs.nc.gov

One West Fourth Street
Winston-Salem, NC 27101

t: 336.721.3600
f: 336.721.3660

VIA E-mail Only

Re: Notice of Change of Indirect Ownership Interests 
Request for Determination in the Alternative 
Iredell Surgical Center, FID #: 923285, Iredell County

Anthony H. Brett
Partner
Direct Dial: 336-721-3620
Direct Fax: 336-733-8331
E-mail: Anthonv.Brett@wbd-us.com

Dear Ms. Bradford:

Iredell Surgical Center (the “Facility”) is wholly-owned by Iredell Surgical Associates, L.L.P., a 
North Carolina limited liability partnership (the “Partnership”). The Partnership’s two partners are 
Carolinas Physicians Network, Inc. (“Carolinas”), which owns 64.6% of the ownership interests and 
Iredell Memorial Hospital, Incorporated (“Hospital”), which owns 35.4% of the ownership interests.

There will be a transaction (the “Transaction”) by which the ownership interests of the Partnership 
will change the majority ownership and control of the Partnership; however, it will not change the 
Partnership’s ownership of the Facility. Such a change is often referred to as an indirect or “upstream” 
change in ownership.

The change that will occur (the “Transaction”) is that Carolinas will sell all of its ownership 
interests to Iredell Physician Network, LLC (“Network”), which is a single-member limited liability 
company in which the Hospital is the sole member, and Hospital will transfer all but 1% of its ownership 
interests in the Partnership to Network. As a result, the new ownership of the Partnership, which will 
have two partners, will be 99% ownership by Network and 1% ownership by Hospital. The enclosure 
shows the Partnership’s pre- and post-Transaction ownership (and the ultimate ownership of Carolinas 
and Network).

As the ownership of the Facility by the Partnership will not change, the transaction described 
above is not subject to certificate of need (“CON”) review pursuant to N.C. Gen. Stat. § 131E-176(16) 
because the Transaction will not result in a new institutional health service or, in the alternative, the 
Transaction is exempt from CON review by provision of this advance written notice pursuant to N.C. Gen. 
Stat. § 131 E-184(a)(8). It is requested that the CON Section provide confirmation with respect to this 
request based upon whichever of the grounds stated it deems to be appropriate.

If there are any questions, please let me know at your earliest convenience. Thank you for your 
cooperation.

Womble Bond Dickinson (US) LLP is a member of Womble Bond Dickinson (International) Limited, which consists of independent and autonomous law firms 
providing services in the US, the UK, and elsewhere around the world. Each Womble Bond Dickinson entity is a separate legal entity and is not responsible for the 
acts or omissions of, nor can bind or obligate, another Womble Bond Dickinson entity. Womble Bond Dickinson (International) Limited does not practice law. Please 
see www.womblebonddickinson.com/us/leqal-notice for further details.
WBD (US) 4858-6696-2867vl
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Sincere! S

Anthony H. Brett

cc: Micheala Mitchell, Chief, Certificate of Need 
VIA E-mail (micheala.mitchell@dhhs.nc.gov)

Enclosure

WBD (US) 4858-6696-2867vl
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Organization Chart - Iredell Surgical Associates, L.L.P. 
(Prior to Transaction Effective Date)

The Charlotte- 
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Owner)

Iredell Surgical Associates, L.L.P. d/b/a Iredell Surgical Center
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Organization Chart - Iredell Surgical Associates, L.L.P. 
(As of Transaction Effective Date)

Iredell Memorial 
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Iredell Physician 
Network, LLC 

(Managing Partner, 
99% Owner)

Iredell Memorial 
Hospital, 

Incorporated 
(Partner, 1% 

Owner)

Iredell Surgical Associates, L.L.P. d/b/a Iredell Surgical Center
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Some people who received this message don't often get email from anthony.brett@wbd-us.com. Learn why this is
important

From: Mitchell, Micheala L
To: Stancil, Tiffany C
Subject: FW: [External] Please see the attachment.
Date: Friday, April 5, 2024 3:28:03 PM
Attachments: image328523.png

image909419.png
image368602.png
image245990.png
WBD-Scan - 2024-04-05 15.20.33.pdf

Hi Tiffany,
 
Would you mind logging this no review and assigning to Cindy?
 
Thanks
 
Micheala Mitchell, JD
NC Department of Health and Human Services
Division of Health Service Regulation
Section Chief, Healthcare Planning and CON Section
809 Ruggles Drive, Edgerton Building
2704 Mail Service Center
Raleigh, NC 27699-2704
Office: 919 855 3879
Micheala.Mitchell@dhhs.nc.gov
 
Don’t wait to vaccinate. Find a COVID-19 vaccine location near you at MySpot.nc.gov.
Twitter | Facebook | Instagram | YouTube | LinkedIn
 

Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to third parties
by an authorized State official. Unauthorized disclosure of juvenile, health, legally priveleged, or otherwise confidential information,
including confidential information relating to an ongoing State procurement effort is prohibited by law. If you have received this e-mail in
error, please notify the sender immediately and delete all records of this email.

 
From: Brett, Anthony <Anthony.Brett@wbd-us.com> 
Sent: Friday, April 5, 2024 3:23 PM
To: Mitchell, Micheala L <Micheala.Mitchell@dhhs.nc.gov>; Bradford, Cynthia L
<cynthia.bradford@dhhs.nc.gov>
Subject: [External] Please see the attachment.
 

CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the
Report Message button located on your Outlook menu bar on the Home tab.

 
 

Anthony Brett
Partner
Womble Bond Dickinson (US) LLP
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womblebonddickinson.com


Womble Bond Dickinson (US) LLP


WOMBLE 
BOND 
DICKINSON


April 5, 2024


Cynthia Bradford, Project Analyst
Healthcare Planning and Certificate of Need
Division of Health Service Regulation
North Carolina Department of Health and Human Services
809 Ruggles Drive
Raleigh, NC 27603
cynthia.bradford@dhhs.nc.gov


One West Fourth Street
Winston-Salem, NC 27101


t: 336.721.3600
f: 336.721.3660


VIA E-mail Only


Re: Notice of Change of Indirect Ownership Interests 
Request for Determination in the Alternative 
Iredell Surgical Center, FID #: 923285, Iredell County


Anthony H. Brett
Partner
Direct Dial: 336-721-3620
Direct Fax: 336-733-8331
E-mail: Anthonv.Brett@wbd-us.com


Dear Ms. Bradford:


Iredell Surgical Center (the “Facility”) is wholly-owned by Iredell Surgical Associates, L.L.P., a 
North Carolina limited liability partnership (the “Partnership”). The Partnership’s two partners are 
Carolinas Physicians Network, Inc. (“Carolinas”), which owns 64.6% of the ownership interests and 
Iredell Memorial Hospital, Incorporated (“Hospital”), which owns 35.4% of the ownership interests.


There will be a transaction (the “Transaction”) by which the ownership interests of the Partnership 
will change the majority ownership and control of the Partnership; however, it will not change the 
Partnership’s ownership of the Facility. Such a change is often referred to as an indirect or “upstream” 
change in ownership.


The change that will occur (the “Transaction”) is that Carolinas will sell all of its ownership 
interests to Iredell Physician Network, LLC (“Network”), which is a single-member limited liability 
company in which the Hospital is the sole member, and Hospital will transfer all but 1% of its ownership 
interests in the Partnership to Network. As a result, the new ownership of the Partnership, which will 
have two partners, will be 99% ownership by Network and 1% ownership by Hospital. The enclosure 
shows the Partnership’s pre- and post-Transaction ownership (and the ultimate ownership of Carolinas 
and Network).


As the ownership of the Facility by the Partnership will not change, the transaction described 
above is not subject to certificate of need (“CON”) review pursuant to N.C. Gen. Stat. § 131E-176(16) 
because the Transaction will not result in a new institutional health service or, in the alternative, the 
Transaction is exempt from CON review by provision of this advance written notice pursuant to N.C. Gen. 
Stat. § 131 E-184(a)(8). It is requested that the CON Section provide confirmation with respect to this 
request based upon whichever of the grounds stated it deems to be appropriate.


If there are any questions, please let me know at your earliest convenience. Thank you for your 
cooperation.


Womble Bond Dickinson (US) LLP is a member of Womble Bond Dickinson (International) Limited, which consists of independent and autonomous law firms 
providing services in the US, the UK, and elsewhere around the world. Each Womble Bond Dickinson entity is a separate legal entity and is not responsible for the 
acts or omissions of, nor can bind or obligate, another Womble Bond Dickinson entity. Womble Bond Dickinson (International) Limited does not practice law. Please 
see www.womblebonddickinson.com/us/leqal-notice for further details.
WBD (US) 4858-6696-2867vl
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Sincere! S


Anthony H. Brett


cc: Micheala Mitchell, Chief, Certificate of Need 
VIA E-mail (micheala.mitchell@dhhs.nc.gov)


Enclosure
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Organization Chart - Iredell Surgical Associates, L.L.P. 
(Prior to Transaction Effective Date)
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Iredell Surgical Associates, L.L.P. d/b/a Iredell Surgical Center







Organization Chart - Iredell Surgical Associates, L.L.P. 
(As of Transaction Effective Date)


Iredell Memorial 
Hospital, 


Incorporated


Iredell Physician 
Network, LLC 


(Managing Partner, 
99% Owner)


Iredell Memorial 
Hospital, 


Incorporated 
(Partner, 1% 


Owner)


Iredell Surgical Associates, L.L.P. d/b/a Iredell Surgical Center







d: 336-721-3620
e: Anthony.Brett@wbd-us.com

One West Fourth Street
Winston‑Salem, NC 27101

womblebonddickinson.com

Signature for Brett, Anthony





This email is sent for and on behalf of Womble Bond Dickinson (US) LLP. Womble Bond Dickinson (US) LLP is a member of Womble Bond
Dickinson (International) Limited, which consists of independent and autonomous law firms providing services in the US, the UK, and
elsewhere around the world. Each Womble Bond Dickinson entity is a separate legal entity and is not responsible for the acts or
omissions of, nor can bind or obligate, another Womble Bond Dickinson entity. Womble Bond Dickinson (International) Limited does not
practice law. Please see www.womblebonddickinson.com/us/legal-notice for further details.
Disclaimer for Brett, Anthony
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NC DEPARTMENT OF 
HEALTH AND 
HUMAN SERVICES  

 
JOSH STEIN  •  Governor 

DEVDUTTA SANGVAI  •  Secretary 

MARK PAYNE  •  Director, Division of Health Service Regulation 

 

NC DEPARTMENT OF HEALTH AND HUMAN SERVICES • DIVISION OF HEALTH SERVICE REGULATION 

HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION 

LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603 
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704 

https://info.ncdhhs.gov/dhsr/ • TEL: 919-855-3873  

AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 

VIA EMAIL ONLY 
CORRECTED 

 
March 25, 2025 
 
Denise Gunter 
denise.gunter@nelsonmullins.com 
 
No Review 
Record #:   4730 
Date of Request:  February 25, 2025 
Business Name:  OrthoCarolina, P.A. 
Business #:  1362 
Project Description:  Acquisition of membership interests in Newco, LLC, a wholly owned subsidiary 

of OrthoCarolina, P.A., by Novant Health Enterprises Imaging, LLC and Novant 
Health, Inc. 

County:   Mecklenburg 
 
Dear Denise Gunther: 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation 
(Agency) received your correspondence regarding the project described above. Based on the 
representation in your request and the CON law in effect on the date of this response to your request, 
the project as described is not governed by, and therefore, does not currently require a certificate of need. 
If the CON law is subsequently amended such that the above referenced proposal would require a 
certificate of need, this determination does not authorize you to proceed to develop the above referenced 
proposal when the new law becomes effective.   
 
This determination is binding only for the facts represented in your correspondence.  If changes are made 
in the project or in the facts provided in the correspondence referenced above, a new determination as to 
whether a certificate of need is required would need to be made by this office. As a reminder, it is 
unlawful to offer or develop a new institutional health service without first obtaining a certificate of 
need.  The Department reserves the right to impose sanctions, including civil penalties and the 
revocation of a license, upon any entity that offers or develops a new institutional health service 
without first obtaining a certificate of need. 
 
Please do not hesitate to contact this office if you have any questions.   
 
Sincerely, 

 

 
Chalice L. Moore, Project Analyst 

 
Micheala Mitchell, Chief   
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N E L S O N  M U L L I N S  R I L E Y  &  S C A R B O R O U G H  L L P  

A T T O R N E Y S  A N D  C O U N S E L O R S  A T  L A W  
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nelsonmullins.com 
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4917-4134-3774 v.2 

D e n i s e  M .  G u n t e r  
A t t o r n e y  
T :  ( 3 3 6 )  7 7 4 - 3 3 2 2   
denise.gunter@nelsonmullins.com 

 
February 25, 2025 

 
Via E-mail Only 

Micheala Mitchell, Chief 
Healthcare Planning and Certificate of Need Section 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
micheala.mitchell@dhhs.nc.gov 
cc:  tiffany.stancil@dhhs.nc.gov 
 
RE: Acquisition of Membership Interests and A Mobile Diagnostic Program 
  
Dear Ms. Mitchell: 
 

On behalf of Foundation Health Systems, LLC (a Novant Health affiliate) and 
Novant Health, Inc. (collectively, “Novant Health”), I am writing to provide the Agency with 
prior written notice of the following transaction (the “Transaction”).  The Transaction has 
two components: 1) the acquisition of membership interests in a limited liability company; 
and 2) the acquisition of a mobile diagnostic program, which is considered a “diagnostic 
center” pursuant to N.C. Gen. Stat. § 131E-176(7a).  Accordingly, with respect to the 
acquisition of membership interests, this letter seeks a determination that the CON Law, 
N.C. Gen. Stat. § 131E-175 et seq., does not apply.  With respect to the mobile diagnostic 
program, this letter seeks an exemption from the CON Law pursuant to N.C. Gen. Stat. § 
131E-184(a)(8).   

 
Facts 
 
OrthoCarolina, PA (“OrthoCarolina”) is a physician-owned and physician-led 

independent orthopedic practice.  OrthoCarolina operates 17 imaging facilities across 11 
different counties with both fixed and mobile MRI units. In order to focus its growth efforts 
on its core service lines, OrthoCarolina has made the strategic decision to divest its 
diagnostic imaging business (the “Business”) to Novant Health.  As shown in the table 
below, the Business consists of two fixed MRI scanners and two mobile MRI scanners.  
Pursuant to services agreements, OrthoCarolina also receives mobile MRI service from 
Alliance HealthCare Services, Inc. (“Alliance”), using four Alliance mobile scanners. This 
Transaction does not involve the acquisition of any mobile MRI scanners owned by 
Alliance.  Rather, OrthoCarolina intends to assign its rights under its Alliance services 
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Micheala Mitchell  
February 25, 2025 
Page 2 

4917-4134-3774 v.2 

agreements to Novant Health.  For the sake of completeness, the Alliance mobile MRI 
scanners are also listed in the table below.1 

 
MRI Scanner Type Location  Owner Status 

Project I.D. No. 
J-06698-02; 
Serial No. 
R6645 

Fixed; GE Signa 
HDX 1.5T 

OrthoCarolina 
Spine Center, 
2001 
Randolph 
Rd., 
Charlotte, 
North 
Carolina 
28207 

OrthoCarolina In 
operation 

Project I.D. No. 
F-10287-14; 
Serial No. 
HM1228 

Fixed; GE Optima 
MR450W 

OrthoCarolina 
Ballantyne, 
15825 
Ballantyne 
Medical Pl., 
#100 
Charlotte, NC 
28277 

OrthoCarolina In 
operation 

Project I.D. No. 
F-7987-07; 
Serial No.  
RD 1384 

Mobile; GE Signa 
Voyager 1.5T 

OC Spine 
Center, 2001 
Randolph 
Rd., 
Charlotte, NC 
28207; 
10315 
Hamptons 
Park Dr., 
Huntersville, 
NC 28078; 
710 Park 
Center Dr., 
Matthews, 
NC 28105 

OrthoCarolina In 
operation 

Project I.D. No. 
G-7723-06 

Mobile; GE HDxt 
1.5T 

170 Kimel 
Park Dr, 
Winston-
Salem, NC 
27103; 

Alliance 
(Service 
Agreement) 

In 
operation 

 
1 As the Agency is aware, Alliance was acquired by Akumin® on September 1, 2021.  
For ease of reference, this letter uses the name Alliance.   
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MRI Scanner Type Location  Owner Status 

(Alliance 483)2; 
Serial No. 
R3177 

3311 Jessie 
Village Dr., 
Clemmons, 
NC 27012; 
45 Pineview 
Dr., Suite 
220, 
Kernersville, 
NC 27284 

Legacy (Alliance 
273): Serial No. 
R2443 

Mobile; GE 
EchoSpeed HDxt 
1.5T 

354 
Copperfield 
Blvd NE, 
Concord, NC 
28025;  
124 Welton 
Way, 
Mooresville, 
NC 28117; 
870 Summit 
Crossing Pl., 
Gastonia, NC 
28054;  
540 Mount 
Holly Medical 
Pkwy, 
Belmont, NC 
28012 

Alliance 
(Service 
Agreement) 

In 
operation 

Legacy (Alliance 
457); Serial No. 
R6033 

Mobile; GE Signa 
HDX 1.5T 

OC Spine 
Center, 2001 
Randolph 
Rd., 
Charlotte, NC 
28207;  
101 Delta 
Park Dr., 
Shelby, NC 
28150;  

Alliance 
(Service 
Agreement) 

In 
operation 

 
2 OrthoCarolina fulfilled this CON via a contract with Alliance instead of acquiring an 
MRI unit directly.  Novant Health is acquiring OrthoCarolina’s rights in this CON as part 
of the Transaction. In the future, Novant Health may decide to fulfill this CON in a 
different way that does not involve a contract with Alliance.  Novant Health will advise 
the Agency should it decide to change the current arrangement. 
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MRI Scanner Type Location  Owner Status 

9848 N. 
Tryon St., 
Charlotte, NC 
28262;  
1604 Medical 
Dr., 
Laurinburg, 
NC 28352 

Legacy (Alliance 
461); Serial No. 
R6498 

Mobile; GE Signa 
Excite HDX 1.5T 

214 18th 
Street SE, 
Hickory, NC 
28602;  
703 Comfort 
Ln., Monroe, 
NC 28112 

Alliance 
(Service 
Agreement) 

In 
operation 

 
The Transaction 
 
With respect to the fixed scanners, OrthoCarolina plans to form a new, wholly 

owned subsidiary (“Newco, LLC”) and will drop the two fixed MRI scanners (and the 
related equipment necessary for the operation thereof) into Newco, LLC.  Novant Health 
will then acquire 100% of the membership interests in Newco, LLC.  The fixed scanners 
will continue to be used at their current locations.   

 
With respect to the mobile diagnostic program, Novant Health intends to acquire 

the entirety of OrthoCarolina’s mobile diagnostic program, including the equipment and 
all rights related thereto.  This includes OrthoCarolina’s right, title, and interest in two 
existing mobile MRI scanners, trailers, and related equipment. There are no plans at this 
time to change host site locations for the OrthoCarolina-owned mobile MRI scanner or 
the Alliance-owned mobile MRI scanners.   

 
For a period up to one year after closing, Novant Health and OrthoCarolina will 

operate under a Resource Services Agreement (“RSA”). Pursuant to the RSA, 
OrthoCarolina will continue to be the MRI service provider and bill patients and payors for 
MRI services under OrthoCarolina’s name and billing number. When the RSA expires, 
Novant Health will become the billing provider and will sublease space from 
OrthoCarolina in the locations where the fixed scanners are currently located, as well as 
the pads upon which the mobile MRI trailers are parked.  There are no plans at this time 
to move the fixed MRI scanners to new locations or to change the host site locations for 
the mobile MRI scanners.   
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The number of existing fixed and mobile MRI scanners in North Carolina will not 
change as a result of the Transaction. (The Transaction does not involve any approved 
but not yet operational MRI scanners.)  The existing MRI scanners described in this letter 
will continue to be operated just as they have always been operated.  Other than as 
described herein, the Transaction does not contemplate acquiring any equipment that is 
regulated by the CON Law, incurring any capital costs that are regulated by the CON Law 
or otherwise developing any “new institutional health services” that are regulated by the 
CON Law.   

 
Analysis with respect to Membership Interests 
 
With respect to the fixed scanners, the Transaction involves the acquisition of 

membership interests, not the acquisition of MRI scanners. The Agency has repeatedly 
recognized that acquisitions of membership interests are not regulated by the CON Law.  
For example, in 2015, the Agency concluded that Vidant’s acquisition of 100% of the 
membership interests in Newco Cancer Services, LLC (“Newco”), a 50/50 joint venture 
(“JV”) between Vidant and ECU Brody School of Medicine that owned and operated two 
linear accelerators and CT simulators, did not require a CON.   See Exhibit A. After 
Vidant became the sole owner of Newco, Vidant and North Carolina Radiation Therapy, 
another company that owned linear accelerators in Pitt County, contributed their 
respective linear accelerators to a new JV limited liability company, Vidant Radiation 
Oncology.  Again, the Agency determined that no CON was required as only membership 
interests in an LLC were being acquired.  Id.   

 
The Agency has also issued  declaratory rulings establishing that acquisitions of 

membership interests in LLCs are not regulated by the CON Law.  See, e.g., Exhibit A, 
including pp. 3-4 and attachments therein.  The same reasoning applies here.  There is 
nothing in the CON Law that regulates acquisitions of membership interests in limited 
liability companies.  See N.C. Gen. Stat. § 131E-176(16)a.-v.(definition of new 
institutional health services); In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 
(2003)(according to the doctrine of expressio unius est exclusio alterius, the expression 
of one thing means the exclusion of others; thus, “when a statute lists the situations to 
which it applies, it implies the exclusion of situations not contained on the list.”).   

 
In 2011, the Agency issued a declaratory ruling to Radiation Oncology Centers of 

the Carolinas, Inc. (“ROCC”) as to ROCC’s proposal to transfer its interest in two oncology 
treatment centers which operated linear accelerators and CT simulators to two wholly 
owned subsidiaries of ROCC. See Exhibit B.  Similar to Exhibit A and the declaratory 
rulings cited therein, the Agency determined no CON review was required for the ROCC 
transaction.  

 
More recently, in yet another transaction analogous to the ROCC transaction, , 

Novant Health, Inc. and Novant Health New Hanover Regional Medical Center, LLC 
(“Novant”) proposed the acquisition of membership interests in South Atlantic Radiation 
Oncology, LLC (“SARO”).  Coastal Carolina Radiation Oncology, PA (“CCRO”) dropped 
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its linear accelerators into HoldCo, LLC, a wholly owned subsidiary of CCRO.  SARO then 
acquired the membership interests in HoldCo, LLC and Novant acquired the remaining 
50% interest in SARO from the CCRO shareholders.  At the conclusion of the transaction, 
just as in the proposed Transaction, Novant owned 100% of the membership interests in 
SARO and the Agency determined that the CON Law did not regulate the transaction.  
See Exhibit C.   

 
Analysis with respect to Mobile Diagnostic Program 

With respect to the mobile diagnostic program, the CON Law expressly exempts 
from CON review the acquisition of an existing “health service facility, including equipment 
owned by the health service facility at the time of acquisition,” upon prior written notice to 
the Agency.  N.C. Gen. Stat. § 131E-184(a)(8).  The term “health service facility” is 
defined to include a “diagnostic center.”  Id. § 131E-176(9b).  In turn, a “diagnostic center” 
is defined to include a “mobile diagnostic program.”  Id. § 131E-176(7a).  Hence, the 
acquisition of an existing mobile diagnostic program, including the equipment it owns 
upon the acquisition, is exempt from CON review as the acquisition of an existing health 
service facility. 
 
 The OrthoCarolina mobile MRI scanners, together with the equipment and services 
these two scanners provide to multiple sites, constitute a “mobile diagnostic program.”  
Consequently, the mobile diagnostic program is a “diagnostic center” and, hence, an 
existing “health service facility.”  For these reasons, Novant Health’s proposed acquisition 
of OrthoCarolina’s mobile diagnostic program, including the two mobile MRI scanners, 
trailers, and associated equipment owned by OrthoCarolina at the time of acquisition, is 
exempt from CON review.   
 
 Prior decisions by the Agency confirm this conclusion.  On November 15, 2017, 
the Agency determined that an almost identical acquisition by Rex Hospital, Inc. was 
exempt from CON review.  See Exhibit D.  FirstHealth of the Carolinas, Inc. 
(“FirstHealth”) owned a mobile cardiac catheterization unit that was grandfathered 
because the unit was originally acquired and placed into service before March 18, 1993 
(the “Mobile Cath Unit”).  The Agency determined that the grandfathered Mobile Cath Unit 
constituted a grandfathered mobile diagnostic program, which in turn constituted a 
grandfathered diagnostic center.  Consequently, the Agency determined that Rex 
Hospital could acquire this grandfathered health care facility, including the Mobile Cath 
Unit, from FirstHealth, without first obtaining a CON.  More recently, , the Agency 
determined that Novant Health-Norfolk, LLC’s acquisitions of two grandfathered mobile 
diagnostic programs from Kings Medical Company were also exempt from CON review. 
See  Exhibit E.3 

 
3 While not considered by the Agency in its prior determinations, Novant Health notes that 
OrthoCarolina’s mobile diagnostic program meets the CON Law definition of a diagnostic 
center in that the medical diagnostic equipment utilized by the program, which costs ten 
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 Conclusion 
 
 For the foregoing reasons, we respectfully request the Agency’s written 
determination that the Transaction described in this letter does not require a CON.  If you 
have any questions or need further information, please let me know.  Thank you for your 
time and consideration.    
 
     Sincerely, 

      
     Denise M. Gunter 
 
Enclosures 
 

 
thousand dollars ($10,000) or more, has a value in excess of three million dollars 
($3,000,000).   
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES 
DIVISION OF HEALTH SERVICE REGULATION 

RALEIGH, NORTH CAROLINA 
 
IN RE:  REQUEST FOR DECLARATORY ) 
RULING BY RADIATION ONCOLOGY  ) DECLARATORY RULING 
CENTERS OF THE CAROLINAS, INC.  )  
  
    
 I, Drexdal Pratt, as Director of the Division of Health Service Regulation, North Carolina 

Department of Health and Human Services (“Department” or “Agency”), do hereby issue this 

Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A 

.0103 under the authority granted me by the Secretary of the Department of Health and Human 

Services. 

 Radiation Oncology Centers of the Carolinas, Inc. (“ROCC”) has requested a declaratory 

ruling to confirm that the transfer of two CON-approved radiation oncology facilities to two 

wholly owned subsidiaries (the “Proposed Transaction”) will not constitute a new institutional 

health service or require a CON.  This ruling will be binding upon the Department and the 

entities requesting it, as long as the material facts stated herein are accurate.  This ruling pertains 

only to the matters referenced herein.  Except as provided by N.C.G.S. § 150B-4, the Department 

expressly reserves the right to make a prospective change in the interpretation of the statutes and 

regulations at issue in this Declaratory Ruling.  S. Todd Hemphill of Bode, Call & Stroupe, 

L.L.P. has requested this ruling on ROCC’s behalf and have provided the material facts upon 

which this ruling is based. 

STATEMENT OF THE FACTS 

 ROCC directly owns and operates two CON-approved radiation oncology facilities.  

University Radiation Oncology Center (“UROC”), located at 8310 University Executive Park, 

Suite 500, Charlotte, NC  28262, was acquired by ROCC in 1997 pursuant to an exemption.  
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Matthews Radiation Oncology Center (“MROC”), located at 1400 Matthews Township Parkway, 

Matthews, NC  28105, is a “grandfathered” facility, because it became operational in 1990, prior 

to the application of the CON law to oncology treatment centers or major medical equipment. 

 The radiation oncology equipment located at UROC includes a Varian 2100C linear 

accelerator and a GE Highspeed Advantage CT simulator.  The radiation oncology equipment 

located at MROC includes a Varian 21Ex-d linear accelerator and a GE Brightspeed CT 

simulator.  Acquisition of the linear accelerator and CT simulator equipment at each facility has 

been previously approved by the agency. 

 ROCC would like to transfer its interest in UROC and MROC to two wholly owned 

subsidiaries of ROCC.   

ANALYSIS 

 The CON law provides that no person shall offer or develop a “new institutional health 

service” without first obtaining a CON.  N.C. Gen. Stat. § 131E-178.  The list of new 

institutional health services includes “the acquisition by purchase, donation, lease, transfer or 

comparable arrangement” of a linear accelerator or simulator “by or on behalf of any person,” 

N.C. Gen. Stat. § 131E-176(16)(f1)5a, 9, and “the obligation by any person of a capital 

expenditure exceeding two million dollars ($2,000,000) to develop or expand a health service or 

a health service facility, or which relates to the provision of a health service,” N.C. Gen. Stat. § 

131E-176(16)(b).   

Prior declaratory rulings show that the Department has already determined that these 

definitions do not require an entity to obtain a CON to acquire membership interests in an 

existing legal entity like ROCC which owns and operates a linear accelerator or simulator.  The 

declaratory ruling requested by Petitioner is consistent with the Department’s prior rulings that 
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have interpreted the applicability of the CON Law to the purchase of ownership interests in 

health care organizations, for the following reasons: 

The entity that owns the linear accelerator and simulator will not change, and the same 

equipment will be used to provide the same radiation oncology services, in the same location.  

The LLC will continue to own the linear accelerator, the simulator, and all the oncology 

treatment center assets that were authorized under the CON and have been used to furnish 

oncology treatments to patients.   

 The Proposed Transaction does not involve the offering or expansion of any new facility, 

service or equipment, and the state’s inventory of linear accelerators and simulators will not 

change.  No new, or additional equipment will be acquired or placed in operation in the State. 

CONCLUSION 

 For the foregoing reasons, assuming the statements of fact in the request to be true, I 

conclude that the Petitioner does not require a certificate of need in order to proceed with the 

Proposed Transaction.  

 This the ______ day of August, 2011. 

 
 

___________________________________ 
Drexdal Pratt, Director 
Division of Health Service Regulation 
N.C. Department of Health and Human Services 
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CERTIFICATE OF SERVICE 
 
 I certify that a copy of the foregoing Declaratory Ruling has been served upon the 
nonagency party by certified mail, return receipt requested, by depositing the copy in an official 
depository of the United States Postal Service in first-class, postage pre-paid envelope addressed 
as follows: 
 
 

CERTIFIED MAIL 
 
     Bode, Call & Stroupe, L.L.P. 
     S. Todd Hemphill 
     P.O. Box 6338 
     Raleigh, NC  27628-6338 
      
 
 
 This the _______ day of August, 2011. 
 
 
 

__________________________________ 
Jeff Horton 
Chief Operating Officer 
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NC DEPARTMENT OF 
HEALTH AND 
HUMAN SERVICES  

 
ROY COOPER  •  Governor 
KODY H. KINSLEY  •  Secretary 

MARK PAYNE  •  Director, Division of Health Service Regulation 

 

NC DEPARTMENT OF HEALTH AND HUMAN SERVICES • DIVISION OF HEALTH SERVICE REGULATION 

HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION 

LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603 
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704 

https://info.ncdhhs.gov/dhsr/ • TEL: 919-855-3873  

AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 

VIA EMAIL ONLY 
October 15, 2024 
 
Denise M. Gunter 
denise.gunter@nelsonmullins.com 
 
No Review 
Record #: 4609  
Date of Request: September 24, 2024  
Business Name: Novant Health, Inc. 
Business #: 1341 
Project Description: Acquisition by Novant Health, Inc. of membership interests in South Atlantic 

Radiation Oncology, LLC (SARO) from Coastal Carolina Radiation Oncology, PA 
(CCRO)  

County: New Hanover 
 
Dear Ms. Gunter: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation (Agency) 
received your correspondence regarding the project described above. Based on the representation in your 
request and the CON law in effect on the date of this response to your request, the project as described is 
not governed by, and therefore, does not currently require a certificate of need. If the CON law is subsequently 
amended such that the above referenced proposal would require a certificate of need, this determination does 
not authorize you to proceed to develop the above referenced proposal when the new law becomes effective.   
 
This determination is binding only for the facts represented in your correspondence.  If changes are made in 
the project or in the facts provided in the correspondence referenced above, a new determination as to whether 
a certificate of need is required would need to be made by this office. As a reminder, it is unlawful to offer 
or develop a new institutional health service without first obtaining a certificate of need.  The 
Department reserves the right to impose sanctions, including civil penalties and the revocation of a 
license, upon any entity that offers or develops a new institutional health service without first obtaining 
a certificate of need. 
 
Please do not hesitate to contact this office if you have any questions.   
 
Sincerely, 

 
Ena Lightbourne 
Project Analyst 
 

 
 
Micheala Mitchell 
Chief 
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D e n i s e  M .  G u n t e r  
A t t o r n e y  
T :  ( 3 3 6 )  7 7 4 - 3 3 2 2   
denise.gunter@nelsonmullins.com 

September 24, 2024 

Via E-mail 

Micheala Mitchell, Chief 
Healthcare Planning and Certificate of Need Section 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
809 Ruggles Drive 
Raleigh, North Carolina 27699 

RE: No Review Novant Health New Hanover Regional Medical Center, LLC 
 Linear Accelerator Service Area 19 (New Hanover, Brunswick, Pender, and 

Columbus Counties) 
  
Dear Ms. Mitchell: 
 

On behalf of Novant Health, Inc. and Novant Health New Hanover Regional 
Medical Center, LLC (“NHNHRMC” and collectively, “Novant”), I am writing to request that 
the Agency issue a written determination that the CON Law, N.C. Gen. Stat. § 131E-175 
et seq., does not apply to the following transaction (the “Transaction”). 

 
Facts: 
 
As shown in the table below, there are four linear accelerators currently operating 

in Service Area 19.  A fifth linear accelerator is scheduled to open in 2025.  
 

Linear Accelerator  Location  Owner Status 

1 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 

Coastal Carolina 
Radiation Oncology, 
PA (“CCRO”) 

In operation 
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Linear Accelerator  Location  Owner Status 

2 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 

CCRO In operation 

3 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 

NHNHRMC In operation 

4 
Novant Health 
Cancer Institute 
Radiation Oncology 
– Supply 
545 Ocean Hwy W, 
Supply, NC 28462 

South Atlantic 
Radiation Oncology, 
LLC (“SARO”) 

In operation 

5 
NHNHRMC Scotts 
Hill, 151 Scotts Hill 
Medical Dr, 
Wilmington, NC 
28411 

SARO (Novant 
Health and 
NHNHRMC are the 
two other parties 
listed on the CON)  

In development; 
CON issued in 
Project I.D. No. 
O-12110-21 

 
CCRO is a radiation oncology practice that provides professional and clinical 

services. Certain physician shareholders of CCRO and NHNHRMC jointly formed SARO; 
currently, NHNHRMC owns 50% of SARO, and the four current physician shareholders 
of CCRO (the “CCRO Shareholders”) collectively own the remaining 50% of SARO. For 
many years, CCRO and NHNHRMC have worked collaboratively under a Resource 
Services Agreement to provide outstanding radiation oncology care to patients in Service 
Area 19 and adjacent areas. To further enhance quality and access to radiation oncology 
services in Service Area 19 and adjacent areas, Novant and CCRO have been discussing 
the Transaction, as described below. 

 
The Transaction: 
 
CCRO plans to form a new, wholly owned subsidiary (“HoldCo, LLC”) and will drop 

the two linear accelerators (and the related equipment necessary for the operation 
thereof) CCRO owns into HoldCo, LLC.  SARO will then acquire the membership interests 
in HoldCo, and Novant will then acquire the remaining 50% interest in SARO from the 
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CCRO Shareholders. At the conclusion of the Transaction, Novant will own 100% of the 
membership interests in SARO. To effectuate the Transaction, CCRO and Novant will 
enter into various agreements, including real estate leases, a Professional Services 
Agreement pursuant to which CCRO will be the exclusive provider of professional 
radiation oncology services in the area, and a Radiation Oncology Co-Management 
Agreement for CCRO to provide non-billable management services and advisory services 
for the radiation oncology service line of NHNHRMC.   

 
The Transaction does not contemplate acquiring any equipment that is regulated 

by the CON Law, incurring any capital costs that are regulated by the CON Law or 
otherwise developing any “new institutional health services” that are regulated by the 
CON Law.  The number of existing and approved linear accelerators and their locations 
in Service Area 19 will not change as a result of the Transaction. The linear accelerators 
will continue to be operated just as they have always been operated.  

 
Analysis: 
 
The Transaction involves the acquisition of membership interests, not the 

acquisition of linear accelerators. The Agency has repeatedly recognized that the 
acquisition of membership interests is not regulated by the CON Law.  For example, in 
2015, the Agency concluded that Vidant’s acquisition of 100% of the membership 
interests in Newco Cancer Services, LLC (“Newco”), a 50/50 JV between Vidant and ECU 
Brody School of Medicine that owned and operated two linear accelerators and CT 
simulators did not require a CON.   See Exhibit A. The same is true here as Novant, the 
50% owner of SARO, will become the 100% owner of SARO. Exhibit A also describes 
that after Vidant became the sole owner of Newco, Vidant and North Carolina Radiation 
Therapy, another company that owned linear accelerators in Pitt County, planned to 
contribute their respective linear accelerators to a new joint venture limited liability 
company, Vidant Radiation Oncology (“VRO”).  Again, the Agency determined that no 
CON was required as the only thing being acquired was membership interests in an LLC.   

 
Exhibit A also cites and attaches numerous declaratory rulings establishing that 

the acquisition of membership interests in an LLC is not regulated by the CON Law.  See 
Exhibit A, pp. 3-4 and attachments therein.  The same reasoning applies here.  There is 
nothing in the CON Law that regulates the acquisition of membership interests in limited 
liability companies.  See N.C. Gen. Stat. § 131E-176(16)a.-v.(definition of new 
institutional health services); In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 
(2003)(according to the doctrine of expressio unius est exclusio alterius, the expression 
of one thing means the exclusion of others; thus, “when a statute lists the situations to 
which it applies, it implies the exclusion of situations not contained on the list.”).   

 
Exhibit B is a declaratory ruling issued in 2011 to Radiation Oncology Centers of 

the Carolinas, Inc. (“ROCC”), in which ROCC proposed to transfer its interest in two 
oncology treatment centers which operated linear accelerators and CT simulators to two 
wholly owned subsidiaries of ROCC. This is analogous to CCRO moving its linear 
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accelerators into HoldCo, LLC, a wholly owned subsidiary of CCRO.  Similar to Exhibit 
A and the declaratory rulings cited therein, the Agency determined no CON was required.  

 
We further note with respect to the approved but not yet operational linear 

accelerator at Scotts Hill,  Novant Health, Inc., SARO, and NHNHRMC were all applicants 
for that CON and the parties to which the CON was issued.  See Findings for Project I.D. 
No. O-12110-21; see also N.C. Gen. Stat. § 131E-181(a)(a CON is valid only for the 
defined scope, physical location, and person named in the application).  None of the 
persons named in the application for Project I.D. No. O-12110-21 will change as a result 
of the Transaction.  As described above, SARO remains intact as an LLC with a different 
membership composition.  Accordingly, we do not believe it is necessary to request a 
good cause transfer of that CON pursuant to N.C. Gen. Stat. § 131E-189(c).  If, however, 
the Agency believes otherwise, we respectfully request that the Agency find good cause 
on the grounds that the Transaction merely contemplates the reconfiguration of 
membership interests in a limited liability company.  

 For the foregoing reasons, we respectfully request the Agency’s written 
determination that the Transaction described in this letter does not require a CON.  If 
you have any questions or need further information, please let me know.  Thank you for 
your time and consideration.    
 

Sincerely, 

     
     Denise M. Gunter 
 
Enclosures 
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NC DEPARTMENT OF 
HEALTH AND 
HUMAN SERVICES 
 

 
ROY COOPER  •  Governor 
KODY H. KINSLEY  •  Secretary 

MARK PAYNE  •  Director, Division of Health Service Regulation 

 

NC DEPARTMENT OF HEALTH AND HUMAN SERVICES • DIVISION OF HEALTH SERVICE REGULATION 

HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION 

LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603 
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704 

https://info.ncdhhs.gov/dhsr/ • TEL: 919-855-3873  

AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 

VIA EMAIL ONLY 
March 14, 2023 
 
Denise M. Gunter 
denise.gunter@nelsonmullins.com 
 
Exempt from Review – Acquisition of Facility 
Record #: 4154 
Date of Request: March 6, 2023 
Facility Name: Kings Medical Group 
Type of Facility: Diagnostic Center (grandfathered mobile MRI unit, serial #31472) 
Acquisition by: Novant Health-Norfolk, LLC 
Business #: 3863 
County: Mecklenburg 
 
Dear Ms. Gunter: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation 
(Agency) determined that the project described above is exempt from certificate of need (CON) review in 
accordance with G.S. 131E-184(a)(8). Therefore, the above referenced business may proceed to acquire 
the health service facility identified above without first obtaining a CON. The Agency’s determination is 
limited to the question of whether the above referenced business would have to obtain a CON if the 
current owners of the health service facility do in fact sell it to the business listed above. Note that 
pursuant to G.S. 131E-181(b): “A recipient of a certificate of need, or any person who may subsequently 
acquire, in any manner whatsoever permitted by law, the service for which that certificate of need was 
issued, is required to materially comply with the representations made in its application for that 
certificate of need.” 
 
It should be noted that this Agency's position is based solely on the facts represented by you and that any 
change in facts as represented would require further consideration by this Agency and a separate 
determination regarding whether a certificate of need would be required. If you have any questions 
concerning this matter, please feel free to contact this office. 
 
Sincerely, 

 
Julie M. Faenza 
Project Analyst 
 

 
Micheala Mitchell 
Chief 
 
cc: Acting Assistant Chief, Healthcare Planning 
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March 6, 2023 

VIA EMAIL ONLY 

Micheala Mitchell, Chief 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
Healthcare Planning and Certificate of Need Section 
809 Ruggles Drive 
Raleigh, North Carolina  27603 

RE: Acquisition of Existing Grandfathered Diagnostic Centers 

Dear Ms. Mitchell: 

On behalf of Novant Health-Norfolk, LLC1 (“Novant”),  I am writing to request the 
Agency’s written confirmation that the acquisition of the existing grandfathered diagnostic 
centers described in this letter is exempt from Certificate of Need review pursuant to N.C. 
Gen. Stat. § 131-184(a)(8).   
 
 I.  Details Related to the Diagnostic Centers 
 
 Novant intends to acquire two grandfathered diagnostic centers owned by Kings 
Medical Company (“Kings”).   These diagnostic centers are known as Kings I and Kings 
II.  Each of the diagnostic centers is a “mobile diagnostic program” that consists of a 
grandfathered mobile MRI scanner and related equipment, such as trailer, to pull the 
scanner.  Kings acquired the original mobile MRI scanners and placed them in operation 
in North Carolina prior to March 18, 1993, when North Carolina’s CON Law began 
specifically regulating MRI scanners and diagnostic centers.  See N.C. Gen. Stat. § 131E-
176(7a), (16)f1.7.  Subsequently, Kings replaced those scanners by acquiring new MRI 
scanners that qualified as “replacement equipment” exempt from CON review and as 
grandfathered MRI scanners.  For this reason, Kings mobile MRI scanners are currently 
identified as “legacy” (or grandfathered) scanners in Column C, Table 17E-1 of the 2023 
State Medical Facilities Plan (see, e.g., page 346).  The Agency’s letters approving the 
acquisition of the existing MRI scanners as replacement equipment for grandfathered MRI 

 
1 Novant Health, Inc. owns a controlling interest in Novant Health-Norfolk, LLC.     
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scanners are attached as Exhibit A and Exhibit B.  Kings I and Kings II have been in 
continuous use in North Carolina as grandfathered diagnostic centers with grandfathered 
MRI scanners since the original acquisitions and have been made available to various 
host sites in North Carolina via services agreements.  
 

As you may recall from prior correspondence, the MRI scanner used for Kings I 
was damaged beyond repair in a fire in late 2021, and the Agency authorized Kings to 
place into operation temporary replacement MRI scanners, pending approval and 
acquisition of a permanent replacement MRI scanner.  The correspondence concerning 
the temporary scanners is attached as Exhibit C.  In addition, as shown on page 1 of 
Exhibit C, on February 13, 2023, the Agency authorized Kings to acquire a permanent 
replacement MRI scanner for the scanner damaged by fire.  Kings expects the permanent 
replacement scanner will be delivered and placed into operation soon.2   
 
 II.  Overview of CON Law Applicable to the Acquisition 
 
 The CON Law expressly exempts from CON review the acquisition of an existing 
“health service facility, including equipment owned by the health service facility at the time 
of acquisition”, upon prior written notice to the Agency.  N.C. Gen. Stat. § 131E-184(a)(8).  
The term “health service facility” is defined to include a “diagnostic center.”  Id. § 131E-
176(9b).  In turn, a “diagnostic center” is defined to include a “mobile diagnostic program.”  
Id. § 131E-176(7a).  Hence, the acquisition of an existing mobile diagnostic program, 
including the equipment it owns upon the acquisition, is exempt from CON review as the 
acquisition of an existing health service facility. 
 
 Each of the Kings mobile MRI scanners, together with the services each scanner 
provides to its multiple sites, constitutes a “mobile diagnostic program.”  Consequently, 
each mobile diagnostic program is a “diagnostic center” and, hence, an existing “health 
service facility.”  For these reasons, Novant’s proposed acquisition of the two mobile 
diagnostic programs, including the mobile MRI scanners and trailers, is exempt from CON 
review.   
 
 Prior decisions by the Agency confirm this conclusion.  On November 15, 2017, 
the Agency determined that an almost identical acquisition by Rex Hospital, Inc. was 
exempt from CON review.  See Exhibit D.  The decision concerned a mobile cardiac 
catheterization unit that was grandfathered because the unit was originally acquired and 
placed into service before March 18, 1993 (the “Mobile Cath Unit”).  The Agency agreed 
with Rex Hospital and determined that the grandfathered Mobile Cath Unit constituted a 
grandfathered mobile diagnostic program, which in turn constituted a grandfathered 
diagnostic center.  Consequently, the Agency determined that Rex Hospital could acquire 

 
2 Kings Medical Company, the owner of Kings I and Kings II, is a wholly owned subsidiary of Kings 
Medical Group, Inc. (“KMG”).  Certain past correspondence to the Agency concerning Kings I and/or 
Kings II was submitted by KMG as the parent entity. 
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this grandfathered health care facility, including the Mobile Cath Unit, without first 
obtaining a CON.   
 
 This notice of exempt acquisition is intended to apply to the entirety of Kings I and 
Kings II, including their equipment, and all rights related thereto.  Consequently, the notice 
applies (without limitation) to King’s right, title, and interest in (a) the existing MRI 
scanners, trailers, and related equipment, (b) the temporary MRI scanner previously 
approved for use until the permanent replacement MRI scanner is approved and 
acquired, (c) the permanent replacement MRI scanner for the MRI scanner that was 
damaged by fire, and (d) the grandfathered status of Kings I and Kings II and the two MRI 
scanners.  It is Novant’s understanding that upon the Agency’s approval of this notice and 
the closing the acquisition by Novant, all such rights, title, and interest, including the 
grandfathered statuses, shall continue in effect and belong to Novant under the CON 
Law.        
 
 This transaction does not involve any other health services that are regulated by 
the CON Law. 

 As the parties would like to close this transaction shortly, we would appreciate your 
prompt response to this letter. 

 Thank you for your time and consideration.  Please do not hesitate to let me know 
if you have any questions or need additional information. 

Sincerely, 

 
Denise M. Gunter 

DMG:pfb 
Enclosures 
 
cc: Forrest Campbell, Esq. (with enclosures)(via email) 
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From: Denise Gunter
To: Stancil, Tiffany C; Waller, Martha K; Hale, Gloria; Mckillip, Mike; Jackson, Yolanda W; Moore, Chalice L
Subject: [External] No Review/Exemption for Novant Health (Health Service Areas II and III)
Date: Tuesday, February 25, 2025 10:10:18 AM
Attachments: Feb 25 2025 Exemption letter.pdf

Exhibit A.pdf
Exhibit B.pdf
Exhibit C.pdf
Exhibit D.pdf
Exhibit E.pdf

CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the
Report Message button located on your Outlook menu bar on the Home tab.

Good morning,
 
I hope everyone is doing well.  Attached for processing is a no review/exemption letter for
Novant Health.  This relates primarily to Mecklenburg and Forsyth Counties, so I am copying
the team that covers those areas.
 
Please confirm that you have received this.
 
Thanks.
 
 
 

 

DENISE M. GUNTER  PARTNER
denise.gunter@nelsonmull ins.com

She/Her/Hers
THE KNOLLWOOD | SUITE 530
380 KNOLLWOOD STREET |  WINSTON-SALEM, NC 27103
T 336.774.3322   F  336.774.3299  
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This message is intended exclusively for the individual or entity to which it is addressed. This
communication may contain information that is proprietary, privileged, confidential or
otherwise legally exempt from disclosure. If you are not the named addressee, you are not
authorized to read, print, retain, copy or disseminate this message or any part of it. If you have
received this message in error, please notify the sender immediately either by phone (800-237-
2000) or reply to this e-mail and delete all copies of this message.
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February 25, 2025 


 
Via E-mail Only 


Micheala Mitchell, Chief 
Healthcare Planning and Certificate of Need Section 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
micheala.mitchell@dhhs.nc.gov 
cc:  tiffany.stancil@dhhs.nc.gov 
 
RE: Acquisition of Membership Interests and A Mobile Diagnostic Program 
  
Dear Ms. Mitchell: 
 


On behalf of Foundation Health Systems, LLC (a Novant Health affiliate) and 
Novant Health, Inc. (collectively, “Novant Health”), I am writing to provide the Agency with 
prior written notice of the following transaction (the “Transaction”).  The Transaction has 
two components: 1) the acquisition of membership interests in a limited liability company; 
and 2) the acquisition of a mobile diagnostic program, which is considered a “diagnostic 
center” pursuant to N.C. Gen. Stat. § 131E-176(7a).  Accordingly, with respect to the 
acquisition of membership interests, this letter seeks a determination that the CON Law, 
N.C. Gen. Stat. § 131E-175 et seq., does not apply.  With respect to the mobile diagnostic 
program, this letter seeks an exemption from the CON Law pursuant to N.C. Gen. Stat. § 
131E-184(a)(8).   


 
Facts 
 
OrthoCarolina, PA (“OrthoCarolina”) is a physician-owned and physician-led 


independent orthopedic practice.  OrthoCarolina operates 17 imaging facilities across 11 
different counties with both fixed and mobile MRI units. In order to focus its growth efforts 
on its core service lines, OrthoCarolina has made the strategic decision to divest its 
diagnostic imaging business (the “Business”) to Novant Health.  As shown in the table 
below, the Business consists of two fixed MRI scanners and two mobile MRI scanners.  
Pursuant to services agreements, OrthoCarolina also receives mobile MRI service from 
Alliance HealthCare Services, Inc. (“Alliance”), using four Alliance mobile scanners. This 
Transaction does not involve the acquisition of any mobile MRI scanners owned by 
Alliance.  Rather, OrthoCarolina intends to assign its rights under its Alliance services 
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agreements to Novant Health.  For the sake of completeness, the Alliance mobile MRI 
scanners are also listed in the table below.1 


 
MRI Scanner Type Location  Owner Status 


Project I.D. No. 
J-06698-02; 
Serial No. 
R6645 


Fixed; GE Signa 
HDX 1.5T 


OrthoCarolina 
Spine Center, 
2001 
Randolph 
Rd., 
Charlotte, 
North 
Carolina 
28207 


OrthoCarolina In 
operation 


Project I.D. No. 
F-10287-14; 
Serial No. 
HM1228 


Fixed; GE Optima 
MR450W 


OrthoCarolina 
Ballantyne, 
15825 
Ballantyne 
Medical Pl., 
#100 
Charlotte, NC 
28277 


OrthoCarolina In 
operation 


Project I.D. No. 
F-7987-07; 
Serial No.  
RD 1384 


Mobile; GE Signa 
Voyager 1.5T 


OC Spine 
Center, 2001 
Randolph 
Rd., 
Charlotte, NC 
28207; 
10315 
Hamptons 
Park Dr., 
Huntersville, 
NC 28078; 
710 Park 
Center Dr., 
Matthews, 
NC 28105 


OrthoCarolina In 
operation 


Project I.D. No. 
G-7723-06 


Mobile; GE HDxt 
1.5T 


170 Kimel 
Park Dr, 
Winston-
Salem, NC 
27103; 


Alliance 
(Service 
Agreement) 


In 
operation 


 
1 As the Agency is aware, Alliance was acquired by Akumin® on September 1, 2021.  
For ease of reference, this letter uses the name Alliance.   
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MRI Scanner Type Location  Owner Status 


(Alliance 483)2; 
Serial No. 
R3177 


3311 Jessie 
Village Dr., 
Clemmons, 
NC 27012; 
45 Pineview 
Dr., Suite 
220, 
Kernersville, 
NC 27284 


Legacy (Alliance 
273): Serial No. 
R2443 


Mobile; GE 
EchoSpeed HDxt 
1.5T 


354 
Copperfield 
Blvd NE, 
Concord, NC 
28025;  
124 Welton 
Way, 
Mooresville, 
NC 28117; 
870 Summit 
Crossing Pl., 
Gastonia, NC 
28054;  
540 Mount 
Holly Medical 
Pkwy, 
Belmont, NC 
28012 


Alliance 
(Service 
Agreement) 


In 
operation 


Legacy (Alliance 
457); Serial No. 
R6033 


Mobile; GE Signa 
HDX 1.5T 


OC Spine 
Center, 2001 
Randolph 
Rd., 
Charlotte, NC 
28207;  
101 Delta 
Park Dr., 
Shelby, NC 
28150;  


Alliance 
(Service 
Agreement) 


In 
operation 


 
2 OrthoCarolina fulfilled this CON via a contract with Alliance instead of acquiring an 
MRI unit directly.  Novant Health is acquiring OrthoCarolina’s rights in this CON as part 
of the Transaction. In the future, Novant Health may decide to fulfill this CON in a 
different way that does not involve a contract with Alliance.  Novant Health will advise 
the Agency should it decide to change the current arrangement. 
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MRI Scanner Type Location  Owner Status 


9848 N. 
Tryon St., 
Charlotte, NC 
28262;  
1604 Medical 
Dr., 
Laurinburg, 
NC 28352 


Legacy (Alliance 
461); Serial No. 
R6498 


Mobile; GE Signa 
Excite HDX 1.5T 


214 18th 
Street SE, 
Hickory, NC 
28602;  
703 Comfort 
Ln., Monroe, 
NC 28112 


Alliance 
(Service 
Agreement) 


In 
operation 


 
The Transaction 
 
With respect to the fixed scanners, OrthoCarolina plans to form a new, wholly 


owned subsidiary (“Newco, LLC”) and will drop the two fixed MRI scanners (and the 
related equipment necessary for the operation thereof) into Newco, LLC.  Novant Health 
will then acquire 100% of the membership interests in Newco, LLC.  The fixed scanners 
will continue to be used at their current locations.   


 
With respect to the mobile diagnostic program, Novant Health intends to acquire 


the entirety of OrthoCarolina’s mobile diagnostic program, including the equipment and 
all rights related thereto.  This includes OrthoCarolina’s right, title, and interest in two 
existing mobile MRI scanners, trailers, and related equipment. There are no plans at this 
time to change host site locations for the OrthoCarolina-owned mobile MRI scanner or 
the Alliance-owned mobile MRI scanners.   


 
For a period up to one year after closing, Novant Health and OrthoCarolina will 


operate under a Resource Services Agreement (“RSA”). Pursuant to the RSA, 
OrthoCarolina will continue to be the MRI service provider and bill patients and payors for 
MRI services under OrthoCarolina’s name and billing number. When the RSA expires, 
Novant Health will become the billing provider and will sublease space from 
OrthoCarolina in the locations where the fixed scanners are currently located, as well as 
the pads upon which the mobile MRI trailers are parked.  There are no plans at this time 
to move the fixed MRI scanners to new locations or to change the host site locations for 
the mobile MRI scanners.   
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The number of existing fixed and mobile MRI scanners in North Carolina will not 
change as a result of the Transaction. (The Transaction does not involve any approved 
but not yet operational MRI scanners.)  The existing MRI scanners described in this letter 
will continue to be operated just as they have always been operated.  Other than as 
described herein, the Transaction does not contemplate acquiring any equipment that is 
regulated by the CON Law, incurring any capital costs that are regulated by the CON Law 
or otherwise developing any “new institutional health services” that are regulated by the 
CON Law.   


 
Analysis with respect to Membership Interests 
 
With respect to the fixed scanners, the Transaction involves the acquisition of 


membership interests, not the acquisition of MRI scanners. The Agency has repeatedly 
recognized that acquisitions of membership interests are not regulated by the CON Law.  
For example, in 2015, the Agency concluded that Vidant’s acquisition of 100% of the 
membership interests in Newco Cancer Services, LLC (“Newco”), a 50/50 joint venture 
(“JV”) between Vidant and ECU Brody School of Medicine that owned and operated two 
linear accelerators and CT simulators, did not require a CON.   See Exhibit A. After 
Vidant became the sole owner of Newco, Vidant and North Carolina Radiation Therapy, 
another company that owned linear accelerators in Pitt County, contributed their 
respective linear accelerators to a new JV limited liability company, Vidant Radiation 
Oncology.  Again, the Agency determined that no CON was required as only membership 
interests in an LLC were being acquired.  Id.   


 
The Agency has also issued  declaratory rulings establishing that acquisitions of 


membership interests in LLCs are not regulated by the CON Law.  See, e.g., Exhibit A, 
including pp. 3-4 and attachments therein.  The same reasoning applies here.  There is 
nothing in the CON Law that regulates acquisitions of membership interests in limited 
liability companies.  See N.C. Gen. Stat. § 131E-176(16)a.-v.(definition of new 
institutional health services); In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 
(2003)(according to the doctrine of expressio unius est exclusio alterius, the expression 
of one thing means the exclusion of others; thus, “when a statute lists the situations to 
which it applies, it implies the exclusion of situations not contained on the list.”).   


 
In 2011, the Agency issued a declaratory ruling to Radiation Oncology Centers of 


the Carolinas, Inc. (“ROCC”) as to ROCC’s proposal to transfer its interest in two oncology 
treatment centers which operated linear accelerators and CT simulators to two wholly 
owned subsidiaries of ROCC. See Exhibit B.  Similar to Exhibit A and the declaratory 
rulings cited therein, the Agency determined no CON review was required for the ROCC 
transaction.  


 
More recently, in yet another transaction analogous to the ROCC transaction, , 


Novant Health, Inc. and Novant Health New Hanover Regional Medical Center, LLC 
(“Novant”) proposed the acquisition of membership interests in South Atlantic Radiation 
Oncology, LLC (“SARO”).  Coastal Carolina Radiation Oncology, PA (“CCRO”) dropped 
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its linear accelerators into HoldCo, LLC, a wholly owned subsidiary of CCRO.  SARO then 
acquired the membership interests in HoldCo, LLC and Novant acquired the remaining 
50% interest in SARO from the CCRO shareholders.  At the conclusion of the transaction, 
just as in the proposed Transaction, Novant owned 100% of the membership interests in 
SARO and the Agency determined that the CON Law did not regulate the transaction.  
See Exhibit C.   


 
Analysis with respect to Mobile Diagnostic Program 


With respect to the mobile diagnostic program, the CON Law expressly exempts 
from CON review the acquisition of an existing “health service facility, including equipment 
owned by the health service facility at the time of acquisition,” upon prior written notice to 
the Agency.  N.C. Gen. Stat. § 131E-184(a)(8).  The term “health service facility” is 
defined to include a “diagnostic center.”  Id. § 131E-176(9b).  In turn, a “diagnostic center” 
is defined to include a “mobile diagnostic program.”  Id. § 131E-176(7a).  Hence, the 
acquisition of an existing mobile diagnostic program, including the equipment it owns 
upon the acquisition, is exempt from CON review as the acquisition of an existing health 
service facility. 
 
 The OrthoCarolina mobile MRI scanners, together with the equipment and services 
these two scanners provide to multiple sites, constitute a “mobile diagnostic program.”  
Consequently, the mobile diagnostic program is a “diagnostic center” and, hence, an 
existing “health service facility.”  For these reasons, Novant Health’s proposed acquisition 
of OrthoCarolina’s mobile diagnostic program, including the two mobile MRI scanners, 
trailers, and associated equipment owned by OrthoCarolina at the time of acquisition, is 
exempt from CON review.   
 
 Prior decisions by the Agency confirm this conclusion.  On November 15, 2017, 
the Agency determined that an almost identical acquisition by Rex Hospital, Inc. was 
exempt from CON review.  See Exhibit D.  FirstHealth of the Carolinas, Inc. 
(“FirstHealth”) owned a mobile cardiac catheterization unit that was grandfathered 
because the unit was originally acquired and placed into service before March 18, 1993 
(the “Mobile Cath Unit”).  The Agency determined that the grandfathered Mobile Cath Unit 
constituted a grandfathered mobile diagnostic program, which in turn constituted a 
grandfathered diagnostic center.  Consequently, the Agency determined that Rex 
Hospital could acquire this grandfathered health care facility, including the Mobile Cath 
Unit, from FirstHealth, without first obtaining a CON.  More recently, , the Agency 
determined that Novant Health-Norfolk, LLC’s acquisitions of two grandfathered mobile 
diagnostic programs from Kings Medical Company were also exempt from CON review. 
See  Exhibit E.3 


 
3 While not considered by the Agency in its prior determinations, Novant Health notes that 
OrthoCarolina’s mobile diagnostic program meets the CON Law definition of a diagnostic 
center in that the medical diagnostic equipment utilized by the program, which costs ten 
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 Conclusion 
 
 For the foregoing reasons, we respectfully request the Agency’s written 
determination that the Transaction described in this letter does not require a CON.  If you 
have any questions or need further information, please let me know.  Thank you for your 
time and consideration.    
 
     Sincerely, 


      
     Denise M. Gunter 
 
Enclosures 
 


 
thousand dollars ($10,000) or more, has a value in excess of three million dollars 
($3,000,000).   
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES 
DIVISION OF HEALTH SERVICE REGULATION 


RALEIGH, NORTH CAROLINA 
 
IN RE:  REQUEST FOR DECLARATORY ) 
RULING BY RADIATION ONCOLOGY  ) DECLARATORY RULING 
CENTERS OF THE CAROLINAS, INC.  )  
  
    
 I, Drexdal Pratt, as Director of the Division of Health Service Regulation, North Carolina 


Department of Health and Human Services (“Department” or “Agency”), do hereby issue this 


Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A 


.0103 under the authority granted me by the Secretary of the Department of Health and Human 


Services. 


 Radiation Oncology Centers of the Carolinas, Inc. (“ROCC”) has requested a declaratory 


ruling to confirm that the transfer of two CON-approved radiation oncology facilities to two 


wholly owned subsidiaries (the “Proposed Transaction”) will not constitute a new institutional 


health service or require a CON.  This ruling will be binding upon the Department and the 


entities requesting it, as long as the material facts stated herein are accurate.  This ruling pertains 


only to the matters referenced herein.  Except as provided by N.C.G.S. § 150B-4, the Department 


expressly reserves the right to make a prospective change in the interpretation of the statutes and 


regulations at issue in this Declaratory Ruling.  S. Todd Hemphill of Bode, Call & Stroupe, 


L.L.P. has requested this ruling on ROCC’s behalf and have provided the material facts upon 


which this ruling is based. 


STATEMENT OF THE FACTS 


 ROCC directly owns and operates two CON-approved radiation oncology facilities.  


University Radiation Oncology Center (“UROC”), located at 8310 University Executive Park, 


Suite 500, Charlotte, NC  28262, was acquired by ROCC in 1997 pursuant to an exemption.  
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Matthews Radiation Oncology Center (“MROC”), located at 1400 Matthews Township Parkway, 


Matthews, NC  28105, is a “grandfathered” facility, because it became operational in 1990, prior 


to the application of the CON law to oncology treatment centers or major medical equipment. 


 The radiation oncology equipment located at UROC includes a Varian 2100C linear 


accelerator and a GE Highspeed Advantage CT simulator.  The radiation oncology equipment 


located at MROC includes a Varian 21Ex-d linear accelerator and a GE Brightspeed CT 


simulator.  Acquisition of the linear accelerator and CT simulator equipment at each facility has 


been previously approved by the agency. 


 ROCC would like to transfer its interest in UROC and MROC to two wholly owned 


subsidiaries of ROCC.   


ANALYSIS 


 The CON law provides that no person shall offer or develop a “new institutional health 


service” without first obtaining a CON.  N.C. Gen. Stat. § 131E-178.  The list of new 


institutional health services includes “the acquisition by purchase, donation, lease, transfer or 


comparable arrangement” of a linear accelerator or simulator “by or on behalf of any person,” 


N.C. Gen. Stat. § 131E-176(16)(f1)5a, 9, and “the obligation by any person of a capital 


expenditure exceeding two million dollars ($2,000,000) to develop or expand a health service or 


a health service facility, or which relates to the provision of a health service,” N.C. Gen. Stat. § 


131E-176(16)(b).   


Prior declaratory rulings show that the Department has already determined that these 


definitions do not require an entity to obtain a CON to acquire membership interests in an 


existing legal entity like ROCC which owns and operates a linear accelerator or simulator.  The 


declaratory ruling requested by Petitioner is consistent with the Department’s prior rulings that 
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have interpreted the applicability of the CON Law to the purchase of ownership interests in 


health care organizations, for the following reasons: 


The entity that owns the linear accelerator and simulator will not change, and the same 


equipment will be used to provide the same radiation oncology services, in the same location.  


The LLC will continue to own the linear accelerator, the simulator, and all the oncology 


treatment center assets that were authorized under the CON and have been used to furnish 


oncology treatments to patients.   


 The Proposed Transaction does not involve the offering or expansion of any new facility, 


service or equipment, and the state’s inventory of linear accelerators and simulators will not 


change.  No new, or additional equipment will be acquired or placed in operation in the State. 


CONCLUSION 


 For the foregoing reasons, assuming the statements of fact in the request to be true, I 


conclude that the Petitioner does not require a certificate of need in order to proceed with the 


Proposed Transaction.  


 This the ______ day of August, 2011. 


 
 


___________________________________ 
Drexdal Pratt, Director 
Division of Health Service Regulation 
N.C. Department of Health and Human Services 
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CERTIFICATE OF SERVICE 
 
 I certify that a copy of the foregoing Declaratory Ruling has been served upon the 
nonagency party by certified mail, return receipt requested, by depositing the copy in an official 
depository of the United States Postal Service in first-class, postage pre-paid envelope addressed 
as follows: 
 
 


CERTIFIED MAIL 
 
     Bode, Call & Stroupe, L.L.P. 
     S. Todd Hemphill 
     P.O. Box 6338 
     Raleigh, NC  27628-6338 
      
 
 
 This the _______ day of August, 2011. 
 
 
 


__________________________________ 
Jeff Horton 
Chief Operating Officer 
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NC DEPARTMENT OF 
HEALTH AND 
HUMAN SERVICES  


 
ROY COOPER  •  Governor 
KODY H. KINSLEY  •  Secretary 


MARK PAYNE  •  Director, Division of Health Service Regulation 


 


NC DEPARTMENT OF HEALTH AND HUMAN SERVICES • DIVISION OF HEALTH SERVICE REGULATION 


HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION 


LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603 
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704 


https://info.ncdhhs.gov/dhsr/ • TEL: 919-855-3873  


AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 


VIA EMAIL ONLY 
October 15, 2024 
 
Denise M. Gunter 
denise.gunter@nelsonmullins.com 
 
No Review 
Record #: 4609  
Date of Request: September 24, 2024  
Business Name: Novant Health, Inc. 
Business #: 1341 
Project Description: Acquisition by Novant Health, Inc. of membership interests in South Atlantic 


Radiation Oncology, LLC (SARO) from Coastal Carolina Radiation Oncology, PA 
(CCRO)  


County: New Hanover 
 
Dear Ms. Gunter: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation (Agency) 
received your correspondence regarding the project described above. Based on the representation in your 
request and the CON law in effect on the date of this response to your request, the project as described is 
not governed by, and therefore, does not currently require a certificate of need. If the CON law is subsequently 
amended such that the above referenced proposal would require a certificate of need, this determination does 
not authorize you to proceed to develop the above referenced proposal when the new law becomes effective.   
 
This determination is binding only for the facts represented in your correspondence.  If changes are made in 
the project or in the facts provided in the correspondence referenced above, a new determination as to whether 
a certificate of need is required would need to be made by this office. As a reminder, it is unlawful to offer 
or develop a new institutional health service without first obtaining a certificate of need.  The 
Department reserves the right to impose sanctions, including civil penalties and the revocation of a 
license, upon any entity that offers or develops a new institutional health service without first obtaining 
a certificate of need. 
 
Please do not hesitate to contact this office if you have any questions.   
 
Sincerely, 


 
Ena Lightbourne 
Project Analyst 
 


 
 
Micheala Mitchell 
Chief 
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nelsonmullins.com 


 


C A L I F O R N I A  |  C O L O R A D O  |  D I S T R I C T  O F  C O L U M B I A  |  F L O R I D A  |  G E O R G I A  |  I L L I N O I S  |  M A R Y L A N D  |  M A S S A C H U S E T T S  |  M I N N E S O T A  


N E W  Y O R K  |  N O R T H  C A R O L I N A  |  O H I O  |  P E N N S Y L V A N I A  |  S O U T H  C A R O L I N A  |  T E N N E S S E E  |  T E X A S  |  V I R G I N I A  |  W E S T  V I R G I N I A  


4875-2543-0501 v.1 


D e n i s e  M .  G u n t e r  
A t t o r n e y  
T :  ( 3 3 6 )  7 7 4 - 3 3 2 2   
denise.gunter@nelsonmullins.com 


September 24, 2024 


Via E-mail 


Micheala Mitchell, Chief 
Healthcare Planning and Certificate of Need Section 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
809 Ruggles Drive 
Raleigh, North Carolina 27699 


RE: No Review Novant Health New Hanover Regional Medical Center, LLC 
 Linear Accelerator Service Area 19 (New Hanover, Brunswick, Pender, and 


Columbus Counties) 
  
Dear Ms. Mitchell: 
 


On behalf of Novant Health, Inc. and Novant Health New Hanover Regional 
Medical Center, LLC (“NHNHRMC” and collectively, “Novant”), I am writing to request that 
the Agency issue a written determination that the CON Law, N.C. Gen. Stat. § 131E-175 
et seq., does not apply to the following transaction (the “Transaction”). 


 
Facts: 
 
As shown in the table below, there are four linear accelerators currently operating 


in Service Area 19.  A fifth linear accelerator is scheduled to open in 2025.  
 


Linear Accelerator  Location  Owner Status 


1 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 


Coastal Carolina 
Radiation Oncology, 
PA (“CCRO”) 


In operation 
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Linear Accelerator  Location  Owner Status 


2 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 


CCRO In operation 


3 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 


NHNHRMC In operation 


4 
Novant Health 
Cancer Institute 
Radiation Oncology 
– Supply 
545 Ocean Hwy W, 
Supply, NC 28462 


South Atlantic 
Radiation Oncology, 
LLC (“SARO”) 


In operation 


5 
NHNHRMC Scotts 
Hill, 151 Scotts Hill 
Medical Dr, 
Wilmington, NC 
28411 


SARO (Novant 
Health and 
NHNHRMC are the 
two other parties 
listed on the CON)  


In development; 
CON issued in 
Project I.D. No. 
O-12110-21 


 
CCRO is a radiation oncology practice that provides professional and clinical 


services. Certain physician shareholders of CCRO and NHNHRMC jointly formed SARO; 
currently, NHNHRMC owns 50% of SARO, and the four current physician shareholders 
of CCRO (the “CCRO Shareholders”) collectively own the remaining 50% of SARO. For 
many years, CCRO and NHNHRMC have worked collaboratively under a Resource 
Services Agreement to provide outstanding radiation oncology care to patients in Service 
Area 19 and adjacent areas. To further enhance quality and access to radiation oncology 
services in Service Area 19 and adjacent areas, Novant and CCRO have been discussing 
the Transaction, as described below. 


 
The Transaction: 
 
CCRO plans to form a new, wholly owned subsidiary (“HoldCo, LLC”) and will drop 


the two linear accelerators (and the related equipment necessary for the operation 
thereof) CCRO owns into HoldCo, LLC.  SARO will then acquire the membership interests 
in HoldCo, and Novant will then acquire the remaining 50% interest in SARO from the 
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CCRO Shareholders. At the conclusion of the Transaction, Novant will own 100% of the 
membership interests in SARO. To effectuate the Transaction, CCRO and Novant will 
enter into various agreements, including real estate leases, a Professional Services 
Agreement pursuant to which CCRO will be the exclusive provider of professional 
radiation oncology services in the area, and a Radiation Oncology Co-Management 
Agreement for CCRO to provide non-billable management services and advisory services 
for the radiation oncology service line of NHNHRMC.   


 
The Transaction does not contemplate acquiring any equipment that is regulated 


by the CON Law, incurring any capital costs that are regulated by the CON Law or 
otherwise developing any “new institutional health services” that are regulated by the 
CON Law.  The number of existing and approved linear accelerators and their locations 
in Service Area 19 will not change as a result of the Transaction. The linear accelerators 
will continue to be operated just as they have always been operated.  


 
Analysis: 
 
The Transaction involves the acquisition of membership interests, not the 


acquisition of linear accelerators. The Agency has repeatedly recognized that the 
acquisition of membership interests is not regulated by the CON Law.  For example, in 
2015, the Agency concluded that Vidant’s acquisition of 100% of the membership 
interests in Newco Cancer Services, LLC (“Newco”), a 50/50 JV between Vidant and ECU 
Brody School of Medicine that owned and operated two linear accelerators and CT 
simulators did not require a CON.   See Exhibit A. The same is true here as Novant, the 
50% owner of SARO, will become the 100% owner of SARO. Exhibit A also describes 
that after Vidant became the sole owner of Newco, Vidant and North Carolina Radiation 
Therapy, another company that owned linear accelerators in Pitt County, planned to 
contribute their respective linear accelerators to a new joint venture limited liability 
company, Vidant Radiation Oncology (“VRO”).  Again, the Agency determined that no 
CON was required as the only thing being acquired was membership interests in an LLC.   


 
Exhibit A also cites and attaches numerous declaratory rulings establishing that 


the acquisition of membership interests in an LLC is not regulated by the CON Law.  See 
Exhibit A, pp. 3-4 and attachments therein.  The same reasoning applies here.  There is 
nothing in the CON Law that regulates the acquisition of membership interests in limited 
liability companies.  See N.C. Gen. Stat. § 131E-176(16)a.-v.(definition of new 
institutional health services); In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 
(2003)(according to the doctrine of expressio unius est exclusio alterius, the expression 
of one thing means the exclusion of others; thus, “when a statute lists the situations to 
which it applies, it implies the exclusion of situations not contained on the list.”).   


 
Exhibit B is a declaratory ruling issued in 2011 to Radiation Oncology Centers of 


the Carolinas, Inc. (“ROCC”), in which ROCC proposed to transfer its interest in two 
oncology treatment centers which operated linear accelerators and CT simulators to two 
wholly owned subsidiaries of ROCC. This is analogous to CCRO moving its linear 
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accelerators into HoldCo, LLC, a wholly owned subsidiary of CCRO.  Similar to Exhibit 
A and the declaratory rulings cited therein, the Agency determined no CON was required.  


 
We further note with respect to the approved but not yet operational linear 


accelerator at Scotts Hill,  Novant Health, Inc., SARO, and NHNHRMC were all applicants 
for that CON and the parties to which the CON was issued.  See Findings for Project I.D. 
No. O-12110-21; see also N.C. Gen. Stat. § 131E-181(a)(a CON is valid only for the 
defined scope, physical location, and person named in the application).  None of the 
persons named in the application for Project I.D. No. O-12110-21 will change as a result 
of the Transaction.  As described above, SARO remains intact as an LLC with a different 
membership composition.  Accordingly, we do not believe it is necessary to request a 
good cause transfer of that CON pursuant to N.C. Gen. Stat. § 131E-189(c).  If, however, 
the Agency believes otherwise, we respectfully request that the Agency find good cause 
on the grounds that the Transaction merely contemplates the reconfiguration of 
membership interests in a limited liability company.  


 For the foregoing reasons, we respectfully request the Agency’s written 
determination that the Transaction described in this letter does not require a CON.  If 
you have any questions or need further information, please let me know.  Thank you for 
your time and consideration.    
 


Sincerely, 


     
     Denise M. Gunter 
 
Enclosures 
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NC DEPARTMENT OF 
HEALTH AND 
HUMAN SERVICES 
 


 
ROY COOPER  •  Governor 
KODY H. KINSLEY  •  Secretary 


MARK PAYNE  •  Director, Division of Health Service Regulation 


 


NC DEPARTMENT OF HEALTH AND HUMAN SERVICES • DIVISION OF HEALTH SERVICE REGULATION 


HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION 


LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603 
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704 


https://info.ncdhhs.gov/dhsr/ • TEL: 919-855-3873  


AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 


VIA EMAIL ONLY 
March 14, 2023 
 
Denise M. Gunter 
denise.gunter@nelsonmullins.com 
 
Exempt from Review – Acquisition of Facility 
Record #: 4154 
Date of Request: March 6, 2023 
Facility Name: Kings Medical Group 
Type of Facility: Diagnostic Center (grandfathered mobile MRI unit, serial #31472) 
Acquisition by: Novant Health-Norfolk, LLC 
Business #: 3863 
County: Mecklenburg 
 
Dear Ms. Gunter: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation 
(Agency) determined that the project described above is exempt from certificate of need (CON) review in 
accordance with G.S. 131E-184(a)(8). Therefore, the above referenced business may proceed to acquire 
the health service facility identified above without first obtaining a CON. The Agency’s determination is 
limited to the question of whether the above referenced business would have to obtain a CON if the 
current owners of the health service facility do in fact sell it to the business listed above. Note that 
pursuant to G.S. 131E-181(b): “A recipient of a certificate of need, or any person who may subsequently 
acquire, in any manner whatsoever permitted by law, the service for which that certificate of need was 
issued, is required to materially comply with the representations made in its application for that 
certificate of need.” 
 
It should be noted that this Agency's position is based solely on the facts represented by you and that any 
change in facts as represented would require further consideration by this Agency and a separate 
determination regarding whether a certificate of need would be required. If you have any questions 
concerning this matter, please feel free to contact this office. 
 
Sincerely, 


 
Julie M. Faenza 
Project Analyst 
 


 
Micheala Mitchell 
Chief 
 
cc: Acting Assistant Chief, Healthcare Planning 
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March 6, 2023 


VIA EMAIL ONLY 


Micheala Mitchell, Chief 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
Healthcare Planning and Certificate of Need Section 
809 Ruggles Drive 
Raleigh, North Carolina  27603 


RE: Acquisition of Existing Grandfathered Diagnostic Centers 


Dear Ms. Mitchell: 


On behalf of Novant Health-Norfolk, LLC1 (“Novant”),  I am writing to request the 
Agency’s written confirmation that the acquisition of the existing grandfathered diagnostic 
centers described in this letter is exempt from Certificate of Need review pursuant to N.C. 
Gen. Stat. § 131-184(a)(8).   
 
 I.  Details Related to the Diagnostic Centers 
 
 Novant intends to acquire two grandfathered diagnostic centers owned by Kings 
Medical Company (“Kings”).   These diagnostic centers are known as Kings I and Kings 
II.  Each of the diagnostic centers is a “mobile diagnostic program” that consists of a 
grandfathered mobile MRI scanner and related equipment, such as trailer, to pull the 
scanner.  Kings acquired the original mobile MRI scanners and placed them in operation 
in North Carolina prior to March 18, 1993, when North Carolina’s CON Law began 
specifically regulating MRI scanners and diagnostic centers.  See N.C. Gen. Stat. § 131E-
176(7a), (16)f1.7.  Subsequently, Kings replaced those scanners by acquiring new MRI 
scanners that qualified as “replacement equipment” exempt from CON review and as 
grandfathered MRI scanners.  For this reason, Kings mobile MRI scanners are currently 
identified as “legacy” (or grandfathered) scanners in Column C, Table 17E-1 of the 2023 
State Medical Facilities Plan (see, e.g., page 346).  The Agency’s letters approving the 
acquisition of the existing MRI scanners as replacement equipment for grandfathered MRI 


 
1 Novant Health, Inc. owns a controlling interest in Novant Health-Norfolk, LLC.     
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scanners are attached as Exhibit A and Exhibit B.  Kings I and Kings II have been in 
continuous use in North Carolina as grandfathered diagnostic centers with grandfathered 
MRI scanners since the original acquisitions and have been made available to various 
host sites in North Carolina via services agreements.  
 


As you may recall from prior correspondence, the MRI scanner used for Kings I 
was damaged beyond repair in a fire in late 2021, and the Agency authorized Kings to 
place into operation temporary replacement MRI scanners, pending approval and 
acquisition of a permanent replacement MRI scanner.  The correspondence concerning 
the temporary scanners is attached as Exhibit C.  In addition, as shown on page 1 of 
Exhibit C, on February 13, 2023, the Agency authorized Kings to acquire a permanent 
replacement MRI scanner for the scanner damaged by fire.  Kings expects the permanent 
replacement scanner will be delivered and placed into operation soon.2   
 
 II.  Overview of CON Law Applicable to the Acquisition 
 
 The CON Law expressly exempts from CON review the acquisition of an existing 
“health service facility, including equipment owned by the health service facility at the time 
of acquisition”, upon prior written notice to the Agency.  N.C. Gen. Stat. § 131E-184(a)(8).  
The term “health service facility” is defined to include a “diagnostic center.”  Id. § 131E-
176(9b).  In turn, a “diagnostic center” is defined to include a “mobile diagnostic program.”  
Id. § 131E-176(7a).  Hence, the acquisition of an existing mobile diagnostic program, 
including the equipment it owns upon the acquisition, is exempt from CON review as the 
acquisition of an existing health service facility. 
 
 Each of the Kings mobile MRI scanners, together with the services each scanner 
provides to its multiple sites, constitutes a “mobile diagnostic program.”  Consequently, 
each mobile diagnostic program is a “diagnostic center” and, hence, an existing “health 
service facility.”  For these reasons, Novant’s proposed acquisition of the two mobile 
diagnostic programs, including the mobile MRI scanners and trailers, is exempt from CON 
review.   
 
 Prior decisions by the Agency confirm this conclusion.  On November 15, 2017, 
the Agency determined that an almost identical acquisition by Rex Hospital, Inc. was 
exempt from CON review.  See Exhibit D.  The decision concerned a mobile cardiac 
catheterization unit that was grandfathered because the unit was originally acquired and 
placed into service before March 18, 1993 (the “Mobile Cath Unit”).  The Agency agreed 
with Rex Hospital and determined that the grandfathered Mobile Cath Unit constituted a 
grandfathered mobile diagnostic program, which in turn constituted a grandfathered 
diagnostic center.  Consequently, the Agency determined that Rex Hospital could acquire 


 
2 Kings Medical Company, the owner of Kings I and Kings II, is a wholly owned subsidiary of Kings 
Medical Group, Inc. (“KMG”).  Certain past correspondence to the Agency concerning Kings I and/or 
Kings II was submitted by KMG as the parent entity. 
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this grandfathered health care facility, including the Mobile Cath Unit, without first 
obtaining a CON.   
 
 This notice of exempt acquisition is intended to apply to the entirety of Kings I and 
Kings II, including their equipment, and all rights related thereto.  Consequently, the notice 
applies (without limitation) to King’s right, title, and interest in (a) the existing MRI 
scanners, trailers, and related equipment, (b) the temporary MRI scanner previously 
approved for use until the permanent replacement MRI scanner is approved and 
acquired, (c) the permanent replacement MRI scanner for the MRI scanner that was 
damaged by fire, and (d) the grandfathered status of Kings I and Kings II and the two MRI 
scanners.  It is Novant’s understanding that upon the Agency’s approval of this notice and 
the closing the acquisition by Novant, all such rights, title, and interest, including the 
grandfathered statuses, shall continue in effect and belong to Novant under the CON 
Law.        
 
 This transaction does not involve any other health services that are regulated by 
the CON Law. 


 As the parties would like to close this transaction shortly, we would appreciate your 
prompt response to this letter. 


 Thank you for your time and consideration.  Please do not hesitate to let me know 
if you have any questions or need additional information. 


Sincerely, 


 
Denise M. Gunter 


DMG:pfb 
Enclosures 
 
cc: Forrest Campbell, Esq. (with enclosures)(via email) 
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From: Denise Gunter
To: Stancil, Tiffany C; Tanya, Saporito
Cc: Mckillip, Mike
Subject: [External] No review/exemption for Novant Health (New Hanover County, HSA V)
Date: Wednesday, April 30, 2025 11:07:18 AM
Attachments: Wilmington SurgCare.pdf

Exhibit A.pdf
Exhibit B.pdf
Exhibit C.pdf
Exhibit D.pdf
Exhibit E.pdf
Exhibit F.pdf

CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the
Report Message button located on your Outlook menu bar on the Home tab.

Good morning,
 
I hope everyone is doing well.  Attached is a no review/exemption request sent on behalf of
Novant Health, Inc.   If you could please confirm that you have received this, I would
appreciate it.
 
Thanks.
 

 

DENISE M. GUNTER  PARTNER
denise.gunter@nelsonmull ins.com
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THE KNOLLWOOD | SUITE 530
380 KNOLLWOOD STREET |  WINSTON-SALEM, NC 27103
T 336.774.3322   F  336.774.3299  
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April 30, 2025 


 
Via E-mail Only 


Micheala Mitchell, Chief 
Healthcare Planning and Certificate of Need Section 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
micheala.mitchell@dhhs.nc.gov 
cc:  tiffany.stancil@dhhs.nc.gov 
 
RE: Wilmington Surgery Center, L.P. d/b/a Wilmington SurgCare 
 New Hanover County/HSA V 
 FID#: 923566 
 License #: AS0055 
  
Dear Ms. Mitchell: 
 


On behalf of Novant Health, Inc. and its affiliates (collectively, “Novant Health”), I 
am writing to provide the Agency with prior written notice of the following transaction (the 
“Transaction”).  I respectfully request that the Agency issue its written determination that 
the Transaction does not require CON review. 


   
The Transaction 
 
Wilmington Surgery Center, L.P. d/b/a Wilmington SurgCare, a Tennessee limited 


partnership (the “Licensee”), operates the licensed ambulatory surgery center known as 
Wilmington SurgCare, located at 1801 South 17th Street, Wilmington, NC 28401. 
Wilmington SurgCare is licensed for 10 operating rooms.  Today, the Licensee is owned 
as follows:  Ambulatory Resource Centres Investment Company, LLC (59.75%); 
Ambulatory Resource Centres of Wilmington, LLC (2.02%), and Minority Individual 
Physician Owners (38.23%).  On or about May 31, 2025, Novant Health or one of its 
affiliates plans to acquire the partnership interests currently held by the two Ambulatory 
Resource Centres entities.  The Minority Individual Physician Owners will retain their 
current ownership interests.  As a result, Novant Health will own 61.77% of Wilmington 
SurgCare.  Enclosed with this letter as Exhibit A are pre- and post-closing organizational 
charts that illustrate the resulting change to the Licensee’s ownership information.  
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As a result of the Transaction, there will be no change to the Licensee’s legal 
name, business name, tax identification number, location, or services provided.  No new 
operating rooms or other new institutional health services are proposed in this 
Transaction.   


 
Analysis with respect to Partnership Interests 
 
The Agency has repeatedly recognized that acquisitions of partnership interests 


are not regulated by the CON Law.  For example, in September 2024, in an earlier version 
of the Transaction that was not consummated, the Agency determined that Novant 
Health’s proposed acquisition of 20% of Licensee was not regulated by the CON Law.  
See Exhibit B.  In April 2024, the Agency determined that Carolinas Physician Networks, 
Inc.’s proposal to increase its ownership stake in Iredell Surgical Associates, L.L.P., the 
operator of Iredell Surgical Center, from 64.6% to 99% did not require CON review.  See 
Exhibit C.  In 2019, the Agency determined that the change in control of Fayetteville 
Ambulatory Surgery Center Limited Partnership, which owns Fayetteville Ambulatory 
Surgery Center, did not require CON review.  See Exhibit D. In 2017, the Agency 
determined that the transfer of partnership interests in several surgery centers as a result 
of Surgical Care Affiliates’ merger with United Health Group, Inc. did not require CON 
review.  See Exhibit E. The Agency has reached the same conclusion numerous times 
with respect to the acquisition of membership interests.  See Exhibit F and rulings cited 
therein and attached thereto.    


 
There is nothing in the CON Law that regulates the acquisition of partnership or  


membership interests.  See N.C. Gen. Stat. § 131E-176(16)a.-v.(definition of new 
institutional health services); In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 
(2003)(according to the doctrine of expressio unius est exclusio alterius, the expression 
of one thing means the exclusion of others; thus, “when a statute lists the situations to 
which it applies, it implies the exclusion of situations not contained on the list.”); Jackson 
v. A Woman’s Choice, Inc., 130 N.C. App. 590, 594, 503 S.E.2d 422, 425 (1998) (internal 
citations omitted) (“[W]here a statute is explicit on its face, the courts have no authority to 
impose restrictions that the statute does not expressly contain.”).    Accordingly, we 
respectfully request that the Agency issue its written determination that the Transaction 
does not require CON review as none of the definitions of new institutional health services 
applies here. 


 
In the alternative, and to the extent that the Agency deems the CON Law applicable 


to the Transaction, it should nevertheless conclude that the Transaction is exempt from 
CON review pursuant to N.C. Gen. Stat. § 131E-184(a)(8).  This provision expressly 
exempts from CON review the acquisition of an existing “health service facility, including 
equipment owned by the health service facility at the time of acquisition,” upon prior 
written notice to the Agency.  N.C. Gen. Stat. § 131E-184(a)(8).  The term “health service 
facility” includes an “ambulatory surgical facility.”  See N.C. Gen. Stat. §§ 131E-176(1b) 
and (9b).   
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 Conclusion 
 
 For the foregoing reasons, we respectfully request the Agency’s written 
determination that the Transaction described in this letter does not require a CON.  If you 
have any questions or need further information, please let me know.  Thank you for your 
time and consideration.    
 
     Sincerely, 


      
     Denise M. Gunter 
 
Enclosures 
 








 


 
 
 
 
 
 


EXHIBIT A 
 
Pre-Closing Organizational Chart 
 


 
 
 
 
 
 


 
 
 
 
 
 
 
 
 
 
 
 
Post-Closing Organizational Chart 


Wilmington Surgery Center, L.P. 
d/b/a Wilmington SurgCare 


(Licensee) 


Minority Individual 
Physician Owners  
(Limited Partners) 


Ambulatory Resource Centres 
of Wilmington, LLC 
(General Partner) 


Ambulatory Resource 
Centres Investment 


Company, LLC 
(Limited Partner & Seller) 


38.23% 59.75% 
2.02% 


Wilmington Surgery Center, L.P. 
d/b/a Wilmington SurgCare 


(Licensee) 


Minority Individual 
Physician Owners  
(Limited Partners) 


Novant Health, Inc. (or its 
wholly owned subsidiary) 
(Limited Partner & Buyer) 


38.23% 61.77% 
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AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 


VIA EMAIL ONLY 
 
September 6, 2024 
 
Ms. Madison Santana 
Madison.santana@hklaw.com  
 
No Review 
Record #: 4568 
Date of Request: August 30, 2024 
Facility Name: Wilmington SurgCare 
FID #: 923566 
Business Name: Wilmington Surgery Center, L.P. 
Business #: 2086 
Project Description: Change in corporate ownership structure 
County: New Hanover 
 
Dear Ms. Santana: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation 
(Agency) received your correspondence regarding the project described above. Based on the CON law in 
effect on the date of this response to your request, the project as described is not governed by, and 
therefore, does not currently require a certificate of need. If the CON law is subsequently amended such 
that the above referenced proposal would require a certificate of need, this determination does not 
authorize you to proceed to develop the above referenced proposal when the new law becomes effective.   
 
This determination is binding only for the facts represented in your correspondence.  If changes are made 
in the project or in the facts provided in the correspondence referenced above, a new determination as to 
whether a certificate of need is required would need to be made by this office. 
 
Please do not hesitate to contact this office if you have any questions.   
 
Sincerely, 


 
 
Tanya M. Saporito 
Project Analyst 
 


 
Micheala Mitchell 
Chief 
 
cc: Acute and Home Care Licensure and Certification Section, DHSR 


Exhibit B
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August 30, 2024 


 


Via E-mail (micheala.mitchell@dhhs.nc.gov) 


NC Department of Health and Human Services 
Division of Health Service Regulation 
809 Ruggles Drive, Edgerton Building 
2704 Mail Services Center 
Raleigh, NC 27699-2704 
Attn: Micheala Mitchell, JD, Section Chief 


Re: Notice of Proposed Transaction & Exemption Request - Wilmington Surgery 
Center, L.P. d/b/a Wilmington SurgCare (Lic. No. AS0055) 


Dear Ms. Mitchell: 


We are writing on behalf of Wilmington Surgery Center, L.P. d/b/a Wilmington SurgCare, 
a Tennessee limited partnership (the “Licensee”), which operates the licensed ambulatory surgery 
center located at 1801 South 17th Street, Wilmington, NC 28401 and holds Certificate of Need 
(“CON”) Project ID O-11272-16 and FID No. 923566 as well as License No. AS0055, to notify 
you of a proposed transaction. On or about September 30, 2024, Licensee plans to undergo a 
transaction whereby 20% of its partnership interests will be transferred to a new owner, Novant 
Health, Inc., a North Carolina nonprofit corporation (or a wholly owned subsidiary thereof) (the 
“Transaction”). Enclosed with this letter at Exhibit A are pre- and post-closing organizational 
charts that illustrate the resulting change to the Licensee’s ownership information. 


As a result of the Transaction, there will be no change to the Licensee’s legal name, 
business name, tax identification number, location, or services provided. Based on our review of 
the Department’s rules and regulations and written guidance received from your office, we 
understand that the Transaction is exempt from CON review. As such, we are submitting this letter 
to formally request written confirmation from the Department that the exemption from CON 
review applies and that no further action is required from the Licensee with respect to the CON 
program. 


Exhibit B
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Should you have any questions or require additional information regarding the Transaction, 
this written request, or any information disclosed herein, please do not hesitate to contact me by 
email at madison.santana@hklaw.com or by telephone at (615) 850-8854. Please direct all written 
correspondence to my attention at 511 Union Street, Suite 2700, Nashville, TN 37219. Thank you 
in advance for your attention to this matter. 


 


Sincerely yours, 


HOLLAND & KNIGHT LLP 


 


Madison Santana 


MTS 
 
 
 
 
  


Exhibit B
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EXHIBIT A 
 
Pre-Closing Organizational Chart 
 


 
 
 
 
 
 


 
 
 
 
 
 
 
 
 
 
 
 
Post-Closing Organizational Chart 


Wilmington Surgery Center, L.P. 
d/b/a Wilmington SurgCare 


(Licensee) 


Minority Individual 
Physician Owners  
(Limited Partners) 


Ambulatory Resource Centres 
of Wilmington, LLC 
(General Partner) 


Ambulatory Resource 
Centres Investment 


Company, LLC 
(Limited Partner & Seller) 


39% 59% 
2% 


Wilmington Surgery Center, L.P. 
d/b/a Wilmington SurgCare 


(Licensee) 


Minority Individual 
Physician Owners  
(Limited Partners) 


Ambulatory Resource Centres 
of Wilmington, LLC 
(General Partner) 


Ambulatory Resource 
Centres Investment 


Company, LLC 
(Limited Partner & Seller) 


Novant Health, Inc. (or its 
wholly owned subsidiary) 
(Limited Partner & Buyer) 


39% 


2% 39% 


20% 


Exhibit B







From: Mckillip, Mike
To: Stancil, Tiffany C
Cc: Mitchell, Micheala L
Subject: FW: [External] Inquiry re: Proposed ASC Transaction
Date: Friday, August 30, 2024 10:55:32 AM
Attachments: Wilmington Surgcare - NC Certificate of Need Exemption Request (8.30.24)(507974091.3).PDF


Happy Friday, Tiffany!
 
They are asking for an exemption letter, but they are proposing a change in the corporate ownership
structure and not an acquisition of an existing facility, so I say it’s a no review letter they need.  It’s
New Hanover County, so please give this no review request to Tanya.  Thanks.
 
Mike
 
Michael McKillip
Team Leader, Certificate of Need
Division of Health Service Regulation, Healthcare Planning and Certificate of Need
NC Department of Health and Human Services
 
Office: 919-855-3877 (I am in the office on Wednesday and Friday, and can best be
reached by email on Monday, Tuesday and Thursday.)
mike.mckillip@dhhs.nc.gov
 
809 Ruggles Drive, Edgerton
2704 Mail Service Center
Raleigh, NC 27699
 
NCDHHS provides essential services to improve the health, safety and well-being of all North
Carolinians. Learn more about NCDHHS initiatives and priorities.
 


 
Learn more at Medicaid.nc.gov.
 
Twitter | Facebook | YouTube | LinkedIn
 
Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to
third parties by an authorized State official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise
confidential information, including confidential information relating to an ongoing State procurement effort is prohibited by
law. If you have received this e-mail in error, please notify the sender immediately and delete all records of this email.
 


From: Madison.Santana@hklaw.com <Madison.Santana@hklaw.com> 
Sent: Friday, August 30, 2024 10:36 AM
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August 30, 2024 



 



Via E-mail (micheala.mitchell@dhhs.nc.gov) 



NC Department of Health and Human Services 
Division of Health Service Regulation 
809 Ruggles Drive, Edgerton Building 
2704 Mail Services Center 
Raleigh, NC 27699-2704 
Attn: Micheala Mitchell, JD, Section Chief 



Re: Notice of Proposed Transaction & Exemption Request - Wilmington Surgery 
Center, L.P. d/b/a Wilmington SurgCare (Lic. No. AS0055) 



Dear Ms. Mitchell: 



We are writing on behalf of Wilmington Surgery Center, L.P. d/b/a Wilmington SurgCare, 
a Tennessee limited partnership (the “Licensee”), which operates the licensed ambulatory surgery 
center located at 1801 South 17th Street, Wilmington, NC 28401 and holds Certificate of Need 
(“CON”) Project ID O-11272-16 and FID No. 923566 as well as License No. AS0055, to notify 
you of a proposed transaction. On or about September 30, 2024, Licensee plans to undergo a 
transaction whereby 20% of its partnership interests will be transferred to a new owner, Novant 
Health, Inc., a North Carolina nonprofit corporation (or a wholly owned subsidiary thereof) (the 
“Transaction”). Enclosed with this letter at Exhibit A are pre- and post-closing organizational 
charts that illustrate the resulting change to the Licensee’s ownership information. 



As a result of the Transaction, there will be no change to the Licensee’s legal name, 
business name, tax identification number, location, or services provided. Based on our review of 
the Department’s rules and regulations and written guidance received from your office, we 
understand that the Transaction is exempt from CON review. As such, we are submitting this letter 
to formally request written confirmation from the Department that the exemption from CON 
review applies and that no further action is required from the Licensee with respect to the CON 
program. 
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Should you have any questions or require additional information regarding the Transaction, 
this written request, or any information disclosed herein, please do not hesitate to contact me by 
email at madison.santana@hklaw.com or by telephone at (615) 850-8854. Please direct all written 
correspondence to my attention at 511 Union Street, Suite 2700, Nashville, TN 37219. Thank you 
in advance for your attention to this matter. 



 



Sincerely yours, 



HOLLAND & KNIGHT LLP 



 



Madison Santana 



MTS 
 
 
 
 
  





mailto:madison.santana@hklaw.com
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EXHIBIT A 
 
Pre-Closing Organizational Chart 
 



 
 
 
 
 
 



 
 
 
 
 
 
 
 
 
 
 
 
Post-Closing Organizational Chart 



Wilmington Surgery Center, L.P. 
d/b/a Wilmington SurgCare 



(Licensee) 



Minority Individual 
Physician Owners  
(Limited Partners) 



Ambulatory Resource Centres 
of Wilmington, LLC 
(General Partner) 



Ambulatory Resource 
Centres Investment 



Company, LLC 
(Limited Partner & Seller) 



39% 59% 
2% 



Wilmington Surgery Center, L.P. 
d/b/a Wilmington SurgCare 



(Licensee) 



Minority Individual 
Physician Owners  
(Limited Partners) 



Ambulatory Resource Centres 
of Wilmington, LLC 
(General Partner) 



Ambulatory Resource 
Centres Investment 



Company, LLC 
(Limited Partner & Seller) 



Novant Health, Inc. (or its 
wholly owned subsidiary) 
(Limited Partner & Buyer) 



39% 



2% 39% 



20% 


















You don't often get email from madison.santana@hklaw.com. Learn why this is important


To: Mckillip, Mike <mike.mckillip@dhhs.nc.gov>
Subject: FW: [External] Inquiry re: Proposed ASC Transaction
 


CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the
Report Message button located on your Outlook menu bar on the Home tab.


 
Good morning,
 
I received Micheala’s out of office message, which indicated CON-related messages should be
directed to you. In case necessary, I am forwarding the below and attached for you review. Thanks
very much!
 


Madison Santana | Holland & Knight
Associate
Holland & Knight LLP
511 Union Street, Suite 2700 | Nashville, Tennessee 37219
Phone 615.850.8854 | Mobile 954.857.9294
madison.santana@hklaw.com | www.hklaw.com 
________________________________________________
Add to address book | View professional biography


 


From: Santana, Madison (NSH - X68854) 
Sent: Friday, August 30, 2024 9:32 AM
To: Mitchell, Micheala L <Micheala.Mitchell@dhhs.nc.gov>
Subject: RE: [External] Inquiry re: Proposed ASC Transaction
 
Good morning Micheala,
 
In follow up to the below, please accept the attached CON Exemption Request letter filed on behalf
of Wilmington Surgery Center, L.P. d/b/a Wilmington SurgCare. Once you’ve had an opportunity to
review, please let me know if you have any questions or require any additional information. Thank
you, and I hope you have a terrific holiday weekend!
 


Madison Santana | Holland & Knight
Associate
Holland & Knight LLP
511 Union Street, Suite 2700 | Nashville, Tennessee 37219
Phone 615.850.8854 | Mobile 954.857.9294
madison.santana@hklaw.com | www.hklaw.com 
________________________________________________
Add to address book | View professional biography


 


From: Mitchell, Micheala L <Micheala.Mitchell@dhhs.nc.gov> 
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You don't often get email from madison.santana@hklaw.com. Learn why this is important


Sent: Tuesday, August 20, 2024 1:08 PM
To: Santana, Madison (NSH - X68854) <Madison.Santana@hklaw.com>
Subject: RE: [External] Inquiry re: Proposed ASC Transaction
 
[External email]


It’s a requirement.  The Acute and Home are Licensure and Certification Section will not
process the change of ownership (CHOW) without it.
 
Micheala Mitchell, JD
NC Department of Health and Human Services
Division of Health Service Regulation
Section Chief, Healthcare Planning and CON Section
809 Ruggles Drive, Edgerton Building
2704 Mail Service Center
Raleigh, NC 27699-2704
Office: 919 855 3879
Micheala.Mitchell@dhhs.nc.gov
 
 
From: Madison.Santana@hklaw.com <Madison.Santana@hklaw.com> 
Sent: Tuesday, August 20, 2024 2:06 PM
To: Mitchell, Micheala L <Micheala.Mitchell@dhhs.nc.gov>
Subject: RE: [External] Inquiry re: Proposed ASC Transaction
 


CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the
Report Message button located on your Outlook menu bar on the Home tab.


 
Thank you! Is the exemption request filing a requirement in this case, or just an option if we’d like to
receive written confirmation of the exemption in writing?
 


Madison Santana | Holland & Knight
Associate
Holland & Knight LLP
511 Union Street, Suite 2700 | Nashville, Tennessee 37219
Phone 615.850.8854 | Mobile 954.857.9294
madison.santana@hklaw.com | www.hklaw.com 
________________________________________________
Add to address book | View professional biography


 


From: Mitchell, Micheala L <Micheala.Mitchell@dhhs.nc.gov> 
Sent: Tuesday, August 20, 2024 1:04 PM
To: Santana, Madison (NSH - X68854) <Madison.Santana@hklaw.com>
Subject: RE: [External] Inquiry re: Proposed ASC Transaction
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You don't often get email from madison.santana@hklaw.com. Learn why this is important


[External email]


Thanks for reaching out to us Madison.
 
You are correct that acquisitions of existing health service facilities are exempt from certificate
of need review.  You or your client may submit an exemption request to the Healthcare
Planning and Certificate of Need Section by emailing me a letter including the particulars thirty
(30) days prior to closing (or more, if possible) as it takes our office 10-15 business days to
process them.
 
Let me know if this is responsive to your questions.
 
Best,
 
Micheala
 
Micheala Mitchell, JD
NC Department of Health and Human Services
Division of Health Service Regulation
Section Chief, Healthcare Planning and CON Section
809 Ruggles Drive, Edgerton Building
2704 Mail Service Center
Raleigh, NC 27699-2704
Office: 919 855 3879
Micheala.Mitchell@dhhs.nc.gov
 
 
From: Madison.Santana@hklaw.com <Madison.Santana@hklaw.com> 
Sent: Monday, August 19, 2024 6:25 PM
To: Mitchell, Micheala L <Micheala.Mitchell@dhhs.nc.gov>
Subject: [External] Inquiry re: Proposed ASC Transaction
 


CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the
Report Message button located on your Outlook menu bar on the Home tab.


 
Good evening Ms. Mitchell,
 
I hope you are well. I am writing on behalf of a licensed ambulatory surgery center that is currently
owned by a limited partnership comprised of a few different members. One of the members would
like to sell 20% of its ownership interests to a new partner. There will be no changes to the ASC’s
legal name, tax identification number, location, services provided, or staff as a result of this
transaction. It’s my understanding that changes of ownership for ASCs are generally exempt from
CON review, but could you please confirm whether this is the case? Even if the exemption applies,
should the ASC plan to submit written notice of the transaction for your records? If so, please let us
know when you would like to receive that notice (e.g., 30 days prior to the transaction).
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Thank you very much for your help. Please don’t hesitate to call me at either of the numbers listed
below if it is easier to discuss over the phone. Best,
 
 
Madison Santana | Holland & Knight
Associate
Holland & Knight LLP
511 Union Street, Suite 2700 | Nashville, Tennessee 37219
Phone 615.850.8854 | Fax 615.244.6804
madison.santana@hklaw.com | www.hklaw.com
________________________________________________
Add to address book | View professional biography


 


NOTE: This e-mail is from a law firm, Holland & Knight LLP ("H&K"), and is intended solely for the use of the
individual(s) to whom it is addressed. If you believe you received this e-mail in error, please notify the sender
immediately, delete the e-mail from your computer and do not copy or disclose it to anyone else. If you are not an
existing client of H&K, do not construe anything in this e-mail to make you a client unless it contains a specific
statement to that effect and do not disclose anything to H&K in reply that you expect it to hold in confidence. If you
properly received this e-mail as a client, co-counsel or retained expert of H&K, you should maintain its contents in
confidence in order to preserve the attorney-client or work product privilege that may be available to protect
confidentiality.


 


Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to third parties
by an authorized State official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise confidential information,
including confidential information relating to an ongoing State procurement effort, is prohibited by law. If you have received this email in
error, please notify the sender immediately and delete all records of this email.
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NC DEPARTMENT OF 
HEALTH AND 
HUMAN SERVICES  


 
ROY COOPER  •  Governor 
KODY H. KINSLEY  •  Secretary 


MARK PAYNE  •  Director, Division of Health Service Regulation 


 


NC DEPARTMENT OF HEALTH AND HUMAN SERVICES • DIVISION OF HEALTH SERVICE REGULATION 


HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION 


LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603 
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704 


https://info.ncdhhs.gov/dhsr/ • TEL: 919-855-3873  


AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 


VIA EMAIL ONLY 
 
April 12, 2024 
 
Anthony H. Brett 
Anthonv.Brett@wbd-us.com 
 
No Review 
Record #:  4419  
Date of Request:  April 5, 2024  
Facility Name:  Iredell Surgical Center 
FID #:  923285 
Business Name:  Iredell Surgical Associates, LLP  
Business #:  3807 
Project Description:   Change in indirect ownership interests 
County:  Iredell 
 
Dear Mr. Brett: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation 
(Agency) received your correspondence regarding the project described above. Based on the CON law in 
effect on the date of this response to your request, the project as described is not governed by, and 
therefore, does not currently require a certificate of need. If the CON law is subsequently amended such 
that the above referenced proposal would require a certificate of need, this determination does not 
authorize you to proceed to develop the above referenced proposal when the new law becomes effective.   
 
This determination is binding only for the facts represented in your correspondence.  If changes are made 
in the project or in the facts provided in the correspondence referenced above, a new determination as to 
whether a certificate of need is required would need to be made by this office. 
 
Please do not hesitate to contact this office if you have any questions.   
 
Sincerely, 


    
Cynthia Bradford, Project Analyst 
 


 
Micheala Mitchell, Chief 
 
cc: Acute and Home Care Licensure and Certification Section, DHSR 
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womblebonddickinson.com


Womble Bond Dickinson (US) LLP


WOMBLE 
BOND 
DICKINSON


April 5, 2024


Cynthia Bradford, Project Analyst
Healthcare Planning and Certificate of Need
Division of Health Service Regulation
North Carolina Department of Health and Human Services
809 Ruggles Drive
Raleigh, NC 27603
cynthia.bradford@dhhs.nc.gov


One West Fourth Street
Winston-Salem, NC 27101


t: 336.721.3600
f: 336.721.3660


VIA E-mail Only


Re: Notice of Change of Indirect Ownership Interests 
Request for Determination in the Alternative 
Iredell Surgical Center, FID #: 923285, Iredell County


Anthony H. Brett
Partner
Direct Dial: 336-721-3620
Direct Fax: 336-733-8331
E-mail: Anthonv.Brett@wbd-us.com


Dear Ms. Bradford:


Iredell Surgical Center (the “Facility”) is wholly-owned by Iredell Surgical Associates, L.L.P., a 
North Carolina limited liability partnership (the “Partnership”). The Partnership’s two partners are 
Carolinas Physicians Network, Inc. (“Carolinas”), which owns 64.6% of the ownership interests and 
Iredell Memorial Hospital, Incorporated (“Hospital”), which owns 35.4% of the ownership interests.


There will be a transaction (the “Transaction”) by which the ownership interests of the Partnership 
will change the majority ownership and control of the Partnership; however, it will not change the 
Partnership’s ownership of the Facility. Such a change is often referred to as an indirect or “upstream” 
change in ownership.


The change that will occur (the “Transaction”) is that Carolinas will sell all of its ownership 
interests to Iredell Physician Network, LLC (“Network”), which is a single-member limited liability 
company in which the Hospital is the sole member, and Hospital will transfer all but 1% of its ownership 
interests in the Partnership to Network. As a result, the new ownership of the Partnership, which will 
have two partners, will be 99% ownership by Network and 1% ownership by Hospital. The enclosure 
shows the Partnership’s pre- and post-Transaction ownership (and the ultimate ownership of Carolinas 
and Network).


As the ownership of the Facility by the Partnership will not change, the transaction described 
above is not subject to certificate of need (“CON”) review pursuant to N.C. Gen. Stat. § 131E-176(16) 
because the Transaction will not result in a new institutional health service or, in the alternative, the 
Transaction is exempt from CON review by provision of this advance written notice pursuant to N.C. Gen. 
Stat. § 131 E-184(a)(8). It is requested that the CON Section provide confirmation with respect to this 
request based upon whichever of the grounds stated it deems to be appropriate.


If there are any questions, please let me know at your earliest convenience. Thank you for your 
cooperation.


Womble Bond Dickinson (US) LLP is a member of Womble Bond Dickinson (International) Limited, which consists of independent and autonomous law firms 
providing services in the US, the UK, and elsewhere around the world. Each Womble Bond Dickinson entity is a separate legal entity and is not responsible for the 
acts or omissions of, nor can bind or obligate, another Womble Bond Dickinson entity. Womble Bond Dickinson (International) Limited does not practice law. Please 
see www.womblebonddickinson.com/us/leqal-notice for further details.
WBD (US) 4858-6696-2867vl
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April 5, 2024 
Page 2


Sincere! S


Anthony H. Brett


cc: Micheala Mitchell, Chief, Certificate of Need 
VIA E-mail (micheala.mitchell@dhhs.nc.gov)


Enclosure


WBD (US) 4858-6696-2867vl
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Organization Chart - Iredell Surgical Associates, L.L.P. 
(Prior to Transaction Effective Date)


The Charlotte- 
Mecklenburg 


Hospital Authority


Carolinas Health 
Network, Inc.


Carolinas Physicians 
Network, Inc. 


(Managing Partner, 
64.6% Owner)


Iredell Memorial 
Hospital, 


Incorporated 
(Partner, 35.4% 


Owner)


Iredell Surgical Associates, L.L.P. d/b/a Iredell Surgical Center
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Organization Chart - Iredell Surgical Associates, L.L.P. 
(As of Transaction Effective Date)


Iredell Memorial 
Hospital, 


Incorporated


Iredell Physician 
Network, LLC 


(Managing Partner, 
99% Owner)


Iredell Memorial 
Hospital, 


Incorporated 
(Partner, 1% 


Owner)


Iredell Surgical Associates, L.L.P. d/b/a Iredell Surgical Center
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Some people who received this message don't often get email from anthony.brett@wbd-us.com. Learn why this is
important


From: Mitchell, Micheala L
To: Stancil, Tiffany C
Subject: FW: [External] Please see the attachment.
Date: Friday, April 5, 2024 3:28:03 PM
Attachments: image328523.png


image909419.png
image368602.png
image245990.png
WBD-Scan - 2024-04-05 15.20.33.pdf


Hi Tiffany,
 
Would you mind logging this no review and assigning to Cindy?
 
Thanks
 
Micheala Mitchell, JD
NC Department of Health and Human Services
Division of Health Service Regulation
Section Chief, Healthcare Planning and CON Section
809 Ruggles Drive, Edgerton Building
2704 Mail Service Center
Raleigh, NC 27699-2704
Office: 919 855 3879
Micheala.Mitchell@dhhs.nc.gov
 
Don’t wait to vaccinate. Find a COVID-19 vaccine location near you at MySpot.nc.gov.
Twitter | Facebook | Instagram | YouTube | LinkedIn
 


Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to third parties
by an authorized State official. Unauthorized disclosure of juvenile, health, legally priveleged, or otherwise confidential information,
including confidential information relating to an ongoing State procurement effort is prohibited by law. If you have received this e-mail in
error, please notify the sender immediately and delete all records of this email.


 
From: Brett, Anthony <Anthony.Brett@wbd-us.com> 
Sent: Friday, April 5, 2024 3:23 PM
To: Mitchell, Micheala L <Micheala.Mitchell@dhhs.nc.gov>; Bradford, Cynthia L
<cynthia.bradford@dhhs.nc.gov>
Subject: [External] Please see the attachment.
 


CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the
Report Message button located on your Outlook menu bar on the Home tab.


 
 


Anthony Brett
Partner
Womble Bond Dickinson (US) LLP
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womblebonddickinson.com



Womble Bond Dickinson (US) LLP



WOMBLE 
BOND 
DICKINSON



April 5, 2024



Cynthia Bradford, Project Analyst
Healthcare Planning and Certificate of Need
Division of Health Service Regulation
North Carolina Department of Health and Human Services
809 Ruggles Drive
Raleigh, NC 27603
cynthia.bradford@dhhs.nc.gov



One West Fourth Street
Winston-Salem, NC 27101



t: 336.721.3600
f: 336.721.3660



VIA E-mail Only



Re: Notice of Change of Indirect Ownership Interests 
Request for Determination in the Alternative 
Iredell Surgical Center, FID #: 923285, Iredell County



Anthony H. Brett
Partner
Direct Dial: 336-721-3620
Direct Fax: 336-733-8331
E-mail: Anthonv.Brett@wbd-us.com



Dear Ms. Bradford:



Iredell Surgical Center (the “Facility”) is wholly-owned by Iredell Surgical Associates, L.L.P., a 
North Carolina limited liability partnership (the “Partnership”). The Partnership’s two partners are 
Carolinas Physicians Network, Inc. (“Carolinas”), which owns 64.6% of the ownership interests and 
Iredell Memorial Hospital, Incorporated (“Hospital”), which owns 35.4% of the ownership interests.



There will be a transaction (the “Transaction”) by which the ownership interests of the Partnership 
will change the majority ownership and control of the Partnership; however, it will not change the 
Partnership’s ownership of the Facility. Such a change is often referred to as an indirect or “upstream” 
change in ownership.



The change that will occur (the “Transaction”) is that Carolinas will sell all of its ownership 
interests to Iredell Physician Network, LLC (“Network”), which is a single-member limited liability 
company in which the Hospital is the sole member, and Hospital will transfer all but 1% of its ownership 
interests in the Partnership to Network. As a result, the new ownership of the Partnership, which will 
have two partners, will be 99% ownership by Network and 1% ownership by Hospital. The enclosure 
shows the Partnership’s pre- and post-Transaction ownership (and the ultimate ownership of Carolinas 
and Network).



As the ownership of the Facility by the Partnership will not change, the transaction described 
above is not subject to certificate of need (“CON”) review pursuant to N.C. Gen. Stat. § 131E-176(16) 
because the Transaction will not result in a new institutional health service or, in the alternative, the 
Transaction is exempt from CON review by provision of this advance written notice pursuant to N.C. Gen. 
Stat. § 131 E-184(a)(8). It is requested that the CON Section provide confirmation with respect to this 
request based upon whichever of the grounds stated it deems to be appropriate.



If there are any questions, please let me know at your earliest convenience. Thank you for your 
cooperation.



Womble Bond Dickinson (US) LLP is a member of Womble Bond Dickinson (International) Limited, which consists of independent and autonomous law firms 
providing services in the US, the UK, and elsewhere around the world. Each Womble Bond Dickinson entity is a separate legal entity and is not responsible for the 
acts or omissions of, nor can bind or obligate, another Womble Bond Dickinson entity. Womble Bond Dickinson (International) Limited does not practice law. Please 
see www.womblebonddickinson.com/us/leqal-notice for further details.
WBD (US) 4858-6696-2867vl
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Sincere! S



Anthony H. Brett



cc: Micheala Mitchell, Chief, Certificate of Need 
VIA E-mail (micheala.mitchell@dhhs.nc.gov)



Enclosure
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Organization Chart - Iredell Surgical Associates, L.L.P. 
(Prior to Transaction Effective Date)



The Charlotte- 
Mecklenburg 



Hospital Authority



Carolinas Health 
Network, Inc.



Carolinas Physicians 
Network, Inc. 



(Managing Partner, 
64.6% Owner)



Iredell Memorial 
Hospital, 



Incorporated 
(Partner, 35.4% 



Owner)



Iredell Surgical Associates, L.L.P. d/b/a Iredell Surgical Center











Organization Chart - Iredell Surgical Associates, L.L.P. 
(As of Transaction Effective Date)



Iredell Memorial 
Hospital, 



Incorporated



Iredell Physician 
Network, LLC 



(Managing Partner, 
99% Owner)



Iredell Memorial 
Hospital, 



Incorporated 
(Partner, 1% 



Owner)



Iredell Surgical Associates, L.L.P. d/b/a Iredell Surgical Center












d: 336-721-3620
e: Anthony.Brett@wbd-us.com


One West Fourth Street
Winston‑Salem, NC 27101


womblebonddickinson.com


Signature for Brett, Anthony






This email is sent for and on behalf of Womble Bond Dickinson (US) LLP. Womble Bond Dickinson (US) LLP is a member of Womble Bond
Dickinson (International) Limited, which consists of independent and autonomous law firms providing services in the US, the UK, and
elsewhere around the world. Each Womble Bond Dickinson entity is a separate legal entity and is not responsible for the acts or
omissions of, nor can bind or obligate, another Womble Bond Dickinson entity. Womble Bond Dickinson (International) Limited does not
practice law. Please see www.womblebonddickinson.com/us/legal-notice for further details.
Disclaimer for Brett, Anthony
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NC DEPARTMENT OF 
HEALTH AND 
HUMAN SERVICES  


 
JOSH STEIN  •  Governor 


DEVDUTTA SANGVAI  •  Secretary 


MARK PAYNE  •  Director, Division of Health Service Regulation 


 


NC DEPARTMENT OF HEALTH AND HUMAN SERVICES • DIVISION OF HEALTH SERVICE REGULATION 


HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION 


LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603 
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704 


https://info.ncdhhs.gov/dhsr/ • TEL: 919-855-3873  


AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 


VIA EMAIL ONLY 
CORRECTED 


 
March 25, 2025 
 
Denise Gunter 
denise.gunter@nelsonmullins.com 
 
No Review 
Record #:   4730 
Date of Request:  February 25, 2025 
Business Name:  OrthoCarolina, P.A. 
Business #:  1362 
Project Description:  Acquisition of membership interests in Newco, LLC, a wholly owned subsidiary 


of OrthoCarolina, P.A., by Novant Health Enterprises Imaging, LLC and Novant 
Health, Inc. 


County:   Mecklenburg 
 
Dear Denise Gunther: 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation 
(Agency) received your correspondence regarding the project described above. Based on the 
representation in your request and the CON law in effect on the date of this response to your request, 
the project as described is not governed by, and therefore, does not currently require a certificate of need. 
If the CON law is subsequently amended such that the above referenced proposal would require a 
certificate of need, this determination does not authorize you to proceed to develop the above referenced 
proposal when the new law becomes effective.   
 
This determination is binding only for the facts represented in your correspondence.  If changes are made 
in the project or in the facts provided in the correspondence referenced above, a new determination as to 
whether a certificate of need is required would need to be made by this office. As a reminder, it is 
unlawful to offer or develop a new institutional health service without first obtaining a certificate of 
need.  The Department reserves the right to impose sanctions, including civil penalties and the 
revocation of a license, upon any entity that offers or develops a new institutional health service 
without first obtaining a certificate of need. 
 
Please do not hesitate to contact this office if you have any questions.   
 
Sincerely, 


 


 
Chalice L. Moore, Project Analyst 


 
Micheala Mitchell, Chief   
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D e n i s e  M .  G u n t e r  
A t t o r n e y  
T :  ( 3 3 6 )  7 7 4 - 3 3 2 2   
denise.gunter@nelsonmullins.com 


 
February 25, 2025 


 
Via E-mail Only 


Micheala Mitchell, Chief 
Healthcare Planning and Certificate of Need Section 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
micheala.mitchell@dhhs.nc.gov 
cc:  tiffany.stancil@dhhs.nc.gov 
 
RE: Acquisition of Membership Interests and A Mobile Diagnostic Program 
  
Dear Ms. Mitchell: 
 


On behalf of Foundation Health Systems, LLC (a Novant Health affiliate) and 
Novant Health, Inc. (collectively, “Novant Health”), I am writing to provide the Agency with 
prior written notice of the following transaction (the “Transaction”).  The Transaction has 
two components: 1) the acquisition of membership interests in a limited liability company; 
and 2) the acquisition of a mobile diagnostic program, which is considered a “diagnostic 
center” pursuant to N.C. Gen. Stat. § 131E-176(7a).  Accordingly, with respect to the 
acquisition of membership interests, this letter seeks a determination that the CON Law, 
N.C. Gen. Stat. § 131E-175 et seq., does not apply.  With respect to the mobile diagnostic 
program, this letter seeks an exemption from the CON Law pursuant to N.C. Gen. Stat. § 
131E-184(a)(8).   


 
Facts 
 
OrthoCarolina, PA (“OrthoCarolina”) is a physician-owned and physician-led 


independent orthopedic practice.  OrthoCarolina operates 17 imaging facilities across 11 
different counties with both fixed and mobile MRI units. In order to focus its growth efforts 
on its core service lines, OrthoCarolina has made the strategic decision to divest its 
diagnostic imaging business (the “Business”) to Novant Health.  As shown in the table 
below, the Business consists of two fixed MRI scanners and two mobile MRI scanners.  
Pursuant to services agreements, OrthoCarolina also receives mobile MRI service from 
Alliance HealthCare Services, Inc. (“Alliance”), using four Alliance mobile scanners. This 
Transaction does not involve the acquisition of any mobile MRI scanners owned by 
Alliance.  Rather, OrthoCarolina intends to assign its rights under its Alliance services 
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Micheala Mitchell  
February 25, 2025 
Page 2 


4917-4134-3774 v.2 


agreements to Novant Health.  For the sake of completeness, the Alliance mobile MRI 
scanners are also listed in the table below.1 


 
MRI Scanner Type Location  Owner Status 


Project I.D. No. 
J-06698-02; 
Serial No. 
R6645 


Fixed; GE Signa 
HDX 1.5T 


OrthoCarolina 
Spine Center, 
2001 
Randolph 
Rd., 
Charlotte, 
North 
Carolina 
28207 


OrthoCarolina In 
operation 


Project I.D. No. 
F-10287-14; 
Serial No. 
HM1228 


Fixed; GE Optima 
MR450W 


OrthoCarolina 
Ballantyne, 
15825 
Ballantyne 
Medical Pl., 
#100 
Charlotte, NC 
28277 


OrthoCarolina In 
operation 


Project I.D. No. 
F-7987-07; 
Serial No.  
RD 1384 


Mobile; GE Signa 
Voyager 1.5T 


OC Spine 
Center, 2001 
Randolph 
Rd., 
Charlotte, NC 
28207; 
10315 
Hamptons 
Park Dr., 
Huntersville, 
NC 28078; 
710 Park 
Center Dr., 
Matthews, 
NC 28105 


OrthoCarolina In 
operation 


Project I.D. No. 
G-7723-06 


Mobile; GE HDxt 
1.5T 


170 Kimel 
Park Dr, 
Winston-
Salem, NC 
27103; 


Alliance 
(Service 
Agreement) 


In 
operation 


 
1 As the Agency is aware, Alliance was acquired by Akumin® on September 1, 2021.  
For ease of reference, this letter uses the name Alliance.   
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MRI Scanner Type Location  Owner Status 


(Alliance 483)2; 
Serial No. 
R3177 


3311 Jessie 
Village Dr., 
Clemmons, 
NC 27012; 
45 Pineview 
Dr., Suite 
220, 
Kernersville, 
NC 27284 


Legacy (Alliance 
273): Serial No. 
R2443 


Mobile; GE 
EchoSpeed HDxt 
1.5T 


354 
Copperfield 
Blvd NE, 
Concord, NC 
28025;  
124 Welton 
Way, 
Mooresville, 
NC 28117; 
870 Summit 
Crossing Pl., 
Gastonia, NC 
28054;  
540 Mount 
Holly Medical 
Pkwy, 
Belmont, NC 
28012 


Alliance 
(Service 
Agreement) 


In 
operation 


Legacy (Alliance 
457); Serial No. 
R6033 


Mobile; GE Signa 
HDX 1.5T 


OC Spine 
Center, 2001 
Randolph 
Rd., 
Charlotte, NC 
28207;  
101 Delta 
Park Dr., 
Shelby, NC 
28150;  


Alliance 
(Service 
Agreement) 


In 
operation 


 
2 OrthoCarolina fulfilled this CON via a contract with Alliance instead of acquiring an 
MRI unit directly.  Novant Health is acquiring OrthoCarolina’s rights in this CON as part 
of the Transaction. In the future, Novant Health may decide to fulfill this CON in a 
different way that does not involve a contract with Alliance.  Novant Health will advise 
the Agency should it decide to change the current arrangement. 
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MRI Scanner Type Location  Owner Status 


9848 N. 
Tryon St., 
Charlotte, NC 
28262;  
1604 Medical 
Dr., 
Laurinburg, 
NC 28352 


Legacy (Alliance 
461); Serial No. 
R6498 


Mobile; GE Signa 
Excite HDX 1.5T 


214 18th 
Street SE, 
Hickory, NC 
28602;  
703 Comfort 
Ln., Monroe, 
NC 28112 


Alliance 
(Service 
Agreement) 


In 
operation 


 
The Transaction 
 
With respect to the fixed scanners, OrthoCarolina plans to form a new, wholly 


owned subsidiary (“Newco, LLC”) and will drop the two fixed MRI scanners (and the 
related equipment necessary for the operation thereof) into Newco, LLC.  Novant Health 
will then acquire 100% of the membership interests in Newco, LLC.  The fixed scanners 
will continue to be used at their current locations.   


 
With respect to the mobile diagnostic program, Novant Health intends to acquire 


the entirety of OrthoCarolina’s mobile diagnostic program, including the equipment and 
all rights related thereto.  This includes OrthoCarolina’s right, title, and interest in two 
existing mobile MRI scanners, trailers, and related equipment. There are no plans at this 
time to change host site locations for the OrthoCarolina-owned mobile MRI scanner or 
the Alliance-owned mobile MRI scanners.   


 
For a period up to one year after closing, Novant Health and OrthoCarolina will 


operate under a Resource Services Agreement (“RSA”). Pursuant to the RSA, 
OrthoCarolina will continue to be the MRI service provider and bill patients and payors for 
MRI services under OrthoCarolina’s name and billing number. When the RSA expires, 
Novant Health will become the billing provider and will sublease space from 
OrthoCarolina in the locations where the fixed scanners are currently located, as well as 
the pads upon which the mobile MRI trailers are parked.  There are no plans at this time 
to move the fixed MRI scanners to new locations or to change the host site locations for 
the mobile MRI scanners.   
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The number of existing fixed and mobile MRI scanners in North Carolina will not 
change as a result of the Transaction. (The Transaction does not involve any approved 
but not yet operational MRI scanners.)  The existing MRI scanners described in this letter 
will continue to be operated just as they have always been operated.  Other than as 
described herein, the Transaction does not contemplate acquiring any equipment that is 
regulated by the CON Law, incurring any capital costs that are regulated by the CON Law 
or otherwise developing any “new institutional health services” that are regulated by the 
CON Law.   


 
Analysis with respect to Membership Interests 
 
With respect to the fixed scanners, the Transaction involves the acquisition of 


membership interests, not the acquisition of MRI scanners. The Agency has repeatedly 
recognized that acquisitions of membership interests are not regulated by the CON Law.  
For example, in 2015, the Agency concluded that Vidant’s acquisition of 100% of the 
membership interests in Newco Cancer Services, LLC (“Newco”), a 50/50 joint venture 
(“JV”) between Vidant and ECU Brody School of Medicine that owned and operated two 
linear accelerators and CT simulators, did not require a CON.   See Exhibit A. After 
Vidant became the sole owner of Newco, Vidant and North Carolina Radiation Therapy, 
another company that owned linear accelerators in Pitt County, contributed their 
respective linear accelerators to a new JV limited liability company, Vidant Radiation 
Oncology.  Again, the Agency determined that no CON was required as only membership 
interests in an LLC were being acquired.  Id.   


 
The Agency has also issued  declaratory rulings establishing that acquisitions of 


membership interests in LLCs are not regulated by the CON Law.  See, e.g., Exhibit A, 
including pp. 3-4 and attachments therein.  The same reasoning applies here.  There is 
nothing in the CON Law that regulates acquisitions of membership interests in limited 
liability companies.  See N.C. Gen. Stat. § 131E-176(16)a.-v.(definition of new 
institutional health services); In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 
(2003)(according to the doctrine of expressio unius est exclusio alterius, the expression 
of one thing means the exclusion of others; thus, “when a statute lists the situations to 
which it applies, it implies the exclusion of situations not contained on the list.”).   


 
In 2011, the Agency issued a declaratory ruling to Radiation Oncology Centers of 


the Carolinas, Inc. (“ROCC”) as to ROCC’s proposal to transfer its interest in two oncology 
treatment centers which operated linear accelerators and CT simulators to two wholly 
owned subsidiaries of ROCC. See Exhibit B.  Similar to Exhibit A and the declaratory 
rulings cited therein, the Agency determined no CON review was required for the ROCC 
transaction.  


 
More recently, in yet another transaction analogous to the ROCC transaction, , 


Novant Health, Inc. and Novant Health New Hanover Regional Medical Center, LLC 
(“Novant”) proposed the acquisition of membership interests in South Atlantic Radiation 
Oncology, LLC (“SARO”).  Coastal Carolina Radiation Oncology, PA (“CCRO”) dropped 
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its linear accelerators into HoldCo, LLC, a wholly owned subsidiary of CCRO.  SARO then 
acquired the membership interests in HoldCo, LLC and Novant acquired the remaining 
50% interest in SARO from the CCRO shareholders.  At the conclusion of the transaction, 
just as in the proposed Transaction, Novant owned 100% of the membership interests in 
SARO and the Agency determined that the CON Law did not regulate the transaction.  
See Exhibit C.   


 
Analysis with respect to Mobile Diagnostic Program 


With respect to the mobile diagnostic program, the CON Law expressly exempts 
from CON review the acquisition of an existing “health service facility, including equipment 
owned by the health service facility at the time of acquisition,” upon prior written notice to 
the Agency.  N.C. Gen. Stat. § 131E-184(a)(8).  The term “health service facility” is 
defined to include a “diagnostic center.”  Id. § 131E-176(9b).  In turn, a “diagnostic center” 
is defined to include a “mobile diagnostic program.”  Id. § 131E-176(7a).  Hence, the 
acquisition of an existing mobile diagnostic program, including the equipment it owns 
upon the acquisition, is exempt from CON review as the acquisition of an existing health 
service facility. 
 
 The OrthoCarolina mobile MRI scanners, together with the equipment and services 
these two scanners provide to multiple sites, constitute a “mobile diagnostic program.”  
Consequently, the mobile diagnostic program is a “diagnostic center” and, hence, an 
existing “health service facility.”  For these reasons, Novant Health’s proposed acquisition 
of OrthoCarolina’s mobile diagnostic program, including the two mobile MRI scanners, 
trailers, and associated equipment owned by OrthoCarolina at the time of acquisition, is 
exempt from CON review.   
 
 Prior decisions by the Agency confirm this conclusion.  On November 15, 2017, 
the Agency determined that an almost identical acquisition by Rex Hospital, Inc. was 
exempt from CON review.  See Exhibit D.  FirstHealth of the Carolinas, Inc. 
(“FirstHealth”) owned a mobile cardiac catheterization unit that was grandfathered 
because the unit was originally acquired and placed into service before March 18, 1993 
(the “Mobile Cath Unit”).  The Agency determined that the grandfathered Mobile Cath Unit 
constituted a grandfathered mobile diagnostic program, which in turn constituted a 
grandfathered diagnostic center.  Consequently, the Agency determined that Rex 
Hospital could acquire this grandfathered health care facility, including the Mobile Cath 
Unit, from FirstHealth, without first obtaining a CON.  More recently, , the Agency 
determined that Novant Health-Norfolk, LLC’s acquisitions of two grandfathered mobile 
diagnostic programs from Kings Medical Company were also exempt from CON review. 
See  Exhibit E.3 


 
3 While not considered by the Agency in its prior determinations, Novant Health notes that 
OrthoCarolina’s mobile diagnostic program meets the CON Law definition of a diagnostic 
center in that the medical diagnostic equipment utilized by the program, which costs ten 
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 Conclusion 
 
 For the foregoing reasons, we respectfully request the Agency’s written 
determination that the Transaction described in this letter does not require a CON.  If you 
have any questions or need further information, please let me know.  Thank you for your 
time and consideration.    
 
     Sincerely, 


      
     Denise M. Gunter 
 
Enclosures 
 


 
thousand dollars ($10,000) or more, has a value in excess of three million dollars 
($3,000,000).   
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES 
DIVISION OF HEALTH SERVICE REGULATION 


RALEIGH, NORTH CAROLINA 
 
IN RE:  REQUEST FOR DECLARATORY ) 
RULING BY RADIATION ONCOLOGY  ) DECLARATORY RULING 
CENTERS OF THE CAROLINAS, INC.  )  
  
    
 I, Drexdal Pratt, as Director of the Division of Health Service Regulation, North Carolina 


Department of Health and Human Services (“Department” or “Agency”), do hereby issue this 


Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A 


.0103 under the authority granted me by the Secretary of the Department of Health and Human 


Services. 


 Radiation Oncology Centers of the Carolinas, Inc. (“ROCC”) has requested a declaratory 


ruling to confirm that the transfer of two CON-approved radiation oncology facilities to two 


wholly owned subsidiaries (the “Proposed Transaction”) will not constitute a new institutional 


health service or require a CON.  This ruling will be binding upon the Department and the 


entities requesting it, as long as the material facts stated herein are accurate.  This ruling pertains 


only to the matters referenced herein.  Except as provided by N.C.G.S. § 150B-4, the Department 


expressly reserves the right to make a prospective change in the interpretation of the statutes and 


regulations at issue in this Declaratory Ruling.  S. Todd Hemphill of Bode, Call & Stroupe, 


L.L.P. has requested this ruling on ROCC’s behalf and have provided the material facts upon 


which this ruling is based. 


STATEMENT OF THE FACTS 


 ROCC directly owns and operates two CON-approved radiation oncology facilities.  


University Radiation Oncology Center (“UROC”), located at 8310 University Executive Park, 


Suite 500, Charlotte, NC  28262, was acquired by ROCC in 1997 pursuant to an exemption.  
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Matthews Radiation Oncology Center (“MROC”), located at 1400 Matthews Township Parkway, 


Matthews, NC  28105, is a “grandfathered” facility, because it became operational in 1990, prior 


to the application of the CON law to oncology treatment centers or major medical equipment. 


 The radiation oncology equipment located at UROC includes a Varian 2100C linear 


accelerator and a GE Highspeed Advantage CT simulator.  The radiation oncology equipment 


located at MROC includes a Varian 21Ex-d linear accelerator and a GE Brightspeed CT 


simulator.  Acquisition of the linear accelerator and CT simulator equipment at each facility has 


been previously approved by the agency. 


 ROCC would like to transfer its interest in UROC and MROC to two wholly owned 


subsidiaries of ROCC.   


ANALYSIS 


 The CON law provides that no person shall offer or develop a “new institutional health 


service” without first obtaining a CON.  N.C. Gen. Stat. § 131E-178.  The list of new 


institutional health services includes “the acquisition by purchase, donation, lease, transfer or 


comparable arrangement” of a linear accelerator or simulator “by or on behalf of any person,” 


N.C. Gen. Stat. § 131E-176(16)(f1)5a, 9, and “the obligation by any person of a capital 


expenditure exceeding two million dollars ($2,000,000) to develop or expand a health service or 


a health service facility, or which relates to the provision of a health service,” N.C. Gen. Stat. § 


131E-176(16)(b).   


Prior declaratory rulings show that the Department has already determined that these 


definitions do not require an entity to obtain a CON to acquire membership interests in an 


existing legal entity like ROCC which owns and operates a linear accelerator or simulator.  The 


declaratory ruling requested by Petitioner is consistent with the Department’s prior rulings that 
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have interpreted the applicability of the CON Law to the purchase of ownership interests in 


health care organizations, for the following reasons: 


The entity that owns the linear accelerator and simulator will not change, and the same 


equipment will be used to provide the same radiation oncology services, in the same location.  


The LLC will continue to own the linear accelerator, the simulator, and all the oncology 


treatment center assets that were authorized under the CON and have been used to furnish 


oncology treatments to patients.   


 The Proposed Transaction does not involve the offering or expansion of any new facility, 


service or equipment, and the state’s inventory of linear accelerators and simulators will not 


change.  No new, or additional equipment will be acquired or placed in operation in the State. 


CONCLUSION 


 For the foregoing reasons, assuming the statements of fact in the request to be true, I 


conclude that the Petitioner does not require a certificate of need in order to proceed with the 


Proposed Transaction.  


 This the ______ day of August, 2011. 


 
 


___________________________________ 
Drexdal Pratt, Director 
Division of Health Service Regulation 
N.C. Department of Health and Human Services 
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CERTIFICATE OF SERVICE 
 
 I certify that a copy of the foregoing Declaratory Ruling has been served upon the 
nonagency party by certified mail, return receipt requested, by depositing the copy in an official 
depository of the United States Postal Service in first-class, postage pre-paid envelope addressed 
as follows: 
 
 


CERTIFIED MAIL 
 
     Bode, Call & Stroupe, L.L.P. 
     S. Todd Hemphill 
     P.O. Box 6338 
     Raleigh, NC  27628-6338 
      
 
 
 This the _______ day of August, 2011. 
 
 
 


__________________________________ 
Jeff Horton 
Chief Operating Officer 
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NC DEPARTMENT OF 
HEALTH AND 
HUMAN SERVICES  


 
ROY COOPER  •  Governor 
KODY H. KINSLEY  •  Secretary 


MARK PAYNE  •  Director, Division of Health Service Regulation 


 


NC DEPARTMENT OF HEALTH AND HUMAN SERVICES • DIVISION OF HEALTH SERVICE REGULATION 


HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION 


LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603 
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704 


https://info.ncdhhs.gov/dhsr/ • TEL: 919-855-3873  


AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 


VIA EMAIL ONLY 
October 15, 2024 
 
Denise M. Gunter 
denise.gunter@nelsonmullins.com 
 
No Review 
Record #: 4609  
Date of Request: September 24, 2024  
Business Name: Novant Health, Inc. 
Business #: 1341 
Project Description: Acquisition by Novant Health, Inc. of membership interests in South Atlantic 


Radiation Oncology, LLC (SARO) from Coastal Carolina Radiation Oncology, PA 
(CCRO)  


County: New Hanover 
 
Dear Ms. Gunter: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation (Agency) 
received your correspondence regarding the project described above. Based on the representation in your 
request and the CON law in effect on the date of this response to your request, the project as described is 
not governed by, and therefore, does not currently require a certificate of need. If the CON law is subsequently 
amended such that the above referenced proposal would require a certificate of need, this determination does 
not authorize you to proceed to develop the above referenced proposal when the new law becomes effective.   
 
This determination is binding only for the facts represented in your correspondence.  If changes are made in 
the project or in the facts provided in the correspondence referenced above, a new determination as to whether 
a certificate of need is required would need to be made by this office. As a reminder, it is unlawful to offer 
or develop a new institutional health service without first obtaining a certificate of need.  The 
Department reserves the right to impose sanctions, including civil penalties and the revocation of a 
license, upon any entity that offers or develops a new institutional health service without first obtaining 
a certificate of need. 
 
Please do not hesitate to contact this office if you have any questions.   
 
Sincerely, 


 
Ena Lightbourne 
Project Analyst 
 


 
 
Micheala Mitchell 
Chief 
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D e n i s e  M .  G u n t e r  
A t t o r n e y  
T :  ( 3 3 6 )  7 7 4 - 3 3 2 2   
denise.gunter@nelsonmullins.com 


September 24, 2024 


Via E-mail 


Micheala Mitchell, Chief 
Healthcare Planning and Certificate of Need Section 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
809 Ruggles Drive 
Raleigh, North Carolina 27699 


RE: No Review Novant Health New Hanover Regional Medical Center, LLC 
 Linear Accelerator Service Area 19 (New Hanover, Brunswick, Pender, and 


Columbus Counties) 
  
Dear Ms. Mitchell: 
 


On behalf of Novant Health, Inc. and Novant Health New Hanover Regional 
Medical Center, LLC (“NHNHRMC” and collectively, “Novant”), I am writing to request that 
the Agency issue a written determination that the CON Law, N.C. Gen. Stat. § 131E-175 
et seq., does not apply to the following transaction (the “Transaction”). 


 
Facts: 
 
As shown in the table below, there are four linear accelerators currently operating 


in Service Area 19.  A fifth linear accelerator is scheduled to open in 2025.  
 


Linear Accelerator  Location  Owner Status 


1 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 


Coastal Carolina 
Radiation Oncology, 
PA (“CCRO”) 


In operation 
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Linear Accelerator  Location  Owner Status 


2 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 


CCRO In operation 


3 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 


NHNHRMC In operation 


4 
Novant Health 
Cancer Institute 
Radiation Oncology 
– Supply 
545 Ocean Hwy W, 
Supply, NC 28462 


South Atlantic 
Radiation Oncology, 
LLC (“SARO”) 


In operation 


5 
NHNHRMC Scotts 
Hill, 151 Scotts Hill 
Medical Dr, 
Wilmington, NC 
28411 


SARO (Novant 
Health and 
NHNHRMC are the 
two other parties 
listed on the CON)  


In development; 
CON issued in 
Project I.D. No. 
O-12110-21 


 
CCRO is a radiation oncology practice that provides professional and clinical 


services. Certain physician shareholders of CCRO and NHNHRMC jointly formed SARO; 
currently, NHNHRMC owns 50% of SARO, and the four current physician shareholders 
of CCRO (the “CCRO Shareholders”) collectively own the remaining 50% of SARO. For 
many years, CCRO and NHNHRMC have worked collaboratively under a Resource 
Services Agreement to provide outstanding radiation oncology care to patients in Service 
Area 19 and adjacent areas. To further enhance quality and access to radiation oncology 
services in Service Area 19 and adjacent areas, Novant and CCRO have been discussing 
the Transaction, as described below. 


 
The Transaction: 
 
CCRO plans to form a new, wholly owned subsidiary (“HoldCo, LLC”) and will drop 


the two linear accelerators (and the related equipment necessary for the operation 
thereof) CCRO owns into HoldCo, LLC.  SARO will then acquire the membership interests 
in HoldCo, and Novant will then acquire the remaining 50% interest in SARO from the 
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CCRO Shareholders. At the conclusion of the Transaction, Novant will own 100% of the 
membership interests in SARO. To effectuate the Transaction, CCRO and Novant will 
enter into various agreements, including real estate leases, a Professional Services 
Agreement pursuant to which CCRO will be the exclusive provider of professional 
radiation oncology services in the area, and a Radiation Oncology Co-Management 
Agreement for CCRO to provide non-billable management services and advisory services 
for the radiation oncology service line of NHNHRMC.   


 
The Transaction does not contemplate acquiring any equipment that is regulated 


by the CON Law, incurring any capital costs that are regulated by the CON Law or 
otherwise developing any “new institutional health services” that are regulated by the 
CON Law.  The number of existing and approved linear accelerators and their locations 
in Service Area 19 will not change as a result of the Transaction. The linear accelerators 
will continue to be operated just as they have always been operated.  


 
Analysis: 
 
The Transaction involves the acquisition of membership interests, not the 


acquisition of linear accelerators. The Agency has repeatedly recognized that the 
acquisition of membership interests is not regulated by the CON Law.  For example, in 
2015, the Agency concluded that Vidant’s acquisition of 100% of the membership 
interests in Newco Cancer Services, LLC (“Newco”), a 50/50 JV between Vidant and ECU 
Brody School of Medicine that owned and operated two linear accelerators and CT 
simulators did not require a CON.   See Exhibit A. The same is true here as Novant, the 
50% owner of SARO, will become the 100% owner of SARO. Exhibit A also describes 
that after Vidant became the sole owner of Newco, Vidant and North Carolina Radiation 
Therapy, another company that owned linear accelerators in Pitt County, planned to 
contribute their respective linear accelerators to a new joint venture limited liability 
company, Vidant Radiation Oncology (“VRO”).  Again, the Agency determined that no 
CON was required as the only thing being acquired was membership interests in an LLC.   


 
Exhibit A also cites and attaches numerous declaratory rulings establishing that 


the acquisition of membership interests in an LLC is not regulated by the CON Law.  See 
Exhibit A, pp. 3-4 and attachments therein.  The same reasoning applies here.  There is 
nothing in the CON Law that regulates the acquisition of membership interests in limited 
liability companies.  See N.C. Gen. Stat. § 131E-176(16)a.-v.(definition of new 
institutional health services); In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 
(2003)(according to the doctrine of expressio unius est exclusio alterius, the expression 
of one thing means the exclusion of others; thus, “when a statute lists the situations to 
which it applies, it implies the exclusion of situations not contained on the list.”).   


 
Exhibit B is a declaratory ruling issued in 2011 to Radiation Oncology Centers of 


the Carolinas, Inc. (“ROCC”), in which ROCC proposed to transfer its interest in two 
oncology treatment centers which operated linear accelerators and CT simulators to two 
wholly owned subsidiaries of ROCC. This is analogous to CCRO moving its linear 
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accelerators into HoldCo, LLC, a wholly owned subsidiary of CCRO.  Similar to Exhibit 
A and the declaratory rulings cited therein, the Agency determined no CON was required.  


 
We further note with respect to the approved but not yet operational linear 


accelerator at Scotts Hill,  Novant Health, Inc., SARO, and NHNHRMC were all applicants 
for that CON and the parties to which the CON was issued.  See Findings for Project I.D. 
No. O-12110-21; see also N.C. Gen. Stat. § 131E-181(a)(a CON is valid only for the 
defined scope, physical location, and person named in the application).  None of the 
persons named in the application for Project I.D. No. O-12110-21 will change as a result 
of the Transaction.  As described above, SARO remains intact as an LLC with a different 
membership composition.  Accordingly, we do not believe it is necessary to request a 
good cause transfer of that CON pursuant to N.C. Gen. Stat. § 131E-189(c).  If, however, 
the Agency believes otherwise, we respectfully request that the Agency find good cause 
on the grounds that the Transaction merely contemplates the reconfiguration of 
membership interests in a limited liability company.  


 For the foregoing reasons, we respectfully request the Agency’s written 
determination that the Transaction described in this letter does not require a CON.  If 
you have any questions or need further information, please let me know.  Thank you for 
your time and consideration.    
 


Sincerely, 


     
     Denise M. Gunter 
 
Enclosures 
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NC DEPARTMENT OF 
HEALTH AND 
HUMAN SERVICES 
 


 
ROY COOPER  •  Governor 
KODY H. KINSLEY  •  Secretary 


MARK PAYNE  •  Director, Division of Health Service Regulation 


 


NC DEPARTMENT OF HEALTH AND HUMAN SERVICES • DIVISION OF HEALTH SERVICE REGULATION 


HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION 


LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603 
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704 
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AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 


VIA EMAIL ONLY 
March 14, 2023 
 
Denise M. Gunter 
denise.gunter@nelsonmullins.com 
 
Exempt from Review – Acquisition of Facility 
Record #: 4154 
Date of Request: March 6, 2023 
Facility Name: Kings Medical Group 
Type of Facility: Diagnostic Center (grandfathered mobile MRI unit, serial #31472) 
Acquisition by: Novant Health-Norfolk, LLC 
Business #: 3863 
County: Mecklenburg 
 
Dear Ms. Gunter: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation 
(Agency) determined that the project described above is exempt from certificate of need (CON) review in 
accordance with G.S. 131E-184(a)(8). Therefore, the above referenced business may proceed to acquire 
the health service facility identified above without first obtaining a CON. The Agency’s determination is 
limited to the question of whether the above referenced business would have to obtain a CON if the 
current owners of the health service facility do in fact sell it to the business listed above. Note that 
pursuant to G.S. 131E-181(b): “A recipient of a certificate of need, or any person who may subsequently 
acquire, in any manner whatsoever permitted by law, the service for which that certificate of need was 
issued, is required to materially comply with the representations made in its application for that 
certificate of need.” 
 
It should be noted that this Agency's position is based solely on the facts represented by you and that any 
change in facts as represented would require further consideration by this Agency and a separate 
determination regarding whether a certificate of need would be required. If you have any questions 
concerning this matter, please feel free to contact this office. 
 
Sincerely, 


 
Julie M. Faenza 
Project Analyst 
 


 
Micheala Mitchell 
Chief 
 
cc: Acting Assistant Chief, Healthcare Planning 
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March 6, 2023 


VIA EMAIL ONLY 


Micheala Mitchell, Chief 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
Healthcare Planning and Certificate of Need Section 
809 Ruggles Drive 
Raleigh, North Carolina  27603 


RE: Acquisition of Existing Grandfathered Diagnostic Centers 


Dear Ms. Mitchell: 


On behalf of Novant Health-Norfolk, LLC1 (“Novant”),  I am writing to request the 
Agency’s written confirmation that the acquisition of the existing grandfathered diagnostic 
centers described in this letter is exempt from Certificate of Need review pursuant to N.C. 
Gen. Stat. § 131-184(a)(8).   
 
 I.  Details Related to the Diagnostic Centers 
 
 Novant intends to acquire two grandfathered diagnostic centers owned by Kings 
Medical Company (“Kings”).   These diagnostic centers are known as Kings I and Kings 
II.  Each of the diagnostic centers is a “mobile diagnostic program” that consists of a 
grandfathered mobile MRI scanner and related equipment, such as trailer, to pull the 
scanner.  Kings acquired the original mobile MRI scanners and placed them in operation 
in North Carolina prior to March 18, 1993, when North Carolina’s CON Law began 
specifically regulating MRI scanners and diagnostic centers.  See N.C. Gen. Stat. § 131E-
176(7a), (16)f1.7.  Subsequently, Kings replaced those scanners by acquiring new MRI 
scanners that qualified as “replacement equipment” exempt from CON review and as 
grandfathered MRI scanners.  For this reason, Kings mobile MRI scanners are currently 
identified as “legacy” (or grandfathered) scanners in Column C, Table 17E-1 of the 2023 
State Medical Facilities Plan (see, e.g., page 346).  The Agency’s letters approving the 
acquisition of the existing MRI scanners as replacement equipment for grandfathered MRI 


 
1 Novant Health, Inc. owns a controlling interest in Novant Health-Norfolk, LLC.     
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scanners are attached as Exhibit A and Exhibit B.  Kings I and Kings II have been in 
continuous use in North Carolina as grandfathered diagnostic centers with grandfathered 
MRI scanners since the original acquisitions and have been made available to various 
host sites in North Carolina via services agreements.  
 


As you may recall from prior correspondence, the MRI scanner used for Kings I 
was damaged beyond repair in a fire in late 2021, and the Agency authorized Kings to 
place into operation temporary replacement MRI scanners, pending approval and 
acquisition of a permanent replacement MRI scanner.  The correspondence concerning 
the temporary scanners is attached as Exhibit C.  In addition, as shown on page 1 of 
Exhibit C, on February 13, 2023, the Agency authorized Kings to acquire a permanent 
replacement MRI scanner for the scanner damaged by fire.  Kings expects the permanent 
replacement scanner will be delivered and placed into operation soon.2   
 
 II.  Overview of CON Law Applicable to the Acquisition 
 
 The CON Law expressly exempts from CON review the acquisition of an existing 
“health service facility, including equipment owned by the health service facility at the time 
of acquisition”, upon prior written notice to the Agency.  N.C. Gen. Stat. § 131E-184(a)(8).  
The term “health service facility” is defined to include a “diagnostic center.”  Id. § 131E-
176(9b).  In turn, a “diagnostic center” is defined to include a “mobile diagnostic program.”  
Id. § 131E-176(7a).  Hence, the acquisition of an existing mobile diagnostic program, 
including the equipment it owns upon the acquisition, is exempt from CON review as the 
acquisition of an existing health service facility. 
 
 Each of the Kings mobile MRI scanners, together with the services each scanner 
provides to its multiple sites, constitutes a “mobile diagnostic program.”  Consequently, 
each mobile diagnostic program is a “diagnostic center” and, hence, an existing “health 
service facility.”  For these reasons, Novant’s proposed acquisition of the two mobile 
diagnostic programs, including the mobile MRI scanners and trailers, is exempt from CON 
review.   
 
 Prior decisions by the Agency confirm this conclusion.  On November 15, 2017, 
the Agency determined that an almost identical acquisition by Rex Hospital, Inc. was 
exempt from CON review.  See Exhibit D.  The decision concerned a mobile cardiac 
catheterization unit that was grandfathered because the unit was originally acquired and 
placed into service before March 18, 1993 (the “Mobile Cath Unit”).  The Agency agreed 
with Rex Hospital and determined that the grandfathered Mobile Cath Unit constituted a 
grandfathered mobile diagnostic program, which in turn constituted a grandfathered 
diagnostic center.  Consequently, the Agency determined that Rex Hospital could acquire 


 
2 Kings Medical Company, the owner of Kings I and Kings II, is a wholly owned subsidiary of Kings 
Medical Group, Inc. (“KMG”).  Certain past correspondence to the Agency concerning Kings I and/or 
Kings II was submitted by KMG as the parent entity. 
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this grandfathered health care facility, including the Mobile Cath Unit, without first 
obtaining a CON.   
 
 This notice of exempt acquisition is intended to apply to the entirety of Kings I and 
Kings II, including their equipment, and all rights related thereto.  Consequently, the notice 
applies (without limitation) to King’s right, title, and interest in (a) the existing MRI 
scanners, trailers, and related equipment, (b) the temporary MRI scanner previously 
approved for use until the permanent replacement MRI scanner is approved and 
acquired, (c) the permanent replacement MRI scanner for the MRI scanner that was 
damaged by fire, and (d) the grandfathered status of Kings I and Kings II and the two MRI 
scanners.  It is Novant’s understanding that upon the Agency’s approval of this notice and 
the closing the acquisition by Novant, all such rights, title, and interest, including the 
grandfathered statuses, shall continue in effect and belong to Novant under the CON 
Law.        
 
 This transaction does not involve any other health services that are regulated by 
the CON Law. 


 As the parties would like to close this transaction shortly, we would appreciate your 
prompt response to this letter. 


 Thank you for your time and consideration.  Please do not hesitate to let me know 
if you have any questions or need additional information. 


Sincerely, 


 
Denise M. Gunter 


DMG:pfb 
Enclosures 
 
cc: Forrest Campbell, Esq. (with enclosures)(via email) 
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From: Denise Gunter
To: Stancil, Tiffany C; Waller, Martha K; Hale, Gloria; Mckillip, Mike; Jackson, Yolanda W; Moore, Chalice L
Subject: [External] No Review/Exemption for Novant Health (Health Service Areas II and III)
Date: Tuesday, February 25, 2025 10:10:18 AM
Attachments: Feb 25 2025 Exemption letter.pdf


Exhibit A.pdf
Exhibit B.pdf
Exhibit C.pdf
Exhibit D.pdf
Exhibit E.pdf


CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the
Report Message button located on your Outlook menu bar on the Home tab.


Good morning,
 
I hope everyone is doing well.  Attached for processing is a no review/exemption letter for
Novant Health.  This relates primarily to Mecklenburg and Forsyth Counties, so I am copying
the team that covers those areas.
 
Please confirm that you have received this.
 
Thanks.
 
 
 


 


DENISE M. GUNTER  PARTNER
denise.gunter@nelsonmull ins.com


She/Her/Hers
THE KNOLLWOOD | SUITE 530
380 KNOLLWOOD STREET |  WINSTON-SALEM, NC 27103
T 336.774.3322   F  336.774.3299  
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Confidentiality Notice
This message is intended exclusively for the individual or entity to which it is addressed. This
communication may contain information that is proprietary, privileged, confidential or
otherwise legally exempt from disclosure. If you are not the named addressee, you are not
authorized to read, print, retain, copy or disseminate this message or any part of it. If you have
received this message in error, please notify the sender immediately either by phone (800-237-
2000) or reply to this e-mail and delete all copies of this message.
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February 25, 2025 



 
Via E-mail Only 



Micheala Mitchell, Chief 
Healthcare Planning and Certificate of Need Section 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
micheala.mitchell@dhhs.nc.gov 
cc:  tiffany.stancil@dhhs.nc.gov 
 
RE: Acquisition of Membership Interests and A Mobile Diagnostic Program 
  
Dear Ms. Mitchell: 
 



On behalf of Foundation Health Systems, LLC (a Novant Health affiliate) and 
Novant Health, Inc. (collectively, “Novant Health”), I am writing to provide the Agency with 
prior written notice of the following transaction (the “Transaction”).  The Transaction has 
two components: 1) the acquisition of membership interests in a limited liability company; 
and 2) the acquisition of a mobile diagnostic program, which is considered a “diagnostic 
center” pursuant to N.C. Gen. Stat. § 131E-176(7a).  Accordingly, with respect to the 
acquisition of membership interests, this letter seeks a determination that the CON Law, 
N.C. Gen. Stat. § 131E-175 et seq., does not apply.  With respect to the mobile diagnostic 
program, this letter seeks an exemption from the CON Law pursuant to N.C. Gen. Stat. § 
131E-184(a)(8).   



 
Facts 
 
OrthoCarolina, PA (“OrthoCarolina”) is a physician-owned and physician-led 



independent orthopedic practice.  OrthoCarolina operates 17 imaging facilities across 11 
different counties with both fixed and mobile MRI units. In order to focus its growth efforts 
on its core service lines, OrthoCarolina has made the strategic decision to divest its 
diagnostic imaging business (the “Business”) to Novant Health.  As shown in the table 
below, the Business consists of two fixed MRI scanners and two mobile MRI scanners.  
Pursuant to services agreements, OrthoCarolina also receives mobile MRI service from 
Alliance HealthCare Services, Inc. (“Alliance”), using four Alliance mobile scanners. This 
Transaction does not involve the acquisition of any mobile MRI scanners owned by 
Alliance.  Rather, OrthoCarolina intends to assign its rights under its Alliance services 
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agreements to Novant Health.  For the sake of completeness, the Alliance mobile MRI 
scanners are also listed in the table below.1 



 
MRI Scanner Type Location  Owner Status 



Project I.D. No. 
J-06698-02; 
Serial No. 
R6645 



Fixed; GE Signa 
HDX 1.5T 



OrthoCarolina 
Spine Center, 
2001 
Randolph 
Rd., 
Charlotte, 
North 
Carolina 
28207 



OrthoCarolina In 
operation 



Project I.D. No. 
F-10287-14; 
Serial No. 
HM1228 



Fixed; GE Optima 
MR450W 



OrthoCarolina 
Ballantyne, 
15825 
Ballantyne 
Medical Pl., 
#100 
Charlotte, NC 
28277 



OrthoCarolina In 
operation 



Project I.D. No. 
F-7987-07; 
Serial No.  
RD 1384 



Mobile; GE Signa 
Voyager 1.5T 



OC Spine 
Center, 2001 
Randolph 
Rd., 
Charlotte, NC 
28207; 
10315 
Hamptons 
Park Dr., 
Huntersville, 
NC 28078; 
710 Park 
Center Dr., 
Matthews, 
NC 28105 



OrthoCarolina In 
operation 



Project I.D. No. 
G-7723-06 



Mobile; GE HDxt 
1.5T 



170 Kimel 
Park Dr, 
Winston-
Salem, NC 
27103; 



Alliance 
(Service 
Agreement) 



In 
operation 



 
1 As the Agency is aware, Alliance was acquired by Akumin® on September 1, 2021.  
For ease of reference, this letter uses the name Alliance.   
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MRI Scanner Type Location  Owner Status 



(Alliance 483)2; 
Serial No. 
R3177 



3311 Jessie 
Village Dr., 
Clemmons, 
NC 27012; 
45 Pineview 
Dr., Suite 
220, 
Kernersville, 
NC 27284 



Legacy (Alliance 
273): Serial No. 
R2443 



Mobile; GE 
EchoSpeed HDxt 
1.5T 



354 
Copperfield 
Blvd NE, 
Concord, NC 
28025;  
124 Welton 
Way, 
Mooresville, 
NC 28117; 
870 Summit 
Crossing Pl., 
Gastonia, NC 
28054;  
540 Mount 
Holly Medical 
Pkwy, 
Belmont, NC 
28012 



Alliance 
(Service 
Agreement) 



In 
operation 



Legacy (Alliance 
457); Serial No. 
R6033 



Mobile; GE Signa 
HDX 1.5T 



OC Spine 
Center, 2001 
Randolph 
Rd., 
Charlotte, NC 
28207;  
101 Delta 
Park Dr., 
Shelby, NC 
28150;  



Alliance 
(Service 
Agreement) 



In 
operation 



 
2 OrthoCarolina fulfilled this CON via a contract with Alliance instead of acquiring an 
MRI unit directly.  Novant Health is acquiring OrthoCarolina’s rights in this CON as part 
of the Transaction. In the future, Novant Health may decide to fulfill this CON in a 
different way that does not involve a contract with Alliance.  Novant Health will advise 
the Agency should it decide to change the current arrangement. 
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MRI Scanner Type Location  Owner Status 



9848 N. 
Tryon St., 
Charlotte, NC 
28262;  
1604 Medical 
Dr., 
Laurinburg, 
NC 28352 



Legacy (Alliance 
461); Serial No. 
R6498 



Mobile; GE Signa 
Excite HDX 1.5T 



214 18th 
Street SE, 
Hickory, NC 
28602;  
703 Comfort 
Ln., Monroe, 
NC 28112 



Alliance 
(Service 
Agreement) 



In 
operation 



 
The Transaction 
 
With respect to the fixed scanners, OrthoCarolina plans to form a new, wholly 



owned subsidiary (“Newco, LLC”) and will drop the two fixed MRI scanners (and the 
related equipment necessary for the operation thereof) into Newco, LLC.  Novant Health 
will then acquire 100% of the membership interests in Newco, LLC.  The fixed scanners 
will continue to be used at their current locations.   



 
With respect to the mobile diagnostic program, Novant Health intends to acquire 



the entirety of OrthoCarolina’s mobile diagnostic program, including the equipment and 
all rights related thereto.  This includes OrthoCarolina’s right, title, and interest in two 
existing mobile MRI scanners, trailers, and related equipment. There are no plans at this 
time to change host site locations for the OrthoCarolina-owned mobile MRI scanner or 
the Alliance-owned mobile MRI scanners.   



 
For a period up to one year after closing, Novant Health and OrthoCarolina will 



operate under a Resource Services Agreement (“RSA”). Pursuant to the RSA, 
OrthoCarolina will continue to be the MRI service provider and bill patients and payors for 
MRI services under OrthoCarolina’s name and billing number. When the RSA expires, 
Novant Health will become the billing provider and will sublease space from 
OrthoCarolina in the locations where the fixed scanners are currently located, as well as 
the pads upon which the mobile MRI trailers are parked.  There are no plans at this time 
to move the fixed MRI scanners to new locations or to change the host site locations for 
the mobile MRI scanners.   



 











Micheala Mitchell  
February 25, 2025 
Page 5 



4917-4134-3774 v.2 



The number of existing fixed and mobile MRI scanners in North Carolina will not 
change as a result of the Transaction. (The Transaction does not involve any approved 
but not yet operational MRI scanners.)  The existing MRI scanners described in this letter 
will continue to be operated just as they have always been operated.  Other than as 
described herein, the Transaction does not contemplate acquiring any equipment that is 
regulated by the CON Law, incurring any capital costs that are regulated by the CON Law 
or otherwise developing any “new institutional health services” that are regulated by the 
CON Law.   



 
Analysis with respect to Membership Interests 
 
With respect to the fixed scanners, the Transaction involves the acquisition of 



membership interests, not the acquisition of MRI scanners. The Agency has repeatedly 
recognized that acquisitions of membership interests are not regulated by the CON Law.  
For example, in 2015, the Agency concluded that Vidant’s acquisition of 100% of the 
membership interests in Newco Cancer Services, LLC (“Newco”), a 50/50 joint venture 
(“JV”) between Vidant and ECU Brody School of Medicine that owned and operated two 
linear accelerators and CT simulators, did not require a CON.   See Exhibit A. After 
Vidant became the sole owner of Newco, Vidant and North Carolina Radiation Therapy, 
another company that owned linear accelerators in Pitt County, contributed their 
respective linear accelerators to a new JV limited liability company, Vidant Radiation 
Oncology.  Again, the Agency determined that no CON was required as only membership 
interests in an LLC were being acquired.  Id.   



 
The Agency has also issued  declaratory rulings establishing that acquisitions of 



membership interests in LLCs are not regulated by the CON Law.  See, e.g., Exhibit A, 
including pp. 3-4 and attachments therein.  The same reasoning applies here.  There is 
nothing in the CON Law that regulates acquisitions of membership interests in limited 
liability companies.  See N.C. Gen. Stat. § 131E-176(16)a.-v.(definition of new 
institutional health services); In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 
(2003)(according to the doctrine of expressio unius est exclusio alterius, the expression 
of one thing means the exclusion of others; thus, “when a statute lists the situations to 
which it applies, it implies the exclusion of situations not contained on the list.”).   



 
In 2011, the Agency issued a declaratory ruling to Radiation Oncology Centers of 



the Carolinas, Inc. (“ROCC”) as to ROCC’s proposal to transfer its interest in two oncology 
treatment centers which operated linear accelerators and CT simulators to two wholly 
owned subsidiaries of ROCC. See Exhibit B.  Similar to Exhibit A and the declaratory 
rulings cited therein, the Agency determined no CON review was required for the ROCC 
transaction.  



 
More recently, in yet another transaction analogous to the ROCC transaction, , 



Novant Health, Inc. and Novant Health New Hanover Regional Medical Center, LLC 
(“Novant”) proposed the acquisition of membership interests in South Atlantic Radiation 
Oncology, LLC (“SARO”).  Coastal Carolina Radiation Oncology, PA (“CCRO”) dropped 
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its linear accelerators into HoldCo, LLC, a wholly owned subsidiary of CCRO.  SARO then 
acquired the membership interests in HoldCo, LLC and Novant acquired the remaining 
50% interest in SARO from the CCRO shareholders.  At the conclusion of the transaction, 
just as in the proposed Transaction, Novant owned 100% of the membership interests in 
SARO and the Agency determined that the CON Law did not regulate the transaction.  
See Exhibit C.   



 
Analysis with respect to Mobile Diagnostic Program 



With respect to the mobile diagnostic program, the CON Law expressly exempts 
from CON review the acquisition of an existing “health service facility, including equipment 
owned by the health service facility at the time of acquisition,” upon prior written notice to 
the Agency.  N.C. Gen. Stat. § 131E-184(a)(8).  The term “health service facility” is 
defined to include a “diagnostic center.”  Id. § 131E-176(9b).  In turn, a “diagnostic center” 
is defined to include a “mobile diagnostic program.”  Id. § 131E-176(7a).  Hence, the 
acquisition of an existing mobile diagnostic program, including the equipment it owns 
upon the acquisition, is exempt from CON review as the acquisition of an existing health 
service facility. 
 
 The OrthoCarolina mobile MRI scanners, together with the equipment and services 
these two scanners provide to multiple sites, constitute a “mobile diagnostic program.”  
Consequently, the mobile diagnostic program is a “diagnostic center” and, hence, an 
existing “health service facility.”  For these reasons, Novant Health’s proposed acquisition 
of OrthoCarolina’s mobile diagnostic program, including the two mobile MRI scanners, 
trailers, and associated equipment owned by OrthoCarolina at the time of acquisition, is 
exempt from CON review.   
 
 Prior decisions by the Agency confirm this conclusion.  On November 15, 2017, 
the Agency determined that an almost identical acquisition by Rex Hospital, Inc. was 
exempt from CON review.  See Exhibit D.  FirstHealth of the Carolinas, Inc. 
(“FirstHealth”) owned a mobile cardiac catheterization unit that was grandfathered 
because the unit was originally acquired and placed into service before March 18, 1993 
(the “Mobile Cath Unit”).  The Agency determined that the grandfathered Mobile Cath Unit 
constituted a grandfathered mobile diagnostic program, which in turn constituted a 
grandfathered diagnostic center.  Consequently, the Agency determined that Rex 
Hospital could acquire this grandfathered health care facility, including the Mobile Cath 
Unit, from FirstHealth, without first obtaining a CON.  More recently, , the Agency 
determined that Novant Health-Norfolk, LLC’s acquisitions of two grandfathered mobile 
diagnostic programs from Kings Medical Company were also exempt from CON review. 
See  Exhibit E.3 



 
3 While not considered by the Agency in its prior determinations, Novant Health notes that 
OrthoCarolina’s mobile diagnostic program meets the CON Law definition of a diagnostic 
center in that the medical diagnostic equipment utilized by the program, which costs ten 
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 Conclusion 
 
 For the foregoing reasons, we respectfully request the Agency’s written 
determination that the Transaction described in this letter does not require a CON.  If you 
have any questions or need further information, please let me know.  Thank you for your 
time and consideration.    
 
     Sincerely, 



      
     Denise M. Gunter 
 
Enclosures 
 



 
thousand dollars ($10,000) or more, has a value in excess of three million dollars 
($3,000,000).   
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES 
DIVISION OF HEALTH SERVICE REGULATION 



RALEIGH, NORTH CAROLINA 
 
IN RE:  REQUEST FOR DECLARATORY ) 
RULING BY RADIATION ONCOLOGY  ) DECLARATORY RULING 
CENTERS OF THE CAROLINAS, INC.  )  
  
    
 I, Drexdal Pratt, as Director of the Division of Health Service Regulation, North Carolina 



Department of Health and Human Services (“Department” or “Agency”), do hereby issue this 



Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A 



.0103 under the authority granted me by the Secretary of the Department of Health and Human 



Services. 



 Radiation Oncology Centers of the Carolinas, Inc. (“ROCC”) has requested a declaratory 



ruling to confirm that the transfer of two CON-approved radiation oncology facilities to two 



wholly owned subsidiaries (the “Proposed Transaction”) will not constitute a new institutional 



health service or require a CON.  This ruling will be binding upon the Department and the 



entities requesting it, as long as the material facts stated herein are accurate.  This ruling pertains 



only to the matters referenced herein.  Except as provided by N.C.G.S. § 150B-4, the Department 



expressly reserves the right to make a prospective change in the interpretation of the statutes and 



regulations at issue in this Declaratory Ruling.  S. Todd Hemphill of Bode, Call & Stroupe, 



L.L.P. has requested this ruling on ROCC’s behalf and have provided the material facts upon 



which this ruling is based. 



STATEMENT OF THE FACTS 



 ROCC directly owns and operates two CON-approved radiation oncology facilities.  



University Radiation Oncology Center (“UROC”), located at 8310 University Executive Park, 



Suite 500, Charlotte, NC  28262, was acquired by ROCC in 1997 pursuant to an exemption.  
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Matthews Radiation Oncology Center (“MROC”), located at 1400 Matthews Township Parkway, 



Matthews, NC  28105, is a “grandfathered” facility, because it became operational in 1990, prior 



to the application of the CON law to oncology treatment centers or major medical equipment. 



 The radiation oncology equipment located at UROC includes a Varian 2100C linear 



accelerator and a GE Highspeed Advantage CT simulator.  The radiation oncology equipment 



located at MROC includes a Varian 21Ex-d linear accelerator and a GE Brightspeed CT 



simulator.  Acquisition of the linear accelerator and CT simulator equipment at each facility has 



been previously approved by the agency. 



 ROCC would like to transfer its interest in UROC and MROC to two wholly owned 



subsidiaries of ROCC.   



ANALYSIS 



 The CON law provides that no person shall offer or develop a “new institutional health 



service” without first obtaining a CON.  N.C. Gen. Stat. § 131E-178.  The list of new 



institutional health services includes “the acquisition by purchase, donation, lease, transfer or 



comparable arrangement” of a linear accelerator or simulator “by or on behalf of any person,” 



N.C. Gen. Stat. § 131E-176(16)(f1)5a, 9, and “the obligation by any person of a capital 



expenditure exceeding two million dollars ($2,000,000) to develop or expand a health service or 



a health service facility, or which relates to the provision of a health service,” N.C. Gen. Stat. § 



131E-176(16)(b).   



Prior declaratory rulings show that the Department has already determined that these 



definitions do not require an entity to obtain a CON to acquire membership interests in an 



existing legal entity like ROCC which owns and operates a linear accelerator or simulator.  The 



declaratory ruling requested by Petitioner is consistent with the Department’s prior rulings that 
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have interpreted the applicability of the CON Law to the purchase of ownership interests in 



health care organizations, for the following reasons: 



The entity that owns the linear accelerator and simulator will not change, and the same 



equipment will be used to provide the same radiation oncology services, in the same location.  



The LLC will continue to own the linear accelerator, the simulator, and all the oncology 



treatment center assets that were authorized under the CON and have been used to furnish 



oncology treatments to patients.   



 The Proposed Transaction does not involve the offering or expansion of any new facility, 



service or equipment, and the state’s inventory of linear accelerators and simulators will not 



change.  No new, or additional equipment will be acquired or placed in operation in the State. 



CONCLUSION 



 For the foregoing reasons, assuming the statements of fact in the request to be true, I 



conclude that the Petitioner does not require a certificate of need in order to proceed with the 



Proposed Transaction.  



 This the ______ day of August, 2011. 



 
 



___________________________________ 
Drexdal Pratt, Director 
Division of Health Service Regulation 
N.C. Department of Health and Human Services 
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CERTIFICATE OF SERVICE 
 
 I certify that a copy of the foregoing Declaratory Ruling has been served upon the 
nonagency party by certified mail, return receipt requested, by depositing the copy in an official 
depository of the United States Postal Service in first-class, postage pre-paid envelope addressed 
as follows: 
 
 



CERTIFIED MAIL 
 
     Bode, Call & Stroupe, L.L.P. 
     S. Todd Hemphill 
     P.O. Box 6338 
     Raleigh, NC  27628-6338 
      
 
 
 This the _______ day of August, 2011. 
 
 
 



__________________________________ 
Jeff Horton 
Chief Operating Officer 
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NC DEPARTMENT OF 
HEALTH AND 
HUMAN SERVICES  



 
ROY COOPER  •  Governor 
KODY H. KINSLEY  •  Secretary 



MARK PAYNE  •  Director, Division of Health Service Regulation 



 



NC DEPARTMENT OF HEALTH AND HUMAN SERVICES • DIVISION OF HEALTH SERVICE REGULATION 



HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION 



LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603 
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704 



https://info.ncdhhs.gov/dhsr/ • TEL: 919-855-3873  



AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 



VIA EMAIL ONLY 
October 15, 2024 
 
Denise M. Gunter 
denise.gunter@nelsonmullins.com 
 
No Review 
Record #: 4609  
Date of Request: September 24, 2024  
Business Name: Novant Health, Inc. 
Business #: 1341 
Project Description: Acquisition by Novant Health, Inc. of membership interests in South Atlantic 



Radiation Oncology, LLC (SARO) from Coastal Carolina Radiation Oncology, PA 
(CCRO)  



County: New Hanover 
 
Dear Ms. Gunter: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation (Agency) 
received your correspondence regarding the project described above. Based on the representation in your 
request and the CON law in effect on the date of this response to your request, the project as described is 
not governed by, and therefore, does not currently require a certificate of need. If the CON law is subsequently 
amended such that the above referenced proposal would require a certificate of need, this determination does 
not authorize you to proceed to develop the above referenced proposal when the new law becomes effective.   
 
This determination is binding only for the facts represented in your correspondence.  If changes are made in 
the project or in the facts provided in the correspondence referenced above, a new determination as to whether 
a certificate of need is required would need to be made by this office. As a reminder, it is unlawful to offer 
or develop a new institutional health service without first obtaining a certificate of need.  The 
Department reserves the right to impose sanctions, including civil penalties and the revocation of a 
license, upon any entity that offers or develops a new institutional health service without first obtaining 
a certificate of need. 
 
Please do not hesitate to contact this office if you have any questions.   
 
Sincerely, 



 
Ena Lightbourne 
Project Analyst 
 



 
 
Micheala Mitchell 
Chief 
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D e n i s e  M .  G u n t e r  
A t t o r n e y  
T :  ( 3 3 6 )  7 7 4 - 3 3 2 2   
denise.gunter@nelsonmullins.com 



September 24, 2024 



Via E-mail 



Micheala Mitchell, Chief 
Healthcare Planning and Certificate of Need Section 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
809 Ruggles Drive 
Raleigh, North Carolina 27699 



RE: No Review Novant Health New Hanover Regional Medical Center, LLC 
 Linear Accelerator Service Area 19 (New Hanover, Brunswick, Pender, and 



Columbus Counties) 
  
Dear Ms. Mitchell: 
 



On behalf of Novant Health, Inc. and Novant Health New Hanover Regional 
Medical Center, LLC (“NHNHRMC” and collectively, “Novant”), I am writing to request that 
the Agency issue a written determination that the CON Law, N.C. Gen. Stat. § 131E-175 
et seq., does not apply to the following transaction (the “Transaction”). 



 
Facts: 
 
As shown in the table below, there are four linear accelerators currently operating 



in Service Area 19.  A fifth linear accelerator is scheduled to open in 2025.  
 



Linear Accelerator  Location  Owner Status 



1 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 



Coastal Carolina 
Radiation Oncology, 
PA (“CCRO”) 



In operation 
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Linear Accelerator  Location  Owner Status 



2 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 



CCRO In operation 



3 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 



NHNHRMC In operation 



4 
Novant Health 
Cancer Institute 
Radiation Oncology 
– Supply 
545 Ocean Hwy W, 
Supply, NC 28462 



South Atlantic 
Radiation Oncology, 
LLC (“SARO”) 



In operation 



5 
NHNHRMC Scotts 
Hill, 151 Scotts Hill 
Medical Dr, 
Wilmington, NC 
28411 



SARO (Novant 
Health and 
NHNHRMC are the 
two other parties 
listed on the CON)  



In development; 
CON issued in 
Project I.D. No. 
O-12110-21 



 
CCRO is a radiation oncology practice that provides professional and clinical 



services. Certain physician shareholders of CCRO and NHNHRMC jointly formed SARO; 
currently, NHNHRMC owns 50% of SARO, and the four current physician shareholders 
of CCRO (the “CCRO Shareholders”) collectively own the remaining 50% of SARO. For 
many years, CCRO and NHNHRMC have worked collaboratively under a Resource 
Services Agreement to provide outstanding radiation oncology care to patients in Service 
Area 19 and adjacent areas. To further enhance quality and access to radiation oncology 
services in Service Area 19 and adjacent areas, Novant and CCRO have been discussing 
the Transaction, as described below. 



 
The Transaction: 
 
CCRO plans to form a new, wholly owned subsidiary (“HoldCo, LLC”) and will drop 



the two linear accelerators (and the related equipment necessary for the operation 
thereof) CCRO owns into HoldCo, LLC.  SARO will then acquire the membership interests 
in HoldCo, and Novant will then acquire the remaining 50% interest in SARO from the 
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CCRO Shareholders. At the conclusion of the Transaction, Novant will own 100% of the 
membership interests in SARO. To effectuate the Transaction, CCRO and Novant will 
enter into various agreements, including real estate leases, a Professional Services 
Agreement pursuant to which CCRO will be the exclusive provider of professional 
radiation oncology services in the area, and a Radiation Oncology Co-Management 
Agreement for CCRO to provide non-billable management services and advisory services 
for the radiation oncology service line of NHNHRMC.   



 
The Transaction does not contemplate acquiring any equipment that is regulated 



by the CON Law, incurring any capital costs that are regulated by the CON Law or 
otherwise developing any “new institutional health services” that are regulated by the 
CON Law.  The number of existing and approved linear accelerators and their locations 
in Service Area 19 will not change as a result of the Transaction. The linear accelerators 
will continue to be operated just as they have always been operated.  



 
Analysis: 
 
The Transaction involves the acquisition of membership interests, not the 



acquisition of linear accelerators. The Agency has repeatedly recognized that the 
acquisition of membership interests is not regulated by the CON Law.  For example, in 
2015, the Agency concluded that Vidant’s acquisition of 100% of the membership 
interests in Newco Cancer Services, LLC (“Newco”), a 50/50 JV between Vidant and ECU 
Brody School of Medicine that owned and operated two linear accelerators and CT 
simulators did not require a CON.   See Exhibit A. The same is true here as Novant, the 
50% owner of SARO, will become the 100% owner of SARO. Exhibit A also describes 
that after Vidant became the sole owner of Newco, Vidant and North Carolina Radiation 
Therapy, another company that owned linear accelerators in Pitt County, planned to 
contribute their respective linear accelerators to a new joint venture limited liability 
company, Vidant Radiation Oncology (“VRO”).  Again, the Agency determined that no 
CON was required as the only thing being acquired was membership interests in an LLC.   



 
Exhibit A also cites and attaches numerous declaratory rulings establishing that 



the acquisition of membership interests in an LLC is not regulated by the CON Law.  See 
Exhibit A, pp. 3-4 and attachments therein.  The same reasoning applies here.  There is 
nothing in the CON Law that regulates the acquisition of membership interests in limited 
liability companies.  See N.C. Gen. Stat. § 131E-176(16)a.-v.(definition of new 
institutional health services); In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 
(2003)(according to the doctrine of expressio unius est exclusio alterius, the expression 
of one thing means the exclusion of others; thus, “when a statute lists the situations to 
which it applies, it implies the exclusion of situations not contained on the list.”).   



 
Exhibit B is a declaratory ruling issued in 2011 to Radiation Oncology Centers of 



the Carolinas, Inc. (“ROCC”), in which ROCC proposed to transfer its interest in two 
oncology treatment centers which operated linear accelerators and CT simulators to two 
wholly owned subsidiaries of ROCC. This is analogous to CCRO moving its linear 
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accelerators into HoldCo, LLC, a wholly owned subsidiary of CCRO.  Similar to Exhibit 
A and the declaratory rulings cited therein, the Agency determined no CON was required.  



 
We further note with respect to the approved but not yet operational linear 



accelerator at Scotts Hill,  Novant Health, Inc., SARO, and NHNHRMC were all applicants 
for that CON and the parties to which the CON was issued.  See Findings for Project I.D. 
No. O-12110-21; see also N.C. Gen. Stat. § 131E-181(a)(a CON is valid only for the 
defined scope, physical location, and person named in the application).  None of the 
persons named in the application for Project I.D. No. O-12110-21 will change as a result 
of the Transaction.  As described above, SARO remains intact as an LLC with a different 
membership composition.  Accordingly, we do not believe it is necessary to request a 
good cause transfer of that CON pursuant to N.C. Gen. Stat. § 131E-189(c).  If, however, 
the Agency believes otherwise, we respectfully request that the Agency find good cause 
on the grounds that the Transaction merely contemplates the reconfiguration of 
membership interests in a limited liability company.  



 For the foregoing reasons, we respectfully request the Agency’s written 
determination that the Transaction described in this letter does not require a CON.  If 
you have any questions or need further information, please let me know.  Thank you for 
your time and consideration.    
 



Sincerely, 



     
     Denise M. Gunter 
 
Enclosures 
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HEALTH AND 
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ROY COOPER  •  Governor 
KODY H. KINSLEY  •  Secretary 



MARK PAYNE  •  Director, Division of Health Service Regulation 



 



NC DEPARTMENT OF HEALTH AND HUMAN SERVICES • DIVISION OF HEALTH SERVICE REGULATION 



HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION 



LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603 
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704 



https://info.ncdhhs.gov/dhsr/ • TEL: 919-855-3873  



AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 



VIA EMAIL ONLY 
March 14, 2023 
 
Denise M. Gunter 
denise.gunter@nelsonmullins.com 
 
Exempt from Review – Acquisition of Facility 
Record #: 4154 
Date of Request: March 6, 2023 
Facility Name: Kings Medical Group 
Type of Facility: Diagnostic Center (grandfathered mobile MRI unit, serial #31472) 
Acquisition by: Novant Health-Norfolk, LLC 
Business #: 3863 
County: Mecklenburg 
 
Dear Ms. Gunter: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation 
(Agency) determined that the project described above is exempt from certificate of need (CON) review in 
accordance with G.S. 131E-184(a)(8). Therefore, the above referenced business may proceed to acquire 
the health service facility identified above without first obtaining a CON. The Agency’s determination is 
limited to the question of whether the above referenced business would have to obtain a CON if the 
current owners of the health service facility do in fact sell it to the business listed above. Note that 
pursuant to G.S. 131E-181(b): “A recipient of a certificate of need, or any person who may subsequently 
acquire, in any manner whatsoever permitted by law, the service for which that certificate of need was 
issued, is required to materially comply with the representations made in its application for that 
certificate of need.” 
 
It should be noted that this Agency's position is based solely on the facts represented by you and that any 
change in facts as represented would require further consideration by this Agency and a separate 
determination regarding whether a certificate of need would be required. If you have any questions 
concerning this matter, please feel free to contact this office. 
 
Sincerely, 



 
Julie M. Faenza 
Project Analyst 
 



 
Micheala Mitchell 
Chief 
 
cc: Acting Assistant Chief, Healthcare Planning 
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March 6, 2023 



VIA EMAIL ONLY 



Micheala Mitchell, Chief 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
Healthcare Planning and Certificate of Need Section 
809 Ruggles Drive 
Raleigh, North Carolina  27603 



RE: Acquisition of Existing Grandfathered Diagnostic Centers 



Dear Ms. Mitchell: 



On behalf of Novant Health-Norfolk, LLC1 (“Novant”),  I am writing to request the 
Agency’s written confirmation that the acquisition of the existing grandfathered diagnostic 
centers described in this letter is exempt from Certificate of Need review pursuant to N.C. 
Gen. Stat. § 131-184(a)(8).   
 
 I.  Details Related to the Diagnostic Centers 
 
 Novant intends to acquire two grandfathered diagnostic centers owned by Kings 
Medical Company (“Kings”).   These diagnostic centers are known as Kings I and Kings 
II.  Each of the diagnostic centers is a “mobile diagnostic program” that consists of a 
grandfathered mobile MRI scanner and related equipment, such as trailer, to pull the 
scanner.  Kings acquired the original mobile MRI scanners and placed them in operation 
in North Carolina prior to March 18, 1993, when North Carolina’s CON Law began 
specifically regulating MRI scanners and diagnostic centers.  See N.C. Gen. Stat. § 131E-
176(7a), (16)f1.7.  Subsequently, Kings replaced those scanners by acquiring new MRI 
scanners that qualified as “replacement equipment” exempt from CON review and as 
grandfathered MRI scanners.  For this reason, Kings mobile MRI scanners are currently 
identified as “legacy” (or grandfathered) scanners in Column C, Table 17E-1 of the 2023 
State Medical Facilities Plan (see, e.g., page 346).  The Agency’s letters approving the 
acquisition of the existing MRI scanners as replacement equipment for grandfathered MRI 



 
1 Novant Health, Inc. owns a controlling interest in Novant Health-Norfolk, LLC.     
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scanners are attached as Exhibit A and Exhibit B.  Kings I and Kings II have been in 
continuous use in North Carolina as grandfathered diagnostic centers with grandfathered 
MRI scanners since the original acquisitions and have been made available to various 
host sites in North Carolina via services agreements.  
 



As you may recall from prior correspondence, the MRI scanner used for Kings I 
was damaged beyond repair in a fire in late 2021, and the Agency authorized Kings to 
place into operation temporary replacement MRI scanners, pending approval and 
acquisition of a permanent replacement MRI scanner.  The correspondence concerning 
the temporary scanners is attached as Exhibit C.  In addition, as shown on page 1 of 
Exhibit C, on February 13, 2023, the Agency authorized Kings to acquire a permanent 
replacement MRI scanner for the scanner damaged by fire.  Kings expects the permanent 
replacement scanner will be delivered and placed into operation soon.2   
 
 II.  Overview of CON Law Applicable to the Acquisition 
 
 The CON Law expressly exempts from CON review the acquisition of an existing 
“health service facility, including equipment owned by the health service facility at the time 
of acquisition”, upon prior written notice to the Agency.  N.C. Gen. Stat. § 131E-184(a)(8).  
The term “health service facility” is defined to include a “diagnostic center.”  Id. § 131E-
176(9b).  In turn, a “diagnostic center” is defined to include a “mobile diagnostic program.”  
Id. § 131E-176(7a).  Hence, the acquisition of an existing mobile diagnostic program, 
including the equipment it owns upon the acquisition, is exempt from CON review as the 
acquisition of an existing health service facility. 
 
 Each of the Kings mobile MRI scanners, together with the services each scanner 
provides to its multiple sites, constitutes a “mobile diagnostic program.”  Consequently, 
each mobile diagnostic program is a “diagnostic center” and, hence, an existing “health 
service facility.”  For these reasons, Novant’s proposed acquisition of the two mobile 
diagnostic programs, including the mobile MRI scanners and trailers, is exempt from CON 
review.   
 
 Prior decisions by the Agency confirm this conclusion.  On November 15, 2017, 
the Agency determined that an almost identical acquisition by Rex Hospital, Inc. was 
exempt from CON review.  See Exhibit D.  The decision concerned a mobile cardiac 
catheterization unit that was grandfathered because the unit was originally acquired and 
placed into service before March 18, 1993 (the “Mobile Cath Unit”).  The Agency agreed 
with Rex Hospital and determined that the grandfathered Mobile Cath Unit constituted a 
grandfathered mobile diagnostic program, which in turn constituted a grandfathered 
diagnostic center.  Consequently, the Agency determined that Rex Hospital could acquire 



 
2 Kings Medical Company, the owner of Kings I and Kings II, is a wholly owned subsidiary of Kings 
Medical Group, Inc. (“KMG”).  Certain past correspondence to the Agency concerning Kings I and/or 
Kings II was submitted by KMG as the parent entity. 
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this grandfathered health care facility, including the Mobile Cath Unit, without first 
obtaining a CON.   
 
 This notice of exempt acquisition is intended to apply to the entirety of Kings I and 
Kings II, including their equipment, and all rights related thereto.  Consequently, the notice 
applies (without limitation) to King’s right, title, and interest in (a) the existing MRI 
scanners, trailers, and related equipment, (b) the temporary MRI scanner previously 
approved for use until the permanent replacement MRI scanner is approved and 
acquired, (c) the permanent replacement MRI scanner for the MRI scanner that was 
damaged by fire, and (d) the grandfathered status of Kings I and Kings II and the two MRI 
scanners.  It is Novant’s understanding that upon the Agency’s approval of this notice and 
the closing the acquisition by Novant, all such rights, title, and interest, including the 
grandfathered statuses, shall continue in effect and belong to Novant under the CON 
Law.        
 
 This transaction does not involve any other health services that are regulated by 
the CON Law. 



 As the parties would like to close this transaction shortly, we would appreciate your 
prompt response to this letter. 



 Thank you for your time and consideration.  Please do not hesitate to let me know 
if you have any questions or need additional information. 



Sincerely, 



 
Denise M. Gunter 



DMG:pfb 
Enclosures 
 
cc: Forrest Campbell, Esq. (with enclosures)(via email) 
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