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Denise M. Gunter 
denise.gunter@nelsonmullins.com 
 
No Review 
Record #: 4609  
Date of Request: September 24, 2024  
Business Name: Novant Health, Inc. 
Business #: 1341 
Project Description: Acquisition by Novant Health, Inc. of membership interests in South Atlantic 

Radiation Oncology, LLC (SARO) from Coastal Carolina Radiation Oncology, PA 
(CCRO)  

County: New Hanover 
 
Dear Ms. Gunter: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation (Agency) 
received your correspondence regarding the project described above. Based on the representation in your 
request and the CON law in effect on the date of this response to your request, the project as described is 
not governed by, and therefore, does not currently require a certificate of need. If the CON law is subsequently 
amended such that the above referenced proposal would require a certificate of need, this determination does 
not authorize you to proceed to develop the above referenced proposal when the new law becomes effective.   
 
This determination is binding only for the facts represented in your correspondence.  If changes are made in 
the project or in the facts provided in the correspondence referenced above, a new determination as to whether 
a certificate of need is required would need to be made by this office. As a reminder, it is unlawful to offer 
or develop a new institutional health service without first obtaining a certificate of need.  The 
Department reserves the right to impose sanctions, including civil penalties and the revocation of a 
license, upon any entity that offers or develops a new institutional health service without first obtaining 
a certificate of need. 
 
Please do not hesitate to contact this office if you have any questions.   
 
Sincerely, 

 
Ena Lightbourne 
Project Analyst 
 

 
 
Micheala Mitchell 
Chief 

mailto:denise.gunter@nelsonmullins.com


 
  

 

 

N E L S O N  M U L L I N S  R I L E Y  &  S C A R B O R O U G H  L L P  

A T T O R N E Y S  A N D  C O U N S E L O R S  A T  L A W  

 

 
3 8 0  K n o l l w o o d  S t r e e t    

S u i t e  5 3 0   

W i n s t o n - S a l e m ,  N C   2 7 1 0 3   

T :  ( 3 3 6 )  7 7 4 - 3 3 0 0    F :  ( 3 3 6 )  7 7 4 - 3 2 9 9   

nelsonmullins.com 

 

C A L I F O R N I A  |  C O L O R A D O  |  D I S T R I C T  O F  C O L U M B I A  |  F L O R I D A  |  G E O R G I A  |  I L L I N O I S  |  M A R Y L A N D  |  M A S S A C H U S E T T S  |  M I N N E S O T A  

N E W  Y O R K  |  N O R T H  C A R O L I N A  |  O H I O  |  P E N N S Y L V A N I A  |  S O U T H  C A R O L I N A  |  T E N N E S S E E  |  T E X A S  |  V I R G I N I A  |  W E S T  V I R G I N I A  

4875-2543-0501 v.1 

D e n i s e  M .  G u n t e r  
A t t o r n e y  
T :  ( 3 3 6 )  7 7 4 - 3 3 2 2   
denise.gunter@nelsonmullins.com 

September 24, 2024 

Via E-mail 

Micheala Mitchell, Chief 
Healthcare Planning and Certificate of Need Section 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
809 Ruggles Drive 
Raleigh, North Carolina 27699 

RE: No Review Novant Health New Hanover Regional Medical Center, LLC 
 Linear Accelerator Service Area 19 (New Hanover, Brunswick, Pender, and 

Columbus Counties) 
  
Dear Ms. Mitchell: 
 

On behalf of Novant Health, Inc. and Novant Health New Hanover Regional 
Medical Center, LLC (“NHNHRMC” and collectively, “Novant”), I am writing to request that 
the Agency issue a written determination that the CON Law, N.C. Gen. Stat. § 131E-175 
et seq., does not apply to the following transaction (the “Transaction”). 

 
Facts: 
 
As shown in the table below, there are four linear accelerators currently operating 

in Service Area 19.  A fifth linear accelerator is scheduled to open in 2025.  
 

Linear Accelerator  Location  Owner Status 

1 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 

Coastal Carolina 
Radiation Oncology, 
PA (“CCRO”) 

In operation 



Micheala Mitchell  
September 24, 2024 
Page 2 

4875-2543-0501 v.1 

Linear Accelerator  Location  Owner Status 

2 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 

CCRO In operation 

3 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 

NHNHRMC In operation 

4 
Novant Health 
Cancer Institute 
Radiation Oncology 
– Supply 
545 Ocean Hwy W, 
Supply, NC 28462 

South Atlantic 
Radiation Oncology, 
LLC (“SARO”) 

In operation 

5 
NHNHRMC Scotts 
Hill, 151 Scotts Hill 
Medical Dr, 
Wilmington, NC 
28411 

SARO (Novant 
Health and 
NHNHRMC are the 
two other parties 
listed on the CON)  

In development; 
CON issued in 
Project I.D. No. 
O-12110-21 

 
CCRO is a radiation oncology practice that provides professional and clinical 

services. Certain physician shareholders of CCRO and NHNHRMC jointly formed SARO; 
currently, NHNHRMC owns 50% of SARO, and the four current physician shareholders 
of CCRO (the “CCRO Shareholders”) collectively own the remaining 50% of SARO. For 
many years, CCRO and NHNHRMC have worked collaboratively under a Resource 
Services Agreement to provide outstanding radiation oncology care to patients in Service 
Area 19 and adjacent areas. To further enhance quality and access to radiation oncology 
services in Service Area 19 and adjacent areas, Novant and CCRO have been discussing 
the Transaction, as described below. 

 
The Transaction: 
 
CCRO plans to form a new, wholly owned subsidiary (“HoldCo, LLC”) and will drop 

the two linear accelerators (and the related equipment necessary for the operation 
thereof) CCRO owns into HoldCo, LLC.  SARO will then acquire the membership interests 
in HoldCo, and Novant will then acquire the remaining 50% interest in SARO from the 
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CCRO Shareholders. At the conclusion of the Transaction, Novant will own 100% of the 
membership interests in SARO. To effectuate the Transaction, CCRO and Novant will 
enter into various agreements, including real estate leases, a Professional Services 
Agreement pursuant to which CCRO will be the exclusive provider of professional 
radiation oncology services in the area, and a Radiation Oncology Co-Management 
Agreement for CCRO to provide non-billable management services and advisory services 
for the radiation oncology service line of NHNHRMC.   

 
The Transaction does not contemplate acquiring any equipment that is regulated 

by the CON Law, incurring any capital costs that are regulated by the CON Law or 
otherwise developing any “new institutional health services” that are regulated by the 
CON Law.  The number of existing and approved linear accelerators and their locations 
in Service Area 19 will not change as a result of the Transaction. The linear accelerators 
will continue to be operated just as they have always been operated.  

 
Analysis: 
 
The Transaction involves the acquisition of membership interests, not the 

acquisition of linear accelerators. The Agency has repeatedly recognized that the 
acquisition of membership interests is not regulated by the CON Law.  For example, in 
2015, the Agency concluded that Vidant’s acquisition of 100% of the membership 
interests in Newco Cancer Services, LLC (“Newco”), a 50/50 JV between Vidant and ECU 
Brody School of Medicine that owned and operated two linear accelerators and CT 
simulators did not require a CON.   See Exhibit A. The same is true here as Novant, the 
50% owner of SARO, will become the 100% owner of SARO. Exhibit A also describes 
that after Vidant became the sole owner of Newco, Vidant and North Carolina Radiation 
Therapy, another company that owned linear accelerators in Pitt County, planned to 
contribute their respective linear accelerators to a new joint venture limited liability 
company, Vidant Radiation Oncology (“VRO”).  Again, the Agency determined that no 
CON was required as the only thing being acquired was membership interests in an LLC.   

 
Exhibit A also cites and attaches numerous declaratory rulings establishing that 

the acquisition of membership interests in an LLC is not regulated by the CON Law.  See 
Exhibit A, pp. 3-4 and attachments therein.  The same reasoning applies here.  There is 
nothing in the CON Law that regulates the acquisition of membership interests in limited 
liability companies.  See N.C. Gen. Stat. § 131E-176(16)a.-v.(definition of new 
institutional health services); In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 
(2003)(according to the doctrine of expressio unius est exclusio alterius, the expression 
of one thing means the exclusion of others; thus, “when a statute lists the situations to 
which it applies, it implies the exclusion of situations not contained on the list.”).   

 
Exhibit B is a declaratory ruling issued in 2011 to Radiation Oncology Centers of 

the Carolinas, Inc. (“ROCC”), in which ROCC proposed to transfer its interest in two 
oncology treatment centers which operated linear accelerators and CT simulators to two 
wholly owned subsidiaries of ROCC. This is analogous to CCRO moving its linear 
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accelerators into HoldCo, LLC, a wholly owned subsidiary of CCRO.  Similar to Exhibit 
A and the declaratory rulings cited therein, the Agency determined no CON was required.  

 
We further note with respect to the approved but not yet operational linear 

accelerator at Scotts Hill,  Novant Health, Inc., SARO, and NHNHRMC were all applicants 
for that CON and the parties to which the CON was issued.  See Findings for Project I.D. 
No. O-12110-21; see also N.C. Gen. Stat. § 131E-181(a)(a CON is valid only for the 
defined scope, physical location, and person named in the application).  None of the 
persons named in the application for Project I.D. No. O-12110-21 will change as a result 
of the Transaction.  As described above, SARO remains intact as an LLC with a different 
membership composition.  Accordingly, we do not believe it is necessary to request a 
good cause transfer of that CON pursuant to N.C. Gen. Stat. § 131E-189(c).  If, however, 
the Agency believes otherwise, we respectfully request that the Agency find good cause 
on the grounds that the Transaction merely contemplates the reconfiguration of 
membership interests in a limited liability company.  

 For the foregoing reasons, we respectfully request the Agency’s written 
determination that the Transaction described in this letter does not require a CON.  If 
you have any questions or need further information, please let me know.  Thank you for 
your time and consideration.    
 

Sincerely, 

     
     Denise M. Gunter 
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES 
DIVISION OF HEALTH SERVICE REGULATION 

RALEIGH, NORTH CAROLINA 
 
IN RE:  REQUEST FOR DECLARATORY ) 
RULING BY RADIATION ONCOLOGY  ) DECLARATORY RULING 
CENTERS OF THE CAROLINAS, INC.  )  
  
    
 I, Drexdal Pratt, as Director of the Division of Health Service Regulation, North Carolina 

Department of Health and Human Services (“Department” or “Agency”), do hereby issue this 

Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A 

.0103 under the authority granted me by the Secretary of the Department of Health and Human 

Services. 

 Radiation Oncology Centers of the Carolinas, Inc. (“ROCC”) has requested a declaratory 

ruling to confirm that the transfer of two CON-approved radiation oncology facilities to two 

wholly owned subsidiaries (the “Proposed Transaction”) will not constitute a new institutional 

health service or require a CON.  This ruling will be binding upon the Department and the 

entities requesting it, as long as the material facts stated herein are accurate.  This ruling pertains 

only to the matters referenced herein.  Except as provided by N.C.G.S. § 150B-4, the Department 

expressly reserves the right to make a prospective change in the interpretation of the statutes and 

regulations at issue in this Declaratory Ruling.  S. Todd Hemphill of Bode, Call & Stroupe, 

L.L.P. has requested this ruling on ROCC’s behalf and have provided the material facts upon 

which this ruling is based. 

STATEMENT OF THE FACTS 

 ROCC directly owns and operates two CON-approved radiation oncology facilities.  

University Radiation Oncology Center (“UROC”), located at 8310 University Executive Park, 

Suite 500, Charlotte, NC  28262, was acquired by ROCC in 1997 pursuant to an exemption.  
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Matthews Radiation Oncology Center (“MROC”), located at 1400 Matthews Township Parkway, 

Matthews, NC  28105, is a “grandfathered” facility, because it became operational in 1990, prior 

to the application of the CON law to oncology treatment centers or major medical equipment. 

 The radiation oncology equipment located at UROC includes a Varian 2100C linear 

accelerator and a GE Highspeed Advantage CT simulator.  The radiation oncology equipment 

located at MROC includes a Varian 21Ex-d linear accelerator and a GE Brightspeed CT 

simulator.  Acquisition of the linear accelerator and CT simulator equipment at each facility has 

been previously approved by the agency. 

 ROCC would like to transfer its interest in UROC and MROC to two wholly owned 

subsidiaries of ROCC.   

ANALYSIS 

 The CON law provides that no person shall offer or develop a “new institutional health 

service” without first obtaining a CON.  N.C. Gen. Stat. § 131E-178.  The list of new 

institutional health services includes “the acquisition by purchase, donation, lease, transfer or 

comparable arrangement” of a linear accelerator or simulator “by or on behalf of any person,” 

N.C. Gen. Stat. § 131E-176(16)(f1)5a, 9, and “the obligation by any person of a capital 

expenditure exceeding two million dollars ($2,000,000) to develop or expand a health service or 

a health service facility, or which relates to the provision of a health service,” N.C. Gen. Stat. § 

131E-176(16)(b).   

Prior declaratory rulings show that the Department has already determined that these 

definitions do not require an entity to obtain a CON to acquire membership interests in an 

existing legal entity like ROCC which owns and operates a linear accelerator or simulator.  The 

declaratory ruling requested by Petitioner is consistent with the Department’s prior rulings that 
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have interpreted the applicability of the CON Law to the purchase of ownership interests in 

health care organizations, for the following reasons: 

The entity that owns the linear accelerator and simulator will not change, and the same 

equipment will be used to provide the same radiation oncology services, in the same location.  

The LLC will continue to own the linear accelerator, the simulator, and all the oncology 

treatment center assets that were authorized under the CON and have been used to furnish 

oncology treatments to patients.   

 The Proposed Transaction does not involve the offering or expansion of any new facility, 

service or equipment, and the state’s inventory of linear accelerators and simulators will not 

change.  No new, or additional equipment will be acquired or placed in operation in the State. 

CONCLUSION 

 For the foregoing reasons, assuming the statements of fact in the request to be true, I 

conclude that the Petitioner does not require a certificate of need in order to proceed with the 

Proposed Transaction.  

 This the ______ day of August, 2011. 

 
 

___________________________________ 
Drexdal Pratt, Director 
Division of Health Service Regulation 
N.C. Department of Health and Human Services 
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CERTIFICATE OF SERVICE 
 
 I certify that a copy of the foregoing Declaratory Ruling has been served upon the 
nonagency party by certified mail, return receipt requested, by depositing the copy in an official 
depository of the United States Postal Service in first-class, postage pre-paid envelope addressed 
as follows: 
 
 

CERTIFIED MAIL 
 
     Bode, Call & Stroupe, L.L.P. 
     S. Todd Hemphill 
     P.O. Box 6338 
     Raleigh, NC  27628-6338 
      
 
 
 This the _______ day of August, 2011. 
 
 
 

__________________________________ 
Jeff Horton 
Chief Operating Officer 
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From: Denise Gunter
To: Waller, Martha K; Stancil, Tiffany C; Tanya, Saporito
Subject: [External] Correspondence from Novant Health and Novant Health New Hanover Regional Medical Center
Date: Tuesday, September 24, 2024 2:51:05 PM
Attachments: September 24 2024 letter to Micheala Mitchell.pdf

Exhibit A to Sept 24 2024 letter.pdf
Exhibit B to September 24 2024 letter.pdf

CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the
Report Message button located on your Outlook menu bar on the Home tab.

Good afternoon,
 
Attached for processing is correspondence from Novant Health and Novant Health New Hanover
Regional Medical Center in Wilmington.
 
Could you please confirm that you have received it?
 
Thanks.
 

 

DENISE M. GUNTER  PARTNER
denise.gunter@nelsonmull ins.com

She/Her/Hers
THE KNOLLWOOD | SUITE 530
380 KNOLLWOOD STREET |  WINSTON-SALEM, NC 27103
T 336.774.3322   F  336.774.3299  
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Confidentiality Notice
This message is intended exclusively for the individual or entity to which it is addressed. This
communication may contain information that is proprietary, privileged, confidential or
otherwise legally exempt from disclosure. If you are not the named addressee, you are not
authorized to read, print, retain, copy or disseminate this message or any part of it. If you have
received this message in error, please notify the sender immediately either by phone (800-237-
2000) or reply to this e-mail and delete all copies of this message.
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September 24, 2024 


Via E-mail 


Micheala Mitchell, Chief 
Healthcare Planning and Certificate of Need Section 
North Carolina Department of Health and Human Services 
Division of Health Service Regulation 
809 Ruggles Drive 
Raleigh, North Carolina 27699 


RE: No Review Novant Health New Hanover Regional Medical Center, LLC 
 Linear Accelerator Service Area 19 (New Hanover, Brunswick, Pender, and 


Columbus Counties) 
  
Dear Ms. Mitchell: 
 


On behalf of Novant Health, Inc. and Novant Health New Hanover Regional 
Medical Center, LLC (“NHNHRMC” and collectively, “Novant”), I am writing to request that 
the Agency issue a written determination that the CON Law, N.C. Gen. Stat. § 131E-175 
et seq., does not apply to the following transaction (the “Transaction”). 


 
Facts: 
 
As shown in the table below, there are four linear accelerators currently operating 


in Service Area 19.  A fifth linear accelerator is scheduled to open in 2025.  
 


Linear Accelerator  Location  Owner Status 


1 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 


Coastal Carolina 
Radiation Oncology, 
PA (“CCRO”) 


In operation 
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Linear Accelerator  Location  Owner Status 


2 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 


CCRO In operation 


3 
Novant Health 
Cancer Institute - 
New Hanover 
Radiation Oncology  
1988-A S. 16th 
Street, Wilmington, 
NC 28401 


NHNHRMC In operation 


4 
Novant Health 
Cancer Institute 
Radiation Oncology 
– Supply 
545 Ocean Hwy W, 
Supply, NC 28462 


South Atlantic 
Radiation Oncology, 
LLC (“SARO”) 


In operation 


5 
NHNHRMC Scotts 
Hill, 151 Scotts Hill 
Medical Dr, 
Wilmington, NC 
28411 


SARO (Novant 
Health and 
NHNHRMC are the 
two other parties 
listed on the CON)  


In development; 
CON issued in 
Project I.D. No. 
O-12110-21 


 
CCRO is a radiation oncology practice that provides professional and clinical 


services. Certain physician shareholders of CCRO and NHNHRMC jointly formed SARO; 
currently, NHNHRMC owns 50% of SARO, and the four current physician shareholders 
of CCRO (the “CCRO Shareholders”) collectively own the remaining 50% of SARO. For 
many years, CCRO and NHNHRMC have worked collaboratively under a Resource 
Services Agreement to provide outstanding radiation oncology care to patients in Service 
Area 19 and adjacent areas. To further enhance quality and access to radiation oncology 
services in Service Area 19 and adjacent areas, Novant and CCRO have been discussing 
the Transaction, as described below. 


 
The Transaction: 
 
CCRO plans to form a new, wholly owned subsidiary (“HoldCo, LLC”) and will drop 


the two linear accelerators (and the related equipment necessary for the operation 
thereof) CCRO owns into HoldCo, LLC.  SARO will then acquire the membership interests 
in HoldCo, and Novant will then acquire the remaining 50% interest in SARO from the 
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CCRO Shareholders. At the conclusion of the Transaction, Novant will own 100% of the 
membership interests in SARO. To effectuate the Transaction, CCRO and Novant will 
enter into various agreements, including real estate leases, a Professional Services 
Agreement pursuant to which CCRO will be the exclusive provider of professional 
radiation oncology services in the area, and a Radiation Oncology Co-Management 
Agreement for CCRO to provide non-billable management services and advisory services 
for the radiation oncology service line of NHNHRMC.   


 
The Transaction does not contemplate acquiring any equipment that is regulated 


by the CON Law, incurring any capital costs that are regulated by the CON Law or 
otherwise developing any “new institutional health services” that are regulated by the 
CON Law.  The number of existing and approved linear accelerators and their locations 
in Service Area 19 will not change as a result of the Transaction. The linear accelerators 
will continue to be operated just as they have always been operated.  


 
Analysis: 
 
The Transaction involves the acquisition of membership interests, not the 


acquisition of linear accelerators. The Agency has repeatedly recognized that the 
acquisition of membership interests is not regulated by the CON Law.  For example, in 
2015, the Agency concluded that Vidant’s acquisition of 100% of the membership 
interests in Newco Cancer Services, LLC (“Newco”), a 50/50 JV between Vidant and ECU 
Brody School of Medicine that owned and operated two linear accelerators and CT 
simulators did not require a CON.   See Exhibit A. The same is true here as Novant, the 
50% owner of SARO, will become the 100% owner of SARO. Exhibit A also describes 
that after Vidant became the sole owner of Newco, Vidant and North Carolina Radiation 
Therapy, another company that owned linear accelerators in Pitt County, planned to 
contribute their respective linear accelerators to a new joint venture limited liability 
company, Vidant Radiation Oncology (“VRO”).  Again, the Agency determined that no 
CON was required as the only thing being acquired was membership interests in an LLC.   


 
Exhibit A also cites and attaches numerous declaratory rulings establishing that 


the acquisition of membership interests in an LLC is not regulated by the CON Law.  See 
Exhibit A, pp. 3-4 and attachments therein.  The same reasoning applies here.  There is 
nothing in the CON Law that regulates the acquisition of membership interests in limited 
liability companies.  See N.C. Gen. Stat. § 131E-176(16)a.-v.(definition of new 
institutional health services); In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 
(2003)(according to the doctrine of expressio unius est exclusio alterius, the expression 
of one thing means the exclusion of others; thus, “when a statute lists the situations to 
which it applies, it implies the exclusion of situations not contained on the list.”).   


 
Exhibit B is a declaratory ruling issued in 2011 to Radiation Oncology Centers of 


the Carolinas, Inc. (“ROCC”), in which ROCC proposed to transfer its interest in two 
oncology treatment centers which operated linear accelerators and CT simulators to two 
wholly owned subsidiaries of ROCC. This is analogous to CCRO moving its linear 
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accelerators into HoldCo, LLC, a wholly owned subsidiary of CCRO.  Similar to Exhibit 
A and the declaratory rulings cited therein, the Agency determined no CON was required.  


 
We further note with respect to the approved but not yet operational linear 


accelerator at Scotts Hill,  Novant Health, Inc., SARO, and NHNHRMC were all applicants 
for that CON and the parties to which the CON was issued.  See Findings for Project I.D. 
No. O-12110-21; see also N.C. Gen. Stat. § 131E-181(a)(a CON is valid only for the 
defined scope, physical location, and person named in the application).  None of the 
persons named in the application for Project I.D. No. O-12110-21 will change as a result 
of the Transaction.  As described above, SARO remains intact as an LLC with a different 
membership composition.  Accordingly, we do not believe it is necessary to request a 
good cause transfer of that CON pursuant to N.C. Gen. Stat. § 131E-189(c).  If, however, 
the Agency believes otherwise, we respectfully request that the Agency find good cause 
on the grounds that the Transaction merely contemplates the reconfiguration of 
membership interests in a limited liability company.  


 For the foregoing reasons, we respectfully request the Agency’s written 
determination that the Transaction described in this letter does not require a CON.  If 
you have any questions or need further information, please let me know.  Thank you for 
your time and consideration.    
 


Sincerely, 


     
     Denise M. Gunter 
 
Enclosures 
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES 
DIVISION OF HEALTH SERVICE REGULATION 


RALEIGH, NORTH CAROLINA 
 
IN RE:  REQUEST FOR DECLARATORY ) 
RULING BY RADIATION ONCOLOGY  ) DECLARATORY RULING 
CENTERS OF THE CAROLINAS, INC.  )  
  
    
 I, Drexdal Pratt, as Director of the Division of Health Service Regulation, North Carolina 


Department of Health and Human Services (“Department” or “Agency”), do hereby issue this 


Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A 


.0103 under the authority granted me by the Secretary of the Department of Health and Human 


Services. 


 Radiation Oncology Centers of the Carolinas, Inc. (“ROCC”) has requested a declaratory 


ruling to confirm that the transfer of two CON-approved radiation oncology facilities to two 


wholly owned subsidiaries (the “Proposed Transaction”) will not constitute a new institutional 


health service or require a CON.  This ruling will be binding upon the Department and the 


entities requesting it, as long as the material facts stated herein are accurate.  This ruling pertains 


only to the matters referenced herein.  Except as provided by N.C.G.S. § 150B-4, the Department 


expressly reserves the right to make a prospective change in the interpretation of the statutes and 


regulations at issue in this Declaratory Ruling.  S. Todd Hemphill of Bode, Call & Stroupe, 


L.L.P. has requested this ruling on ROCC’s behalf and have provided the material facts upon 


which this ruling is based. 


STATEMENT OF THE FACTS 


 ROCC directly owns and operates two CON-approved radiation oncology facilities.  


University Radiation Oncology Center (“UROC”), located at 8310 University Executive Park, 


Suite 500, Charlotte, NC  28262, was acquired by ROCC in 1997 pursuant to an exemption.  
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Matthews Radiation Oncology Center (“MROC”), located at 1400 Matthews Township Parkway, 


Matthews, NC  28105, is a “grandfathered” facility, because it became operational in 1990, prior 


to the application of the CON law to oncology treatment centers or major medical equipment. 


 The radiation oncology equipment located at UROC includes a Varian 2100C linear 


accelerator and a GE Highspeed Advantage CT simulator.  The radiation oncology equipment 


located at MROC includes a Varian 21Ex-d linear accelerator and a GE Brightspeed CT 


simulator.  Acquisition of the linear accelerator and CT simulator equipment at each facility has 


been previously approved by the agency. 


 ROCC would like to transfer its interest in UROC and MROC to two wholly owned 


subsidiaries of ROCC.   


ANALYSIS 


 The CON law provides that no person shall offer or develop a “new institutional health 


service” without first obtaining a CON.  N.C. Gen. Stat. § 131E-178.  The list of new 


institutional health services includes “the acquisition by purchase, donation, lease, transfer or 


comparable arrangement” of a linear accelerator or simulator “by or on behalf of any person,” 


N.C. Gen. Stat. § 131E-176(16)(f1)5a, 9, and “the obligation by any person of a capital 


expenditure exceeding two million dollars ($2,000,000) to develop or expand a health service or 


a health service facility, or which relates to the provision of a health service,” N.C. Gen. Stat. § 


131E-176(16)(b).   


Prior declaratory rulings show that the Department has already determined that these 


definitions do not require an entity to obtain a CON to acquire membership interests in an 


existing legal entity like ROCC which owns and operates a linear accelerator or simulator.  The 


declaratory ruling requested by Petitioner is consistent with the Department’s prior rulings that 
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have interpreted the applicability of the CON Law to the purchase of ownership interests in 


health care organizations, for the following reasons: 


The entity that owns the linear accelerator and simulator will not change, and the same 


equipment will be used to provide the same radiation oncology services, in the same location.  


The LLC will continue to own the linear accelerator, the simulator, and all the oncology 


treatment center assets that were authorized under the CON and have been used to furnish 


oncology treatments to patients.   


 The Proposed Transaction does not involve the offering or expansion of any new facility, 


service or equipment, and the state’s inventory of linear accelerators and simulators will not 


change.  No new, or additional equipment will be acquired or placed in operation in the State. 


CONCLUSION 


 For the foregoing reasons, assuming the statements of fact in the request to be true, I 


conclude that the Petitioner does not require a certificate of need in order to proceed with the 


Proposed Transaction.  


 This the ______ day of August, 2011. 


 
 


___________________________________ 
Drexdal Pratt, Director 
Division of Health Service Regulation 
N.C. Department of Health and Human Services 
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CERTIFICATE OF SERVICE 
 
 I certify that a copy of the foregoing Declaratory Ruling has been served upon the 
nonagency party by certified mail, return receipt requested, by depositing the copy in an official 
depository of the United States Postal Service in first-class, postage pre-paid envelope addressed 
as follows: 
 
 


CERTIFIED MAIL 
 
     Bode, Call & Stroupe, L.L.P. 
     S. Todd Hemphill 
     P.O. Box 6338 
     Raleigh, NC  27628-6338 
      
 
 
 This the _______ day of August, 2011. 
 
 
 


__________________________________ 
Jeff Horton 
Chief Operating Officer 
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