
 

NC DEPARTMENT OF 
HEALTH AND 
HUMAN SERVICES  

 
ROY COOPER  •  Governor 
KODY H. KINSLEY  •  Secretary 

MARK PAYNE  •  Director, Division of Health Service Regulation 

 

NC DEPARTMENT OF HEALTH AND HUMAN SERVICES • DIVISION OF HEALTH SERVICE REGULATION 

HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION 

LOCATION: 809 Ruggles Drive, Edgerton Building, Raleigh, NC 27603 
MAILING ADDRESS: 809 Ruggles Drive, 2704 Mail Service Center, Raleigh, NC 27699-2704 

https://info.ncdhhs.gov/dhsr/ • TEL: 919-855-3873  

AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER 

VIA EMAIL ONLY 
 
September 29, 2023 
 
Kenneth Burgess 
kburgess@bakerdonelson.com  
 
No Review 
Record #: 4273  
Date of Request: September 13, 2023 
Facility Name: Carolina Spine and Neurosurgery Center 
FID #: 970332 
Business Name: MH Mission Imaging, LLLP 
Business #: 3344 
Project Description: Acquire 100% member interests in Vanderbilt Park Associates, LLC from 

Carolina Spine and Neurosurgery Center, P.A. and enter into a service agreement 
with Vanderbilt Park Associates, LLC to utilize the existing fixed MRI scanner 

County: Buncombe 
 
Dear Mr. Burgess: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation 
(Agency) received your correspondence regarding the project described above. Based on the CON law in 
effect on the date of this response to your request, the project as described is not governed by, and 
therefore, does not currently require a certificate of need. If the CON law is subsequently amended such 
that the above referenced proposal would require a certificate of need, this determination does not 
authorize you to proceed to develop the above referenced proposal when the new law becomes effective.   
 
This determination is binding only for the facts represented in your correspondence.  If changes are made 
in the project or in the facts provided in the correspondence referenced above, a new determination as to 
whether a certificate of need is required would need to be made by this office. 
 
Please do not hesitate to contact this office if you have any questions.   
 
Sincerely, 

 

 
Ena Lightbourne, Project Analyst 
 

 
Micheala Mitchell, Chief 
 
cc: Carolyn Coward, Esq. 

mailto:kburgess@bakerdonelson.com
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September 13, 2023 

 
VIA EMAIL 
 
Micheala Mitchell, Chief 
N.C. Department of Health and Human Services 
N.C. Division of Health Service Regulation 
Healthcare Planning and Certificate of Need Section  
809 Ruggles Drive, Raleigh, N.C. 27603 
Via email to:  micheala.mitchell@dhhs.nc.gov 
 
Ena  Lightbourne 
Project Analyst  
N.C. Department of Health and Human Services 
N.C. Division of Health Service Regulation 
Healthcare Planning and Certificate of Need Section  
809 Ruggles Drive, Raleigh, N.C. 27603 
Via email to:  ena.lightbourne@dhhs.nc.gov 
 

RE:   No Review Determination Request Regarding Carolina Spine & Neurosurgery 
Center, P.A. and MH Mission Imaging, LLLP 

 
Dear Micheala and Ena: 

This correspondence is being provided to the N.C. Department of Health and Human Services, 
Division of Health Service Regulation, Healthcare Planning and Certificate of Need Section (the 
“Agency”) on behalf of MH Mission Imaging, LLLP (“Mission Imaging”) and Carolina Spine & 
Neurosurgery Center, P.A. (“Carolina Spine”) (collectively the “Parties”) to describe a series of 
related business activities (the “Transaction”) between the Parties and to request that the Agency 
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confirm in writing that the Transaction is not subject to review by the Agency and the Parties are 
not required to obtain a certificate of need (“CON”) before proceeding with the Transaction.  

I represent MH Mission Imaging LLLP.  Carolina Spine is represented by Carolyn Coward of the 
Van Wrinkle law firm in Asheville.  Ms. Coward has acknowledged by her signature below that 
she has reviewed and joins in this No Review Determination Request.  

Background 

Carolina Spine holds a CON for acquisition of an MRI scanner (the “MRI Scanner”).  See Exhibit 
1 (CON authorizing acquisition of the MRI Scanner).  The Carolina Spine MRI Scanner was 
initially issued to Mountain Neurological Center, P.A., effective May 29, 1998 to acquire an MRI 
Scanner, Project I.D. #B-5583-97.  Mountain Neurological Center, P.A. later changed its name to 
Mountain Neurological and Spine Center, P.A. and then later to Carolina Spine and Neurosurgery 
Center, P.A. (“Carolina Spine”). The owners of Carolina Spine engaged in a series of transactions 
that first relocated the MRI Scanner to a new limited liability company (“LLC”) which they 
created, called Mountain Spine and Neurological Imaging, LLC, then moved the MRI Scanner to 
that new LLC, and subsequently returned the MRI Scanner to Carolina Spine.  Currently, the MRI 
Scanner remains an asset of Carolina Spine.  See Exhibit 2, (May 9, 2013 correspondence between 
the Agency and counsel for Carolina Spine describing the history of the MRI Scanner CON and 
subsequent transactions, summarized in this paragraph). In 2017, Carolina Spine obtained an 
Exemption Approval from the Agency authorizing replacement of the original MRI Scanner.  See 
Exhibit 3, (Agency Exemption Approval Notice for Replacement of the MRI Scanner). 

The Proposed Transaction 

The proposed Transaction which is the subject of this No Review Determination Request involves 
several steps, as described below.  They are: 

 The owners of Carolina Spine will create a new limited liability company (“LLC”), 
Vanderbilt Park Associates, LLC (“VPA”)1. 

 Carolina Spine will own 100% of the members interests in VPA. 

 Carolina Spine will then transfer its existing assets, including the MRI Scanner and the 
associated CON rights, to VPA. 

 Thereafter, MH Mission Imaging, LLLP will acquire from Carolina Spine 100% of the 
member interests in VPA. 

 
1 The Parties have agreed upon the name “Vanderbilt Park Associates, LLC” for the new LLC.  In the 
event this name subsequently is determined to not be available for registration, the Parties will agree 
upon a corporate name that is available.  
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 The ownership of the MRI Scanner and its associated CON rights will remain with VPA. 

 MH Mission Imaging, LLLP will then enter into a services agreement with VPA whereby 
Mission Imaging will have access to the MRI Scanner. 

The Transaction Is Not Subject To Agency Review  
And No CON Is  Required For The Transaction 

We do not believe that the Transaction qualifies as a “new institutional health service” under any 
provision of the CON Statute, specifically including N.C. Gen. Stat. § 131E1-17(16).  The 
Transaction does not involve a change in bed capacity, the construction or other development of a 
new health service or health service facility, the acquisition of major medical equipment or any 
other item or service which qualifies as a new institutional health service and there are no other 
“new institutional health service” definitional elements that apply to the Transaction.   

Our opinion that no CON is required for the Transaction is based upon the following: 

1. The Agency’s historical position authorizing the owners of CON-regulated equipment 
and/or facilities to change the underlying corporate structure of the entity holding the CON 
rights to such equipment and/or facilities.  See, e.g., Exhibit 4, (2013 Declaratory Ruling 
allowing physician owners of a Professional Association that owned an LLC that owned 
operating rooms to restructure and transfer ownership of the LLC owning the operating 
rooms directly to themselves, as opposed to owning the operating rooms via LLC member 
interests).  

2. The Agency’s historical position that the acquisition of member interests in an LLC which 
owns CON-regulated assets does not constitute a “new institutional health service” and 
thus does not require that a CON be sought or obtained prior to purchase of the LLC 
member interests.  Id. 

3. The Agency’s historical position that Services Agreements of the type being entered into 
between Mission Imaging and VPA do not constitute “the acquisition by purchase, 
donation, lease, transfer or comparable arrangement” of MRI Scanners within the meaning 
of N.C. Gen. Stat. § 131E-176(16)f1 and do not otherwise require a CON.  See Exhibit 5, 
(No Review Approval by the Agency authorizing a Services Agreement arrangement 
between Carolina Spine and UNC Physicians Group Practice, II, LLC).  See Exhibit 6, 
(correspondence between counsel for Mission Imaging and Agency counsel Derek 
Hunter).  A draft of the Mission Imaging / VPA Services Agreement is attached hereto as 
Exhibit 7. 

Through a series of telephone calls and emails with Deputy Attorney General, Derek 
Hunter, counsel for the Agency, the undersigned counsel for Mission Imaging has described the 
Transaction (as described herein) and obtained confirmation that the Transaction does not 
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constitute a “new institutional health service” and thus does not require that the Parties obtain a 
CON before proceeding with the Transaction.  See Exhibit 6.  For the reasons recited herein, we 
request that the CON Section acknowledge in writing at its earliest opportunity that the 
Transaction, as described herein, is not subject to CON Section Review and that the Parties to the 
Transaction may proceed with the Transaction without first obtaining a CON.   

Please let me know if you have questions or need further information regarding this notice. 

Very truly yours, 
 

 
Kenneth Lee Burgess, Shareholder 

 
 
KLB:jdm 
Encls. 
 
cc: Carolyn Coward, Esq. 
 Rachel Coleman, Esq. 

 

Exhibits 
 
Acknowledgement and Approval of No  
Review Determination Request 
 
________________________________ 
Carolyn Coward, Esq. 
Counsel for Carolina Spine and Neurosugery Center, P.A. 

























































































From: Lightbourne, Ena
To: Stancil, Tiffany C
Subject: FW: [External] No Review Determination Request
Date: Wednesday, September 13, 2023 12:58:57 PM
Attachments: 4856-5082-8415 v.1 FILED MH Mission Imaging No Review Determination Request 9.13.23.pdf

 
Tiffany, can you log?.  Thanks.
Ena Lightbourne
Certificate of Need, Project Analyst
Division of Health Service Regulation, Healthcare Planning and Certificate of Need Section (Currently,
I am in the office on Thursdays and Fridays.  For the rest of the week, I can be reached by email.)
NC Department of Health and Human Services 
Office: 919-855-4610
Ena.lightbourne@dhhs.nc.gov
809 Ruggles Drive, Edgerton Building
2704 Mail Service Center
Raleigh, North Carolina 27699-2704
Twitter | Facebook | YouTube | LinkedIn
 
 

Email correspondence to and from this address is subject to the North Carolina Public Records Law
and may be disclosed to third parties by an authorized State official. Unauthorized disclosure of
juvenile, health, legally privileged, or otherwise confidential information, including confidential
information relating to an ongoing State procurement effort, is prohibited by law. If you have
received this email in error, please notify the sender immediately and delete all records of this email.
 

From: Burgess, Ken <kburgess@bakerdonelson.com> 
Sent: Wednesday, September 13, 2023 12:25 PM
To: Mitchell, Micheala L <Micheala.Mitchell@dhhs.nc.gov>; Lightbourne, Ena
<ena.lightbourne@dhhs.nc.gov>
Cc: Carolyn L. Coward <ccoward@vwlawfirm.com>
Subject: [External] No Review Determination Request
 
CAUTION: External email. Do not click links or open attachments unless verified. Report suspicious emails with the
Report Message button located on your Outlook menu bar on the Home tab.

 
Dear Micheala and Ena, attached please find a No Review Determination Request we are filing on
behalf of our client MH Mission Imaging, LLLP and also on behalf of Carolina Spine & Neurosurgery
Center, P.A., represented by Carolyn Coward who has also signed the attached Request.  Please let
me know if you have questions or need additional information.  Thank you, Ken Burgess
 
 
PLEASE NOTE NEW ADDRESS

mailto:ena.lightbourne@dhhs.nc.gov
mailto:Tiffany.Stancil@dhhs.nc.gov
https://www2.ncdhhs.gov/dhsr/
http://www.ncdhhs.gov/
mailto:Ena.lightbourne@dhhs.nc.gov
https://twitter.com/ncdhhs
https://www.facebook.com/ncdhhs/
https://www.youtube.com/user/ncdhhs/
https://www.linkedin.com/company/ncdhhs/
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September 13, 2023 


 
VIA EMAIL 
 
Micheala Mitchell, Chief 
N.C. Department of Health and Human Services 
N.C. Division of Health Service Regulation 
Healthcare Planning and Certificate of Need Section  
809 Ruggles Drive, Raleigh, N.C. 27603 
Via email to:  micheala.mitchell@dhhs.nc.gov 
 
Ena  Lightbourne 
Project Analyst  
N.C. Department of Health and Human Services 
N.C. Division of Health Service Regulation 
Healthcare Planning and Certificate of Need Section  
809 Ruggles Drive, Raleigh, N.C. 27603 
Via email to:  ena.lightbourne@dhhs.nc.gov 
 


RE:   No Review Determination Request Regarding Carolina Spine & Neurosurgery 
Center, P.A. and MH Mission Imaging, LLLP 


 
Dear Micheala and Ena: 


This correspondence is being provided to the N.C. Department of Health and Human Services, 
Division of Health Service Regulation, Healthcare Planning and Certificate of Need Section (the 
“Agency”) on behalf of MH Mission Imaging, LLLP (“Mission Imaging”) and Carolina Spine & 
Neurosurgery Center, P.A. (“Carolina Spine”) (collectively the “Parties”) to describe a series of 
related business activities (the “Transaction”) between the Parties and to request that the Agency 
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confirm in writing that the Transaction is not subject to review by the Agency and the Parties are 
not required to obtain a certificate of need (“CON”) before proceeding with the Transaction.  


I represent MH Mission Imaging LLLP.  Carolina Spine is represented by Carolyn Coward of the 
Van Wrinkle law firm in Asheville.  Ms. Coward has acknowledged by her signature below that 
she has reviewed and joins in this No Review Determination Request.  


Background 


Carolina Spine holds a CON for acquisition of an MRI scanner (the “MRI Scanner”).  See Exhibit 
1 (CON authorizing acquisition of the MRI Scanner).  The Carolina Spine MRI Scanner was 
initially issued to Mountain Neurological Center, P.A., effective May 29, 1998 to acquire an MRI 
Scanner, Project I.D. #B-5583-97.  Mountain Neurological Center, P.A. later changed its name to 
Mountain Neurological and Spine Center, P.A. and then later to Carolina Spine and Neurosurgery 
Center, P.A. (“Carolina Spine”). The owners of Carolina Spine engaged in a series of transactions 
that first relocated the MRI Scanner to a new limited liability company (“LLC”) which they 
created, called Mountain Spine and Neurological Imaging, LLC, then moved the MRI Scanner to 
that new LLC, and subsequently returned the MRI Scanner to Carolina Spine.  Currently, the MRI 
Scanner remains an asset of Carolina Spine.  See Exhibit 2, (May 9, 2013 correspondence between 
the Agency and counsel for Carolina Spine describing the history of the MRI Scanner CON and 
subsequent transactions, summarized in this paragraph). In 2017, Carolina Spine obtained an 
Exemption Approval from the Agency authorizing replacement of the original MRI Scanner.  See 
Exhibit 3, (Agency Exemption Approval Notice for Replacement of the MRI Scanner). 


The Proposed Transaction 


The proposed Transaction which is the subject of this No Review Determination Request involves 
several steps, as described below.  They are: 


 The owners of Carolina Spine will create a new limited liability company (“LLC”), 
Vanderbilt Park Associates, LLC (“VPA”)1. 


 Carolina Spine will own 100% of the members interests in VPA. 


 Carolina Spine will then transfer its existing assets, including the MRI Scanner and the 
associated CON rights, to VPA. 


 Thereafter, MH Mission Imaging, LLLP will acquire from Carolina Spine 100% of the 
member interests in VPA. 


 
1 The Parties have agreed upon the name “Vanderbilt Park Associates, LLC” for the new LLC.  In the 
event this name subsequently is determined to not be available for registration, the Parties will agree 
upon a corporate name that is available.  
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 The ownership of the MRI Scanner and its associated CON rights will remain with VPA. 


 MH Mission Imaging, LLLP will then enter into a services agreement with VPA whereby 
Mission Imaging will have access to the MRI Scanner. 


The Transaction Is Not Subject To Agency Review  
And No CON Is  Required For The Transaction 


We do not believe that the Transaction qualifies as a “new institutional health service” under any 
provision of the CON Statute, specifically including N.C. Gen. Stat. § 131E1-17(16).  The 
Transaction does not involve a change in bed capacity, the construction or other development of a 
new health service or health service facility, the acquisition of major medical equipment or any 
other item or service which qualifies as a new institutional health service and there are no other 
“new institutional health service” definitional elements that apply to the Transaction.   


Our opinion that no CON is required for the Transaction is based upon the following: 


1. The Agency’s historical position authorizing the owners of CON-regulated equipment 
and/or facilities to change the underlying corporate structure of the entity holding the CON 
rights to such equipment and/or facilities.  See, e.g., Exhibit 4, (2013 Declaratory Ruling 
allowing physician owners of a Professional Association that owned an LLC that owned 
operating rooms to restructure and transfer ownership of the LLC owning the operating 
rooms directly to themselves, as opposed to owning the operating rooms via LLC member 
interests).  


2. The Agency’s historical position that the acquisition of member interests in an LLC which 
owns CON-regulated assets does not constitute a “new institutional health service” and 
thus does not require that a CON be sought or obtained prior to purchase of the LLC 
member interests.  Id. 


3. The Agency’s historical position that Services Agreements of the type being entered into 
between Mission Imaging and VPA do not constitute “the acquisition by purchase, 
donation, lease, transfer or comparable arrangement” of MRI Scanners within the meaning 
of N.C. Gen. Stat. § 131E-176(16)f1 and do not otherwise require a CON.  See Exhibit 5, 
(No Review Approval by the Agency authorizing a Services Agreement arrangement 
between Carolina Spine and UNC Physicians Group Practice, II, LLC).  See Exhibit 6, 
(correspondence between counsel for Mission Imaging and Agency counsel Derek 
Hunter).  A draft of the Mission Imaging / VPA Services Agreement is attached hereto as 
Exhibit 7. 


Through a series of telephone calls and emails with Deputy Attorney General, Derek 
Hunter, counsel for the Agency, the undersigned counsel for Mission Imaging has described the 
Transaction (as described herein) and obtained confirmation that the Transaction does not 
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constitute a “new institutional health service” and thus does not require that the Parties obtain a 
CON before proceeding with the Transaction.  See Exhibit 6.  For the reasons recited herein, we 
request that the CON Section acknowledge in writing at its earliest opportunity that the 
Transaction, as described herein, is not subject to CON Section Review and that the Parties to the 
Transaction may proceed with the Transaction without first obtaining a CON.   


Please let me know if you have questions or need further information regarding this notice. 


Very truly yours, 
 


 
Kenneth Lee Burgess, Shareholder 


 
 
KLB:jdm 
Encls. 
 
cc: Carolyn Coward, Esq. 
 Rachel Coleman, Esq. 


 


Exhibits 
 
Acknowledgement and Approval of No  
Review Determination Request 
 
________________________________ 
Carolyn Coward, Esq. 
Counsel for Carolina Spine and Neurosugery Center, P.A. 
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Kenneth (Ken) L. Burgess
Shareholder
Baker, Donelson, Bearman, Caldwell & Berkowitz, PC
2235 Gateway Access Point
Suite 220
Raleigh, N.C. 27607
Phone: 919-294-0802
Cell:  919-449-4754
Email address: kburgess@bakerdonelson.com
www.bakerdonelson.com
 
Baker,  Donelson, Bearman, Caldwell & Berkowitz, PC represents clients across the U.S. and abroad
from offices in Alabama, Florida, Georgia, Louisiana, Maryland, Mississippi, North Carolina, South
Carolina, Tennessee, Texas, Virginia and Washington, D.C.
 
NOTICE: This electronic mail transmission with any attachments may constitute an attorney-client
communication, protected health information (PHI) or other confidential information that is in fact
confidential, legally protected from disclosure and/or protected by the attorney-client privilege. If
you are the intended recipient, please maintain confidentiality and be aware that forwarding this e-
mail to others may result in a waiver of these protections and privileges and regardless electronic
communications may be at times illegally accessed and viewed. If you are not the intended recipient,
this e-mail is not intended for transmission to you, nor to be read, reviewed, used, distributed or
even received by you or any other unauthorized persons. If you have received this electronic mail
transmission in error, please double delete it from your system immediately without copying,
reading or disseminating it, and notify the sender by reply e-mail, so that our address record can be
corrected. Thank you very much.

mailto:kburgess@bakerdonelson.com
http://www.bakerdonelson.com/
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