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RE: Written Comments regarding CON application filed by Total Renal Care of North
Carolina, LLC, d/b/a/ Guilford County Dialysis, HSA 1l — Project I.D. No. G-011439-17

Dear Ms. Pitman and Ms. Inman:

Wake Forest University Health Sciences (“WFUHS”), Triad Dialysis Center of Wake Forest
University (“TDC”) and High Point Kidney Center of Wake Forest University (“HPKC”) submit
the following written comments regarding the certificate of need (“CON”) application filed by
Total Renal Care of North Carolina, LLC, d/b/a/ Guilford County Dialysis (hereinafter, “DaVita”)*
in Guilford County. The DaVita Guilford application seeks to develop a new 10-station End Stage
Renal Disease (“ESRD”) facility in Greensboro, Guilford County, by relocating 7 dialysis stations
from Reidsville Dialysis in Rockingham County and 3 dialysis stations from Burlington Dialysis
in Alamance County. WFUHS owns and TDC operates a 27-station ESRD facility in High Point,
Guilford County, North Carolina. WFUHS owns and HPKC operates a 40-station ESRD facility
in High Point, and has a certificate of need (“CON?”) to add one additional station.?

SUMMARY OF COMMENTS

Initially, it is important to note that this CON application replaces an application DaVita filed on
September 15, 2017, seeking to develop a 10-station Guilford County ESRD facility using 5
stations from Dialysis Care of Rockingham County and 5 stations from Reidsville Dialysis (Project
I.D. No. G-011412-17). Both WFUHS and Bio-Medical Applications of North Carolina, Inc.
(“BMA”) filed comments on October 31, 2017 opposing the application.® Shortly before the
public hearing scheduled for November 17, 2017, DaVita withdrew the application and filed this
new application. However, little has changed from the first application. Two items are of particular
note:

1. As set forth in both the WFUHS and BMA'’s prior comments, the September DaVita
application failed to comply with SMFP Policy ESRD-2 and Criterion 1, because Dialysis
Care of Rockingham County did not serve any Guilford County residents. This time, the
included comments clearly show that Reidsville Dialysis Center does not currently serve

! The proposed DaVita Guilford facility and other related facilities in North Carolina are all owned by DaVita, Inc.,
so the applicant will be referred to hereinafter as DaVita.

2 Unless otherwise noted, the three commenters hereafter will be referred to collectively as WFUHS.

3 A copy of WFUHS’ prior October 21, 2017 written comments is attached as Exhibit 1.
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Guilford County residents. Therefore, the new application also fails to comply with SMFP
Policy ESRD-2 and Criterion 1.

2. As with the prior application, the patient letters of support do not support the projections
in that application. In fact, they show quite the opposite:

o0 36 of those 42 letters of support are the exact same letters used in the prior
application. As with the prior application, several of those letters were from
patients who previously wrote similar letters for another DaVita facility CON
application in Alamance County, which for most of those patients would be more
convenient than a facility located in Greensboro.

0 None of the letters actually include the patient name other than on the signature
line, which is often illegible. The letters also include no address, city or county of
the patient. Instead, they include only a zip code (which in several cases, turned
out to be wrong).

o Inorder to test whether the patients whose names were legible actually lived where
DaVita claimed, WFUHS mapped the addresses of those patients. In doing so,
WFUHS discovered that the vast majority of these patients live further from the
proposed new facility than from their existing dialysis facilities. Indeed, at least 5
of the patients providing letters of support live more than 30 miles away from
DaVita Guilford’s proposed site. Three of those 5 patients live more than 40 miles
away from DaVita Guilford. In addition, at least 7 of the patients live in different
zip codes from those reported in the patient letters.

Based upon these deficiencies, DaVita’s utilization projections are unreliable, and the application
is non-conforming with Criteria 1, 3, 4, 6 and 18a, as well as the Performance Standards in the
Agency’s rules. DaVita’s financial projections, which are based on those unreliable utilization
projections, are also unreliable, and therefore the application fails to demonstrate financial
feasibility under Criterion 5.

Each of these issues is addressed below under the headings of the CON Section’s CON application
form.

ANALYSIS

SECTION B - “CRITERION (1)” - G.S. 131E-183(a)(1)

The proposed project shall be consistent with applicable policies and need determinations
in the State Medical Facilities Plan, the need determination of which constitutes a
determinative limitation on the provision of any health service, health service facility,
health service facility beds, dialysis stations, operating rooms, or home health offices that
may be approved.

The July 2017 SDR identifies a deficit of 10 stations in Guilford County. There is no specific need
determination in the SDR for a new 10-station facility under the county need methodology,
because several BMA facilities in Guilford County are not at 80% utilization. However, where
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there is a deficit of 10 or more stations in a county, SMFP Policy ESRD-2 permits development
of a new facility, through relocation of existing dialysis stations from a contiguous county, if the
applicant can demonstrate that all of the following criteria are met.

Policy ESRD-2: Relocation of Dialysis Stations

Relocations of existing dialysis stations are allowed only within the host county and to
contiguous counties. Certificate of need applicants proposing to relocate dialysis stations
to a contiguous county shall:

1. Demonstrate that the facility losing dialysis stations or moving to a contiguous
county is currently serving residents of that contiguous county; and

2. Demonstrate that the proposal shall not result in a deficit, or increase an existing
deficit in the number of dialysis stations in the county that would be losing stations
as a result of the proposed project, as reflected in the most recent North Carolina
Semiannual Dialysis Report, and

3. Demonstrate that the proposal shall not result in a surplus, or increase an existing
surplus of dialysis stations in the county that would gain stations as a result of the
proposed project, as reflected in the most recent North Carolina Semiannual
Dialysis Report.

As noted, DaVita proposes to develop a 10-station ESRD facility by relocating 7 dialysis stations
from Reidsville Dialysis in Rockingham County and 3 dialysis stations from Burlington Dialysis
in Alamance County. Under paragraph 1 of Policy ESRD-2, in order to transfer stations from both
Reidsville Dialysis and Burlington Dialysis, DaVita must demonstrate that each facility currently
serves Guilford County residents. Based on patient letters of support, which comprise the sole
basis for DaVita’s patient projections, and the results found when mapping the home address of
the two Reidsville Dialysis Center patients identified in the letters of support, it does not appear
that either patient actually lives in Guilford County. Thus, DaVita cannot demonstrate this
requirement is satisfied.

The following is an excerpt from Table A of the July 2017 SDR, providing December 2016 data
for the ESRD facilities serving Guilford County residents:
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Provider Facility Home In-Center  County
Number Facility Name County Patients Patients Total
Facilities serving residents of Guilford County
34-2504 BMA of Greensboro Guilford 35 175 210
34-2537 BMA of South Greensboro Guilford 0 173 173
34-2514 High Point Kidney Center Guilford 28 117 145
34-2634 FMC of East Greensboro Guilford 0 128 128
34-2600 BMA of Southwest Greensboro Guilford 0 105 105
34-2613 Northwest Greensboro Kidney Center Guilford 0 96 96
34-2599 Triad Dialysis Center Guilford 0 77 77
34-2505 Piedmont Dialysis Center Forsyth 12 3 15
34-2533 BMA Burlington Alamance 0 14 14
34-2567 Burlington Dialysis Alamance 1 11 12
34-2553 Lexington Dialysis Center Davidson 2 1 3
34-3504 Duke Hospital Dialysis Durham 1 1 2
34-2640 Reidsville Dialysis Rockingham 0 2 2
34-2616 Durham West Dialysis Durham 2 0 2
34-2639 Thomasville Dialysis Center Davidson 0 2 o
34-2691 Carolina Dialysis - Mebane Alamance 1 1 2
34-2641 Rockingham Kidney Center Rockingham 0 1 1
34-2667 Miller Street Dialysis Center Forsyth 0 1 1
34-2524 BMA of Asheboro Randolph 1 0 1
34-2512 BMA of Raleigh Dialysis Wake 0 1 1
34-2569 Salem Kidney Center Forsyth 0 1 1
34-2622 Carolina Dialysis Carrboro Orange 1 0 1
Guilford Totals 84 910 994

The SDR indicates that Reidsville Dialysis Center served two patients from Guilford County on
December 31, 2016. SDR data is sent directly to the State Agency by providers who collect the
data. The accuracy of that data (which is now 12 months old) is dependent upon the provider’s
ability to capture, verify, and maintain the data, so the July 2017 SDR alone is not sufficient to
confirm that Reidsville Dialysis currently serves two Guilford County residents. Further, while 2
patients from Reidsville Dialysis Center provided patient support letters for DaVita Guilford,
which identify zip codes that include Guilford County, neither letter includes or attests to the
patient’s actual home county. WFUHS’ mapping evidences shows that both actually live in
Rockingham County.

The first of those patients appears to be Claudene or Claudean Stephens, who signed a letter that
stated her zip code is 27405 or 27406. However, using White Pages Pro at
http://www.whitepages.com we could find no one by that name living in either zip code area. In
fact within the state of North Carolina, we could only find two people with that name at all. One
occurrence of the name Claudean or Claudene Stephens is a female living in the Statesville area
of Iredell County. The Claudean Stephens we believe signed the patient support letter included in
the DaVita Guilford application actually lives in zip code area 27320, Rockingham County, as
demonstrated below.
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In fact, this Claudean or Claudene Stephens lives less than 3 miles from Reidsville Dialysis Center.
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The other patient support letter from a Reidsville Dialysis Center patient was signed by David
Hatch. The letter also does not indicate the patient’s home county. However, it does include Mr.
Hatch’s zip code area of 27357, which lies in both Rockingham and Guilford Counties. White
Pages Pro returned one result for David Hatch living in zip code area 27357. The other North
Carolina address result for David Hatch is in Randolph County.
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When we mapped Mr. Hatch’s address, it shows that his address is just north of the Guilford
County line in Rockingham County.
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Because (1) neither of the letters of support from Reidsville Dialysis patients in Exhibit C-1 to
the DaVita Guilford application attest to the patient’s home county, (2) neither patient, when
searched online and mapped, resides in Guilford County, and (3) there is no other documentation
presented by DaVita to verify any patient’s county residency, the DaVita Guilford application fails
to provide adequate documentation of Reidsville Dialysis Center’s service to any Guilford
County residents and therefore fails to conform to Policy ESRD-2.

The Agency already addressed this issue over 13 years ago, disapproving a CON application where
the facility proposing to relocate stations across county lines was not providing in-center dialysis
services to residents of the contiguous county at the time of the application. In 2004, Wake Forest
University Health Sciences (Lessor) and Huntersville Dialysis Center of Wake Forest University
d/b/a Huntersville Dialysis Center (Lessee) (collectively, “HDC”) proposed to relocate 10 stations
from Statesville Dialysis Center in Iredell County to a new facility in Huntersville, Mecklenburg
County, Project I1.D. No. F-7017-04. The CON Section found the application non-conforming
with Policy ESRD-2 and Criterion 1, because while HDC proposed to serve 18 in-center dialysis
patients from Mecklenburg County, which had been receiving their care at WFUHS’ Mooresville
facility (Lake Norman Dialysis Center) in Iredell County, HDC did not report serving any in-center
dialysis patients from Mecklenburg County at Statesville Dialysis Center, from where stations
would be relocated. See Required State Agency Findings, p. 2, Exhibit 2 hereto. HDC filed a
Petition for Contested Case Hearing, contending that while Statesville Dialysis Center did not
serve any in-center dialysis patients from Mecklenburg County, it did serve home training patients
from that county, and therefore, the facility “currently served” Mecklenburg County residents
within the meaning of Policy ESRD-2. However, the ALJ, the final Agency decision maker and
the N.C. Court of Appeals all sided with the Agency, finding as a matter of law that the Agency’s
interpretation of Policy ESRD-2 was correct.

The Agency asserts and this Court agrees that it is implicit in the policies set forth, as well
as in the action sought by Petitioners, i.e., the transfer of dialysis stations, that only in-
center patients would be considered in determining whether the application complies with
ESRD-2. ... Accordingly, we ... hold the Agency correctly determined that Petitioners’
application for the transfer of ten dialysis stations failed to conform to the criteria set forth
under ESRD-2.
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Wake Forest Univ. Health Sciences v. N.C. HHS, Div. of Facility Servs., 180 N.C. App. 327, 331,
638 S.E.2d 219, 222 (2006) (copy attached as Exhibit 3).* Based on the Court of Appeals’ holding
and the clear language of Policy ESRD-2, unless an applicant can demonstrate that each facility
transferring dialysis stations is currently serving in-center residents of the contiguous county, those
stations cannot be moved under Policy ESRD-2.

DaVita cannot comply with this provision of ESRD-2 because Reidsville Dialysis appears to serve
no Guilford County in-center (or home) dialysis patients, so stations may not be relocated from
that facility to a new facility in Guilford County. Further, even assuming that Burlington Dialysis
serves Guilford County residents, only 3 stations are proposed to be relocated from that facility,
and under the SMFP and Agency rules, a new ESRD facility must have at least 10 stations to
receive a CON. See 2017 SMFP, p. 373, Basic Principle No. 2; 10A N.C.A.C. 14C.2203(a).
Without the 7 stations from Reidsville Dialysis in Rockingham County, DaVita Guilford cannot
obtain a CON. Because the DaVita Guilford application is non-conforming with Policy ESRD-2,
Basic Principle No. 2 and Agency rules, it is non-conforming with Criterion 1 and must be denied.

SECTION C - “CRITERION (3)” - G.S. 131E-183(a)(3)

The applicant shall identify the population to be served by the proposed project, and shall
demonstrate the need that this population has for the services proposed, and the extent to which
all residents of the area, and, in particular, low income persons, racial and ethnic minorities,
women, handicapped persons, the elderly, and other underserved groups are likely to have access
to the services proposed.

Of the 42 patient support letters submitted by DaVita Guilford, four are from PD patients, which
may not be considered for dialysis station utilization. The remaining 38 ICH patient support letters
originate from multiple DaVita facilities in Alamance County. None of those letters attest to the
patient’s home county.

On pages 14 and 15, DaVita describes from what facility its projected in-center patients will
originate. Below is a spreadsheet illustrating the narrative on those pages:

County Burlington Reidsville  North Burlington DC Rockingham Alamance Totals
Alamance 9 9 18
Guilford 13 2 15
Randolph 2 1 3
Stokes 2 2
Total 24 2 9 2 1 38

4 As noted in the case caption of Exhibit 3, DaVita was a party in that appeal, supporting the Agency’s interpretation
of Policy ESRD-2 and its decision disapproving the application. Therefore, both the Agency and DaVita are bound
by principles of res judicata and collateral estoppel from supporting a different interpretation of Policy ESRD-2, now.
See Catawba Memorial Hosp. v. N.C. Dep't of Human Res., 112 N.C. App. 557, 436 S.E.2d 390 (1993), review denied
336 N.C. 72, 445 S.E.2d 31 (1994); Thomas M. Mclnnis & Associates, Inc. v. Hall, 318 N.C. 421, 428, 349 S.E.2d
552, 556 (1986).
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Page 15 also includes a chart with a patient breakdown by zip code and county. It includes 13 zip
codes and four counties. This chart and the last paragraph on page 15 indicate that DaVita’s patient
projections are directly tied to the patients who signed support letters and those patients’
willingness or unwillingness (32 of the 38 listed above) to transfer to the DaVita Guilford location.
Page 15, thereby, defines the parameters by which DaVita has based its facility’s projected
census and pro forma.

However, the information contained in those letters of support is significantly flawed. Essentially,
each of those letters includes a zip code. DaVita then assumes the county of residence of each
patient. However, a number of those zip codes straddle county lines. None of the letters include
the patient’s address, city or county (many of them do not even include a legible name), and there
is nothing else in the application to document the accuracy of these assumptions.

In order to test the veracity of DaVita’s representations, WFUHS attempted to identify and map
the physical location of each patient and determine drive times to their current facility, to DaVita
Elon, and to DaVita Guilford. When drive distance and times appeared excessive we used the
closest DaVita facility. If a patient’s name was illegible, we mapped drive times from their zip
code area to the same locations. Based on physical addresses for the patients we could find and
zip code areas for the patients we could not find, we attempted to determine patient county
residency and compare our findings with the information in Section C of the DaVita application.
Exhibits 4 and 5 provide those individual patient findings through a map ° and a spreadsheet with
drive times and distances.

Our findings based on patient mapping is condensed below for county residency by facility and
modality:

Alamance Alamance Dialyis  |DialysisCare | Noth  |North

County County Burlington Burlington | Careof |of Rockingham| Burlington [Burlngton | Reidsville |Reidsville

- Dialysis Dialysis Total | ~ Dialysis Dialysis Total | ~ Rockingham|County Total |~ Dialysis  |Dialysis Total |~ Dialysis  |Dialysis Total |Grand Total
Row Labels ren ™ ICH ™ ICH ICH ICH
Alamance 0 1 11 3 3 n
Alamance, Caswell Gfond 2 2 4 4 G
Alamance, Gaifor, Kanolph 0 I I I ' z
Casvell 1 1 1
Guilford | [ ] 1 17 | 12 | | 12
Guiford, Rockinghama 1 1 1
Rockingha 1 1 2 2 3
Swks 2 2 z
(Grand Total | | 3 T 2 2 7| 9| 9 2 | 4z

These findings show the following:

e There are 9 patients who reside in zip code areas that lie in multiple counties and for whom
we could not determine a name by which to search for an address to verify patient county

> The map in Exhibit 4 shows the locations of DaVita’s existing facilities in Rockingham and Alamance Counties,
the locations of WFUHS and BMA facilities in the area, DaVita’s proposed facility site in Guilford County, and the
current location of DaVita Guilford’s projected patients. DaVita’s proposed Guilford County site is identified by a
green pushpin immediately under the word “Guilford.”
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residency. Thus, it is impossible to determine what need, if any, those patients would have
for a new DaVita location in Guilford County.

No more than 12 ICH and 1 PD patient who signed support letters actually reside in
Guilford County, which is 3 patients less than DaVita indicates in Section C.

There are 7 ICH patients whose actual zip code is different from the zip code reported in
their letter.

1 patient resides in Caswell County and 3 patients reside in Rockingham County, neither
of which was included in DaVita’s service area projections for DaVita Guilford.

Comparing the drive times of patients we were able to identify to their current drive times and
distances, we found the following:

Drive times to DaVita Guilford versus their current facility will increase for 76% of the
patients who provided support letters for DaVita Guilford, contrary to the expectations of
greater convenience and shorter travel times included in the patient letters.

Drive distances to DaVita Guilford versus their current facility will increase for 83% of
the patients who provided support letters for DaVita Guilford, contrary to the expectations
of greater convenience and shorter travel times included in the patient letter.

Of the 42 patient letters submitted, at least 5 patients live more than 30 miles from DaVita
Guilford, which is contrary to DaVita’s assertion on page 19, which indicates 0% will
travel more than 30 miles.

10 patients who signed letters of support for DaVita Guilford also signed letters of support
for DaVita Elon, which has been CON approved, but not certified. See Exhibits 5 and 6.
Of those patients, only 4 live closer to the proposed DaVita Guilford than DaVita Elon or
their current facility.

2 patients who signed letters of support for DaVita Guilford live closer to another DaVita
unit than the one they attend or DaVita Guilford.

27 patients who signed letters of support for DaVita Guilford live +/- 3 minutes as close to
or closer to DaVita Elon than their current facility, which demonstrates that DaVita Elon
is an effective alternative to DaVita Guilford in terms of convenience to patients.

Only 12 patients out of all 42 who signed letters of support for DaVita Guilford will
experience a travel convenience or benefit from its location. Of those 12 patients, only 8
reside in Guilford County.

The DaVita Guilford application does not demonstrate that the Guilford County dialysis
population has a need for the proposed service. As set forth on page 14 of the application, DaVita
projects the following patient population in the first two years of operation:
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Total Projected Patients by County of Residence

oYl 0Y2

County Patients asa

Percent of Total
In-center [Home Hemo| Penfoneal | In-center [Home Hemo| Peritoneal

County Patients | Patients | Patienfs | Patients | Pafients | Pafients | OY1 0Y2
Alamance 12 ] 1 12 ] il 36.1% 34.2%
Guilford 15 ] i 16 0 3 47.2% 20.0%
Randolph 3 ] 1 3 0 | 11.1% 10.5%
Stokes 2 0 0 2 0 0 5.6% 5.3%
Total * 32 0 4 33 0 ] 100% 100%

Based on the table, above, DaVita projects to serve 15 of the 32 Guilford County patients projected
to need the 10 deficit stations reported in the July 2017 SDR. This equates to about 5 stations’
worth of patients of the 10 stations or about 50% of the Guilford County deficit.

15 + 3.2 = 4.68 stations’ worth of patients

However, based on our patient mapping efforts utilizing the patient support letters, we were only
able to verify the county residency of 12 ICH patients who reside in Guilford County.

12 + 3.2 = 3.75 stations’ worth of patients

This equates to about 4 stations” worth of patients of the 10 stations or about 40% of the Guilford
County deficit.

Of those 12 confirmed Guilford County residents, only 8 will experience greater convenience or
shortened travel times by attending DaVita Guilford versus their current facility.

8 + 2.5 = 3.2 stations' worth of patients

This equates to about 3 stations” worth of patients of the 10 stations proposed, or about 30% of the
Guilford County deficit.

The other 5 to 7 stations will serve primarily patients from Alamance County, where there is a 27-
station surplus; Stokes County, where there is neither a surplus nor a deficit; Randolph County,
where there is a 5-station surplus; and Rockingham County, where there is a 16-station surplus.
Thus, after DaVita’s project is operational, the patients of Guilford County will continue to be
underserved by 5 to 7 dialysis stations since those stations are projected to be utilized by patients
who have no need to attend a dialysis center outside of their home county.

Further, the facts do not support a need to serve even these few Guilford County residents.
WFUHS has mapped the patient address for patients who had legible signatures and the current
zip code areas of those patients who had illegible signatures or could not otherwise be found. The
findings for those patients is included in Exhibit 5 attached hereto. WFUHS was able to find
address information for 27 of the 42 patients who submitted support letters for DaVita Guilford.
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The other 15 patient letters contained either illegible signatures or contained names that could not
be found at whitepages.com or other search locations. Given that 15 of the 42 (or 35.7%) of patient
letters contained no defining information as to the identity, geographic proximity, nor home county
of the patients who signed them, serious questions must be raised as to whether or not those letters
may actually be relied upon to support DaVita’s contentions. Failure to adequately document
representations in an application are grounds for disapproval.

Even if the CON Section were to conclude the letters in Exhibit C-1 of the application are reliable,
Exhibit 5 attached hereto demonstrates that the majority of those patients (76%-83%) would face
additional travel times and distances should they transfer their care to DaVita Guilford versus their
current facility. This is contradictory to the expectations expressed in the support letters the
patients signed and on which DaVita bases all of its facility census and utilization projections.

This lack of geographic support for a new Guilford County ESRD facility is even more troubling
when coupled with the fact that DaVita by its own admission has separately applied and been
approved several times in 2016 and 2017 to develop additional stations in its Alamance County
facilities, based upon serving the needs of some of the same Alamance County residents it projects
to serve in DaVita Guilford, as outlined below:

Another issue is that some of the patients who receive dialysis services in Alamance
County who signed letters of support for this project may have signed a letter of support
for one of the other DaVita projects in Alamance County. All of these patients have
indicated that this may be a once in a lifetime to receive services from a DaVita facility in
their home county or at a location more convenient to them. Our Regional Operations
Director has spoken to all of these patients. Other patients have been identified and have
agreed to sign letters indicating their desire to consider transfer to the new facility being
developed in Burlington. Mr. Hyland will meet with the Project Analyst who has
responsibility for Alamance County and will offer to submit additional letters if needed.

See DaVita Guilford application, p. 3 (emphasis added).

Essentially, the DaVita Guilford application admits to “double-dipping,” by using the same
patients to support multiple CON applications for ESRD services. The application proposes to
correct this duplication by submitting additional letters of support after the application has been
filed. However, that would be an impermissible amendment to the application under 10A
N.C.A.C. 14C.0204. Further, since the Agency is not conducting an expedited review and has
scheduled a public hearing on the DaVita application, the Agency cannot contact the applicant
during the review “and request additional or clarifying information, amendments to, or
substitutions for portions of the application.” N.C. Gen. Stat. 8131E-185(a2).

The actual facts reveal that DaVita’s double dipping is not limited to this one instance. In 2015-
2017, DaVita filed a number of CON applications proposing to relocate stations within Alamance
County. According to the July 2017 SDR, the following approved projects are still under
development:
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e Elon Dialysis / Develop a new dialysis facility by relocating 8 stations from Burlington
Dialysis and 2 stations from North Burlington Dialysis / Project 1.D. No. G-11212-16 /
Conditionally approved 10/4/16 — Not certified as of 6/9/2017.

e Mebane Dialysis / Develop a new 10-station dialysis facility in Alamance County by
relocating 4 stations from Burlington Dialysis and 6 stations from North Burlington
Dialysis / Project I.D. No. G-11289-17 / Conditionally approved 3/31/17 — Not certified as
of 6/9/2017.

e Burlington Dialysis / Add four stations for a total of 16 dialysis stations upon completion
of this project, Project 1.D. No. G-11212-16 (relocate 8 stations) and Project 1.D. No. G-
11289-17 (relocate 4 stations) / Project I.D. No. G-11321-17 / Conditionally approved
5/9/17 — Not certified as of 6/9/2017.

e North Burlington Dialysis / Add 2 dialysis stations for a total of 16 stations upon
completion of this project, Project I.D. No. G-11089-15 (Add six dialysis stations), Project
I.D. No. G-11212-16 (Relocate two stations from North Burlington Dialysis to Elon
Dialysis), and Project I.D. No. G-11289-17 (Relocate six stations from North Burlington
Dialysis to Mebane Dialysis) / Project 1.D. No. G-11318-17 / Conditionally approved
6/12/17 — Not certified as of 6/9/2017.

An examination of the letters of support for the Elon Dialysis and DaVita Guilford applications
reveals that at least ten patients signed letters of support for both facilities, as follows:

Name City® County | Zip
James Wilson McLeansville | Guilford | 27301
Willette D. Mitchell | Greensboro | Guilford | 27406
Tammy E. Moore Greensboro | Guilford | 27409
Louis Walker Gibsonville | Guilford | 27249
Anthony Martin Greensboro | Guilford | 27405
Mary Beale Elon Alamance | 27244
Pauline H. Tate Elon Alamance | 27244
Illegible Unknown | 27244
X Unknown | 27244
John S. Ingram Burlington Caswell | 27217’

Copies of those duplicate letters from the Elon Dialysis and DaVita Guilford applications are
attached hereto as Exhibit 6 and are separately identified in Exhibit 5. The Elon Dialysis application
projected that the need for the facility was based upon the assumption that all 33 of the patients
who signed letters of support for the application would transfer to the new facility. The Agency’s
Findings accepted this assumption as reasonable and found the Application conforming to

® The city listed is based on the zip code given in each letter and name/address searches on whitepages.com as set
forth in Exhibit 5. The zip code corresponds with the actual address found for the patient or in the case of “lllegible
and X,” it corresponds with the zip code on the letter. That exhibit also includes a column which identifies the Guilford
support letters that are duplicates of support letters provided for the Elon application.

7 WFUHS mapping indicates that Mr. Ingram actually lives in zip code 27244. See Exhibits 4 and 5.
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Criterion 3. See Elon Dialysis Required State Agency Findings, pp. 4-5, Exhibit 7 hereto. Because
the 10 duplicate letters of support were material to the CON Section’s approval of the Elon Dialysis
application, they cannot be used to support the DaVita Guilford application. Without those letters,
the DaVita Guilford application does not demonstrate the need for at least 3.2 patients per station
in the second year, and must be disapproved.

In addition, although the 2017 applications filed by Burlington Dialysis and North Burlington
Dialysis took into account patients transferring to Elon Dialysis or Mebane Dialysis, neither
application projected that patients would transfer to a new facility in Guilford County.

As a practical matter, based on the zip codes and mapping data of the 10 patients listed above, as
well as other patients from Stokes, Guilford and Alamance Counties, it is unrealistic to assume
that the proposed DaVita Guilford facility will be more convenient than the patients’ existing
facilities. As shown in Exhibits 4 and 5, most of these patients live closer to their current facility
or to the Elon Dialysis site than the proposed DaVita Guilford facility. Therefore, DaVita has
failed to demonstrate the need that this population has for the services proposed.

The Agency has previously disapproved ESRD applications where the applicant failed to
adequately demonstrate support for their projection that their proposed new site would be more
convenient for existing patients. For instance, in 2008, the Agency disapproved DaVita's
application to develop and operate a new 10-station dialysis facility in the town of Leland in
Brunswick County and approved BMA’s competing application to develop and operate a new
dialysis facility in the town of Supply, also in Brunswick County. DaVita filed a petition for
contested case hearing challenging that decision, which was upheld by the ALJ’s Recommended
Decision and the Final Agency Decision. The Court of Appeals affirmed, in part, because it
concluded that DaVita had failed to demonstrate a need for its project, given the fact that there
were insufficient patient letters of support to document DaVita’s utilization projections of 31
patients upon opening of the facility. Total Renal Care of North Carolina, LLC v. North Carolina
Dept. of Health and Human Services, 206 N.C. App. 674, 698 S.E.2d 446, 453 (2010) (copy
attached as Exhibit 8).

Similarly, the DaVita Guilford application fails to demonstrate that it is reasonable to assume that
32 existing Alamance, Guilford, Randolph and Stokes County residents will transfer their care
from their current facilities in Rockingham and Alamance Counties to the proposed DaVita facility
in central Guilford County. For that reason alone, the application is non-conforming with Criterion
3 and unapprovable.

SECTION E - “CRITERION (4)” - G.S. 131E-183(a)(4)

Where alternative methods of meeting the needs for the proposed project exist, the
applicant shall demonstrate that the least costly or most effective alternative has been
proposed.

On page 20 of the DaVita Guilford application, the applicant offers the following response when
asked why the new facility is needed at the proposed site, as opposed to another area of the county:
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The majority of the patients who signed letters indicating an interest in transferring their
care to the proposed DaVita Guilford live in Greensboro or east of Greensboro. Most of
the patients who live in Alamance County live on the western edge of the county in Elon.
Even though Fresenius operates five facilities in the greater Greensboro area and has
proposed to develop two additional facilities in Guilford County, the most practical
placement for our dialysis facility is in Greensboro.

The first sentence above is true, but only because Alamance County, where DaVita already has 3
existing and 2 approved ESRD facilities, is east of Greensboro. As the chart in Exhibit 5 and the
map in Exhibit 4 show, 76% of all patients who signed letters of support for DaVita Guilford would
experience an increase in travel time to DaVita Guilford versus their current facility. Given
Alamance County’s 27-station surplus, DaVita’s existing and approved Alamance County stations
can adequately serve the needs of DaVita’s existing Alamance County patients. If the locations of
these patients justify more stations in Guilford County, the obvious conclusion is that they more
likely are needed in eastern Guilford County near the Alamance/Guilford County line,® much more
than they are needed in the heart of Greensboro, which is thoroughly covered by BMA, TDC and
HPKC.

It is also important to recognize that patients living outside of the metropolitan Greensboro area
likely travel away from the city to avoid traffic patterns going into the city in the mornings and out
of the city in the evenings. This is a conscious choice and indicative of travel patterns in
metropolitan areas throughout North Carolina. Thus, the only way to possibly improve access for
DaVita’s Guilford County patients would be to develop a facility in eastern Guilford County.

Thus, serving DaVita’s current patient population (which primarily consists of non-Guilford
County residents) with its existing and approved Alamance and Rockingham County stations
clearly is a more effective alternative than developing a new facility in Guilford County.

Further, because DaVita Guilford has failed to demonstrate conformity with Criteria 1 and 3, it
has not proposed an effective alternative and cannot be approved.

SECTION F - “CRITERION (5)” - G.S. 131E-183(a)(5)

Financial and operational projections for the project shall demonstrate the availability of
funds for capital and operating needs as well as the immediate and long-term financial
feasibility of the proposal, based upon reasonable projections of the costs of and charges
for providing health services by the person proposing the service.

As noted under the Criterion 3 discussion above, DaVita Guilford’s utilization projections are
unreliable. The financial projections in the application are based on those unreliable utilization
projections, and therefore, the application fails to demonstrate financial feasibility under Criterion
5.

8 Based on the information contained in Table A of the July 2017 SDR, Table A (copied on page 3 above), 78% of
Guilford County patients (25 of the 32 predicted to be underserved) going outside of Guilford County for their care
travel to Alamance County, to BMA Burlington (14 patient) and DaVita’s Burlington Dialysis (11 patients).
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SECTION G - “CRITERION (6)” - G.S. 131E-183(a)(6)

The applicant shall demonstrate that the proposed project will not result in unnecessary
duplication of existing or approved health service capabilities or facilities.

As discussed under Criterion 3 above, many of the dialysis patients projected to utilize the
proposed DaVita Guilford facility reside in Alamance County and several have signed letters of
support for CON projects in their home county. Due to the 27-station surplus in Alamance County,
a provision of care for any Alamance County resident patient outside of Alamance County is by
definition ““an unnecessary duplication of existing and/or approved health service capabilities or
facilities.”” The same can be said for the two Stokes County residents currently served by Dialysis
Care of Rockingham County, the two Rockingham County residents currently served by Reidsville
Dialysis, and the two Randolph County residents served in DaVita’s Alamance County facilities.
Thus, DaVita’s CON application is non-conforming with Criterion 6.

SECTION N - “CRITERION (18a)” - G.S. 131E-183(a)(18a)

The applicant shall demonstrate the expected effects of the proposed services on
competition in the proposed service area, including how any enhanced competition will
have a positive impact upon the cost effectiveness, quality, and access to the services
proposed; and in the case of applications for services where competition between providers
will not have a favorable impact on cost-effectiveness, quality, and access to the services
proposed, the applicant shall demonstrate that its application is for a service on which
competition will not have a favorable impact.

As shown under Criteria 3, 4, 5 and 6, the DaVita Guilford proposal will not have a positive impact
on the cost effectiveness, quality, and access to the services proposed. This is due in part to
DaVita’s proposal to serve non-Guilford County residents at a site in central Guilford County by
moving stations from the neighboring counties where these patients reside. DaVita has failed to
demonstrate a need for its proposal, and will not improve access to residents of Guilford (or any
other) County in need of dialysis services. Its revenue projections are overstated, and the project
will not be cost effective. Therefore, the project is non-conforming with Criterion 18a.

SECTIONP - “RULES” - G.S. 131E-183(b)

The DaVita Guilford application is non-conforming with the following applicable rules.

10A NCAC 14C .2203 PERFORMANCE STANDARDS

@ An applicant proposing to establish a new End Stage Renal Disease facility shall
document the need for at least 10 stations based on utilization of 3.2 patients per
station per week as of the end of the first operating year of the facility, with the
exception that the performance standard shall be waived for a need in the State
Medical Facilities Plan that is based on an adjusted need determination.

As discussed under Criterion 1 above, Policy ESRD-2 prohibits the relocation of 7 stations from
Reidsville Dialysis in Rockingham County to the new facility, because Reidsville Dialysis does
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not currently serve Guilford County residents. The applicant also fails to demonstrate a need for
the project, as discussed under Criterion 3. As such, DaVita Guilford cannot document a need for
10 stations, and is nonconforming with this rule.

(©) An applicant shall provide all assumptions, including the methodology by which
patient utilization is projected.

As discussed under Criterion 3 above, the application fails to provide all assumptions, including
the methodology by which patient origin was projected. Other than its own clearly incorrect
assumptions, DaVita’s application contains no supporting documentation as to the county
residency of its projected patients. The applicant’s patient letters contain zip codes which straddle
multiple counties, and at least seven of those reported zip codes are incorrect. The patient support
letters fail to validate the assumptions and methodology included in the application. DaVita offers
no additional support such as patient maps, etc., which would validate the accuracy of the
information it provided in its application. Therefore, the DaVita Guilford application is
nonconforming with this rule.
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CONCLUSION

In conclusion, the DaVita Guilford application contains numerous critical errors, which make its
application non-conforming with required CON criterion that would allow its approval. For these
reasons and more specifically the reasons indicated above in these public comments, WFUHS
requests that the CON Section deny the DaVita Guilford application

Thank you for the opportunity to provide these comments and your careful consideration of these
important issues. Please contact William McDonald at (229) 387-3528 or Kimberly Clark at (229)
387-3527 with Health Systems Management, Inc., with any follow up regarding these comments.
You may also contact me directly at (336) 716-1025.

Respectfully Submj

Russell How .D.
Chief Medical Officer and VP Clinical Operations
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INDEX OF EXHIBITS

1. Written Comments filed October 31, 2017 by WFUHS regarding DaVita Guilford CON
Application, Project I1.D. No. G-011412-17

2. Required State Agency Findings / Project 1.D. No. F-7017-04/Wake Forest University
Health Sciences (Lessor) and Huntersville Dialysis Center of Wake Forest University d/b/a
Huntersville Dialysis Center (Lessee) / Relocate ten stations from Statesville Dialysis
Center in Iredell County to Huntersville in Mecklenburg County

3. Wake Forest Univ. Health Sciences v. N.C. HHS, Div. of Facility Servs., 180 N.C. App.
327,638 S.E.2d 219 (2006)

4. Map showing the locations of DaVita’s existing facilities in Rockingham and Alamance
Counties, the locations of WFUHS and BMA facilities in the area, DaVita’s proposed
facility site in Guilford County, and the current location of DaVita Guilford’s projected
patients.

5. Patient mapping data based on whitepages.com research (a) showing patient county
residency; (b) identifying travel times to the patients’ current facilities, DaVita Elon,
DaVita Guilford, and additional nearby DaVita locations, and comparing those relative
travel times and distances; and (c) identifying those patients who would and would not
experience a benefit from transferring their care to DaVita Guilford.

6. Duplicate letters from the Elon Dialysis and DaVita Guilford CON applications

7. Required State Agency Findings / Project I.D. No. G-11212-16 / Renal Treatment Centers
— Mid-Atlantic, Inc. d/b/a Elon Dialysis / Develop a new dialysis facility by relocating 8
stations from Burlington Dialysis and 2 stations from North Burlington Dialysis in
Alamance County

8. Total Renal Care of North Carolina, LLC v. North Carolina Dept. of Health and Human
Services, 206 N.C. App. 674, 698 S.E.2d 446 (2010)
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EXHIBIT

Lisa Pitman, Team Leader
Celia Inman, Project Analyst 1
N.C. Department of Health and Human Services

Division of Health Service Regulation

Healthcare Planning and Certificate of Need Section
809 Ruggles Drive

Raleigh, North Carolina 27603

October 31, 2017

RE: Written Comments regarding CON application filed by Total Renal Care of North
Carolina, LLC, d/b/a/ Guilford County Dialysis, HSA Il — Project I.D. N0.G-011412-17

Dear Ms. Pitman and Ms. Inman:

Wake Forest University Health Sciences (“WFUHS”), Triad Dialysis Center of Wake Forest
University (“TDC”) and High Point Kidney Center of Wake Forest University (“HPKC”) submit
the following written comments regarding the certificate of need (“CON”) application filed by
Total Renal Care of North Carolina, LLC, d/b/a/ Guilford County Dialysis (hereinafter, “DaVita”)!
in Guilford County. The Guilford County Dialysis application seeks to develop a new 10-station
End Stage Renal Disease (“ESRD”) facility in Greensboro, Guilford County, by relocating 5
dialysis stations from Reidsville Dialysis and 5 dialysis stations from Dialysis Care of Rockingham
County, both of which are in Rockingham County. WFUHS owns and TDC operates a 27-station
ESRD facility in High Point, Guilford County, North Carolina. WFUHS owns and HPKC operates
a 40-station ESRD facility in High Point, and has a certificate of need (“CON”) to add one
additional station.2

SUMMARY OF COMMENTS

As discussed below, this proposal is, for many reasons not an effective solution to the 10-station
deficit in Guilford County.

e Five of the 10 stations proposed to be relocated are currently at Dialysis Care of
Rockingham County, which does not serve Guilford County resident patients. Therefore,
the Guilford County Dialysis application fails to comply with SMFP Policy ESRD-2 and
Criterion 1.

e The application is non-conforming with Criteria 3, 4, 6 and 18a because (1) Less than half
of the proposed patients are Guilford County residents, leaving a continued and effective
6-station deficit in Guilford County; (2) patients from Alamance, Randolph and Stokes
Counties, from which the rest of the facility’s patients are projected to come, have a total
surplus of 32 stations available for their care and DaVita has shown no need for those

! The proposed Guilford County Dialysis facility and other related facilities in North Carolina are all owned by
DaVita, Inc., so the applicant will be referred to hereinafter as DaVita.
2 Unless otherwise noted, the three commenters hereafter will be referred to collectively as WFUHS.
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patients to travel to the proposed facility in central Guilford County; and (3) the application
includes letters of support from patients who previously wrote similar letters for another
DaVita facility CON application in Alamance County, which in fact would be more
convenient for them than a facility located in Greensboro.

e Financial projections are based on unreliable utilization projections, and therefore, the
application fails to demonstrate financial feasibility under Criterion 5.

Each of these issues is addressed below under the headings of the CON Section’s CON application
form.

ANALYSIS

SECTION B - “CRITERION (1)” - G.S. 131E-183(a)(1)

The proposed project shall be consistent with applicable policies and need determinations
in the State Medical Facilities Plan, the need determination of which constitutes a
determinative limitation on the provision of any health service, health service facility,
health service facility beds, dialysis stations, operating rooms, or home health offices that
may be approved.

The July 2017 SDR identifies a deficit of 10 stations in Guilford County. There is no specific need
determination in the SDR for a new 10-station facility under the county need methodology,
because several BMA facilities in Guilford County are not at 80% utilization. However, where
there is a deficit of 10 or more stations in a county, SMFP Policy ESRD-2 permits development
of a new facility, through relocation of existing dialysis stations from a contiguous county, if the
applicant can demonstrate that all of the following criteria are met.

Policy ESRD-2: Relocation of Dialysis Stations

Relocations of existing dialysis stations are allowed only within the host county and to
contiguous counties. Certificate of need applicants proposing to relocate dialysis stations
to a contiguous county shall:

1. Demonstrate that the facility losing dialysis stations or moving to a contiguous
county is currently serving residents of that contiguous county; and

2. Demonstrate that the proposal shall not result in a deficit, or increase an existing
deficit in the number of dialysis stations in the county that would be losing stations
as a result of the proposed project, as reflected in the most recent North Carolina
Semiannual Dialysis Report, and

3. Demonstrate that the proposal shall not result in a surplus, or increase an existing
surplus of dialysis stations in the county that would gain stations as a result of the
proposed project, as reflected in the most recent North Carolina Semiannual
Dialysis Report.

As noted, DaVita proposes to develop a 10-station ESRD facility by relocating 5 dialysis stations
from Reidsville Dialysis and 5 dialysis stations from Dialysis Care of Rockingham County, both
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of which are in Rockingham County. Under paragraph 1 of Policy ESRD-2, in order to transfer
stations from both Reidsville Dialysis and Dialysis Care of Rockingham County, DaVita must
demonstrate that each facility currently serves Guilford County residents.> Based on both the data
contained in the July 2017 SDR and its own application, DaVita cannot make demonstrate this
requirement is satisfied.

The following is an excerpt from Table A of the July 2017 SDR, providing December 2016 data
for the ESRD facilities serving Guilford County residents:

Provider Facility Home In-Center  County
Number Facility Name County Patients Patients Total

As noted, of the two DaVita facilities from which 10 stations are proposed to be relocated, only
Reidsville Dialysis currently serves any Guilford County residents. Based on the patient letters of
support in Exhibit C-1 to the Guilford County Dialysis application, only one of those two patients
(who resides in Guilford County zip code area 27405) supports the Guilford County Dialysis
application.* Thus, Reidsville Dialysis Center provides service to 2.564% of all the patients

3 Page 8 for the Guilford County Dialysis application cites a prior version of Policy ESRD-2. That Policy was amended
in the 2016 SMFP to more clearly reflect this requirement. However, as discussed in the Court of Appeals case below,
DaVita’s obligation under either the previous or current version of the Policy is the same.

4 This letter, which is contained on page 147 of the PDF version of the Guilford County Dialysis application, is
difficult to make out in the original CON application, and enlarging it does not enhance readability. However, on line
1, it indicates the patient attends Reidsville Dialysis and on line 2, it indicates the patient lives in zip code 27405.
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projected by DaVita who may utilize its proposed new facility and Reidsville Dialysis’ transfer of
five stations may marginally conform to Policy ESRD-2.

However, Dialysis Care of Rockingham County currently serves no Guilford County residents.
There are two letters of support in Exhibit C-1 from Dialysis Care of Rockingham County patients,
but both patients state that they reside in zip code 27046, which is located in the northeast corner
of Stokes County, and is nowhere near the Guilford County line.> Section C, pp. 14-15 of the
Guilford County application confirms the location of these patients, projecting that Guilford
County Dialysis will serve two Stokes County residents. See also, projected patient origin chart
on p. 6 below. Therefore, under the clear language of Policy ESRD-2, Dialysis Care of
Rockingham County may not transfer stations to Guilford County.

The Agency already addressed this issue over 13 years ago, disapproving a CON application where
the facility proposing to relocate stations across county lines was not providing in-center dialysis
services to residents of the contiguous county at the time of the application. In 2004, Wake Forest
University Health Sciences (Lessor) and Huntersville Dialysis Center of Wake Forest University
d/b/a Huntersville Dialysis Center (Lessee) (collectively, “HDC”) proposed to relocate 10 stations
from Statesville Dialysis Center in Iredell County to a new facility in Huntersville, Mecklenburg
County, Project I.D. No. F-7017-04. The CON Section found the application non-conforming
with Policy ESRD-2 and Criterion 1, because while HDC proposed to serve 18 in-center dialysis
patients from Mecklenburg County, which had been receiving their care at WFUHS’ Mooresville
facility (Lake Norman Dialysis Center) in Iredell County, HDC did not report serving any in-center
dialysis patients from Mecklenburg County at Statesville Dialysis Center, from where stations
would be relocated. See Required State Agency Findings, p. 2, Exhibit 2 hereto. HDC filed a
Petition for Contested Case Hearing, contending that while Statesville Dialysis Center did not
serve any in-center dialysis patients from Mecklenburg County, it did serve home training patients
from that county, and therefore, the facility “currently served” Mecklenburg County residents
within the meaning of Policy ESRD-2. However, the ALJ, the final Agency decision maker and
the N.C. Court of Appeals all sided with the Agency, finding as a matter of law that the Agency’s
interpretation of Policy ESRD-2 was correct.

The Agency asserts and this Court agrees that it is implicit in the policies set forth, as well
as in the action sought by Petitioners, i.e., the transfer of dialysis stations, that only in-
center patients would be considered in determining whether the application complies with
ESRD-2. ... Accordingly, we ... hold the Agency correctly determined that Petitioners’
application for the transfer of ten dialysis stations failed to conform to the criteria set forth
under ESRD-2.

Wake Forest Univ. Health Sciences v. N.C. HHS, Div. of Facility Servs., 180 N.C. App.
327, 331, 638 S.E.2d 219, 222 (2006) (copy attached as Exhibit 3).° Based on the Court of

5> See map attached as Exhibit 1 hereto, which shows the locations of DaVita’s existing facilities in Rockingham, and
Alamance Counties, its proposed facility site in Guilford County, and the current location of Guilford County
Dialysis’s projected patients based on the zip codes provided in the letters of support.

& As noted in the case caption of Exhibit 3, DaVita was a party in that appeal, supporting the Agency’s interpretation
of Policy ESRD-2 and its decision disapproving the application. Therefore, both the Agency and DaVita are bound
by principles of res judicata and collateral estoppel from supporting a different interpretation of Policy ESRD-2, now.
See Catawba Memorial Hosp. v. N.C. Dep't of Human Res., 112 N.C. App. 557, 436 S.E.2d 390 (1993), review denied
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Appeals’ holding and the clear language of Policy ESRD-2, unless an applicant can
demonstrate that each facility transferring dialysis stations is currently serving in-center
residents of the contiguous county, those stations cannot be moved under Policy ESRD-2.

DaVita cannot comply with this provision of ESRD-2 because Dialysis Care of Rockingham
County serves no Guilford County in-center (or home) dialysis patients, so stations may not be
relocated from that facility to a new facility in Guilford County. Further, even assuming that
Reidsville Dialysis serves Guilford County residents, only 5 stations are proposed to be relocated
from that facility, and under the SMFP and Agency rules, a new ESRD facility must have at least
10 stations to receive a CON. See 2017 SMFP, p. 373, Basic Principle No. 2; 10A N.C.A.C.
14C.2203(a). Without the 5 stations from Dialysis Care of Rockingham County, Guilford County
Dialysis cannot obtain a CON. Because the Guilford County Dialysis application is non-
conforming with Policy ESRD-2, Basic Principle No. 2 and Agency rules, it is non-conforming
with Criterion 1 and must be denied.

SECTION C - “CRITERION (3)” - G.S. 131E-183(a)(3)

The applicant shall identify the population to be served by the proposed project, and shall
demonstrate the need that this population has for the services proposed, and the extent to
which all residents of the area, and, in particular, low income persons, racial and ethnic
minorities, women, handicapped persons, the elderly, and other underserved groups are
likely to have access to the services proposed.

As set forth on page 14 of the Guilford County Dialysis application, DaVita projects the following
patient population in the first two years of operation:

Total Projected Patients by County of Residence

County Patients as a

oY1 OY2 Percent of Total

Home Home
In-center] Hemo |Peritoneal|ln-center] Hemo [Peritoneal
County Patients | Patients | Patients | Patients | Patients | Patients | OY 1 oY 2

Alamance 15 0 1 15 0 1 44.4% | 41.0%
Guilford 13 1 1 14 2 2 41.7% | 46.2%
Randolph 0 1 0 1 8.3% 7.7%
Stokes 0 0 0 0 5.6% 5.1%
Total * 32 1 3 33 2 4 100% 100%

Based on the table, above, DaVita projects to serve 13 of the 32 Guilford County patients projected
to need the 10 deficit stations reported in the July 2017 SDR. This equates to about 4 stations’
worth of patients of the 10 stations or about 40% of the Guilford County deficit.

13 + 3.2 = 4.0625 stations’ worth of patients

336 N.C. 72, 445 S.E.2d 31 (1994); Thomas M. Mclnnis & Associates, Inc. v. Hall, 318 N.C. 421, 428, 349 S.E.2d
552, 556 (1986).
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The other 6 stations will serve primarily patients from Alamance County, where there is a 27-
stations surplus; Stokes County, where there is neither a surplus nor a deficit; and Randolph
County, where there is a 5-station surplus. Thus, after DaVita’s project is operational, the patients
of Guilford County will continue to be underserved by about 6 dialysis stations.

Further, the facts do not support a need to serve even these few Guilford County residents. Below
is a breakdown of patients by county, facility, and zip code area based on the letters included in
Exhibit C-1 of DaVita’s CON application. WFUHS has mapped the current zip code locations of
those patients in Exhibit 1 hereto. However, WFUHS was unable to perform a complete
whitepages.com search of the patients’ likely addresses, because most of the patient’s signatures
in Exhibit C-1 were illegible. As shown in the chart attached as Exhibit 4, WFUHS was able to
find addresses for only 13 of 40 (or 32.5%) patient letters. This raises a serious question as to the
remaining letters may actually be relied upon to support DaVita’s contentions. Failure to
adequately document representations in an application are grounds for disapproval.

Dialysis
Care Alamance North
Rockingham | Reidsville | County | Burlington | Burlington | Total
Zip County Dialysis Dialysis Dialysis Dialysis Pts. | Zip Location
27283 1 1 Guilford
27301 1 1 Guilford
27377 1 1 Guilford
27405 1 4 5 Guilford
27406 1 1 Guilford
27409 1 1 Guilford
27410 1 1 Guilford
Guilford,
27249 2 2 Alamance,
Caswell,
Rockingham
27046 2 2 Stokes
Guilford,
27214 1 1 Rockingham
Guilford,
27244 4 12 16 Alamance,
Caswell
Guilford,
27298 1 2 3 Alamance,
Randolph
Alamance,
27349 4 4 Chatham
Facility
Totals 2 1 2 22 12 39

Even if the CON Section were to conclude the letters in Exhibit C-1 of the application are reliable,
Exhibits 1 and 4, attached hereto, demonstrate the majority of those patients live as close or closer
to existing or approved DaVita facilities located in Alamance and Rockingham Counties versus
the proposed Guilford County facility.
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This lack of geographic support for a new Guilford County ESRD facility is even more troubling
when coupled with the fact that DaVita by its own admission has separately applied and been
approved several times in 2016 and 2017 to develop additional stations in its Alamance County
facilities, based upon serving the needs some of the same Alamance County residents it projects
to serve in Guilford County Dialysis, as outlined below (emphasis added):

Another issue is that some of the patients who receive dialysis services in Alamance
County who signed letters of support for this project may have signed a letter of support
for one of the other DaVita projects in Alamance County. All of these patients have
indicated that this may be a once in a lifetime to receive services from a DaVita facility in
their home county or at a location more convenient to them. Our Regional Operations
Director has spoken to all of these patients. Other patients have been identified and have
agreed to sign letters indicating their desire to consider transfer to the new facility being
developed in Burlington. Mr. Hyland will meet with the Project Analyst who has
responsibility for Alamance County and will offer to submit additional letters if needed.

See Guilford County Dialysis application, p. 3.

Essentially, the Guilford County Dialysis application admits to “double-dipping,” by using the
same patients to support multiple CON applications for ESRD services. The application proposes
to correct this duplication by submitting additional letters of support. However, that would be an
impermissible amendment to the application under 10A N.C.A.C. 14C.0204. Further, since the
Agency is not conducting an expedited review and has scheduled a public hearing on the DaVita
application, the Agency cannot contact the applicant during the review “and request additional or
clarifying information, amendments to, or substitutions for portions of the application.” N.C. Gen.
Stat. §131E-185(a2).

The actual facts reveal that DaVita’s double dipping is not limited to this one instance. In 2015-
2017, DaVita filed a number of CON applications proposing to relocate stations within Alamance
County. According to the July 2017 SDR, the following approved projects are still under
development:

e Elon Dialysis / Develop a new dialysis facility by relocating 8 stations from Burlington
Dialysis and 2 stations from North Burlington Dialysis / Project 1.D. No. G-11212-16 /
Conditionally approved 10/4/16 — Not certified as of 6/9/2017.

e Mebane Dialysis / Develop a new 10-station dialysis facility in Alamance County by
relocating 4 stations from Burlington Dialysis and 6 stations from North Burlington
Dialysis / Project 1.D. No. G-11289-17 / Conditionally approved 3/31/17 — Not certified as
of 6/9/2017.

e Burlington Dialysis / Add four stations for a total of 16 dialysis stations upon completion
of this project, Project I.D. No. G-11212-16 (relocate 8 stations) and Project 1.D. No. G-
11289-17 (relocate 4 stations) / Project I.D. No. G-11321-17 / Conditionally approved
5/9/17 — Not certified as of 6/9/2017.
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e North Burlington Dialysis / Add 2 dialysis stations for a total of 16 stations upon
completion of this project, Project I.D. No. G-11089-15 (Add six dialysis stations), Project
I.D. No. G-11212-16 (Relocate two stations from North Burlington Dialysis to Elon
Dialysis), and Project I.D. No. G-11289-17 (Relocate six stations from North Burlington
Dialysis to Mebane Dialysis) / Project I.D. No. G-11318-17 / Conditionally approved
6/12/17 — Not certified as of 6/9/2017.

In addition, on the same date the Guilford County Dialysis application was filed (September 15,
2017), Burlington Dialysis filed a CON application (Project 1.D. No. G-011409-17) to add 1
dialysis station for a total of 17 upon completion of that project, Project ID #G-11321-17 (add 4
stations), Project ID #G-11212-16 (relocate 8 stations), and Project ID #G-11289-17 (relocate 4
stations).

An examination of the letters of support for the Elon Dialysis and Guilford County Dialysis
applications reveals that at least eight patients signed letters of support for both facilities, as
follows:

Name City’ State | Zip
Pauline Tate Elon NC 27244
Louis Walker Gibsonville NC 27249

Anthony B. Martin | Greensboro | NC | 27405
Willette D. Mitchell | Greensboro | NC | 27406

Mary Beale Elon NC | 27244
James Wilson McLeansville | NC | 27301
[illegible] Elon NC | 27244
John [illegible] Elon NC | 27244

Copies of those duplicate letters from the Elon Dialysis and Guilford County Dialysis applications
are attached hereto as Exhibit 5. The Elon Dialysis application projected that the need for the
facility was based upon the assumption that all 33 of the patients who signed letters of support for
the application would transfer to the new facility. The Agency’s Findings accepted this assumption
as reasonable and found the Application conforming to Criterion 3. See Elon Dialysis Required
State Agency Findings, pp. 4-5, Exhibit 6 hereto. Because the 8 duplicate letters of support were
material to the CON Section’s approval of the Elon Dialysis application, they cannot be used to
support the Guilford County Dialysis application. Without those letters, the Guilford County
Dialysis application does not demonstrate the need for at least 32 patients in the second year, and
must be disapproved.

In addition, although the 2017 applications filed by Burlington Dialysis and North Burlington
Dialysis took into account patients transferring to Elon Dialysis or Mebane Dialysis, neither
application projected that patients would transfer to a new facility in Guilford County. This fact
is particularly egregious in the case of the Burlington Dialysis CON application (Project 1.D. No.
G-011409-17) filed the same day as the Guilford County Dialysis application. That application

” The city listed is based on the zip code given in each letter and name/address searches on whitepages.com as set
forth in Exhibit 4. That exhibit also includes a column which indicates the Guilford support letters that are duplicates
of support letters provided for the Elon application.
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includes no projection that any current patients would transfer to the Guilford County Dialysis
facility, and in fact makes no mention of the Guilford County Dialysis application at all. See,
e.g., Burlington Dialysis CON application (Project I.D. No. G-011409-17) pp. 13-15, Exhibit 7
hereto. The two applications simply have inconsistent and incompatible projections.

As a practical matter, based on the zip codes of the 8 patients listed above, as well as other patients
from Stokes, Guilford and Alamance Counties, it is unrealistic to assume that the proposed
Guilford County Dialysis facility will be more convenient than the patients’ existing facilities. As
shown in Exhibits 1 and 4, most of these patients live closer to their current facility than the
proposed Guilford County Dialysis facility. Therefore, DaVita has failed to demonstrate the need
that this population has for the services proposed.

SECTION E - “CRITERION (4)” - G.S. 131E-183(a)(4)

Where alternative methods of meeting the needs for the proposed project exist, the
applicant shall demonstrate that the least costly or most effective alternative has been
proposed.

On page 20 of the DaVita application, the applicant offers the following response when asked why
the new facility is needed at the proposed site, as opposed to another area of the county:

The majority of the patients who signed letters indicating an interest in transferring their
care to the proposed Guilford County Dialysis live in Greensboro or east of Greensboro.
Most of the patients who live in Alamance County live on the western edge of the county in
Elon. Even though Fresenius operates five facilities in the greater Greensboro area and
has proposed to develop two additional facilities in Guilford County, the most practical
placement for our dialysis facility is in Greensboro.

The first sentence above is true, but only because Alamance County, where DaVita already has 3
existing and 2 approved ESRD facilities, is east of Greensboro. As the chart in Exhibit 4 and the
map in Exhibit 1 show, those facilities can more adequately serve the needs of DaVita’s existing
patients. If the location of these patients justify more stations in Guilford County, the obvious
conclusion is that they likely are needed in eastern Guilford County near the Alamance/Guilford
County line,® much more than they are needed in the heart of Greensboro, which is thoroughly
covered by BMA, TDC and HPKC.

It is also important to recognize that patients living outside of the metropolitan Greensboro area
likely travel away from the city to avoid traffic patterns going into the city in the mornings and out
of the city in the evenings. This is a conscious choice and indicative of travel patterns in
metropolitan areas throughout North Carolina. Thus, the only way to possibly improve access for
DaVita’s Guilford County patients would be to develop a facility in eastern Guilford County.

Further, because Guilford County Dialysis has failed to demonstrate conformity with Criteria 1
and 3, it has not proposed an effective alternative and cannot be approved.

8 Based on the information contained in Table A of the July 2017 SDR, Table A (copied on page 3 above), 78% of
Guilford County patients (25 of the 32 predicted to be underserved) going outside of Guilford County for their care
travel to Alamance County, to BMA Burlington (14 patient) and DaVita’s Burlington Dialysis (11 patients).
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SECTION F - “CRITERION (5)” - G.S. 131E-183(a)(5)

Financial and operational projections for the project shall demonstrate the availability of
funds for capital and operating needs as well as the immediate and long-term financial
feasibility of the proposal, based upon reasonable projections of the costs of and charges
for providing health services by the person proposing the service.

As noted under the Criterion 3 discussion above, Guilford County Dialysis’s utilization projections
are unreliable. The financial projections in the application are based on those unreliable utilization
projections, and therefore, the application fails to demonstrate financial feasibility under Criterion
5.

SECTION G - “CRITERION (6)” - G.S. 131E-183(a)(6)

The applicant shall demonstrate that the proposed project will not result in unnecessary
duplication of existing or approved health service capabilities or facilities.

As discussed under Criterion 3 above, many of the dialysis patients projected to utilize the
proposed Guilford County Dialysis facility reside in Alamance County and several have signed
letters of support for CON projects in their home county. Due to the 27-station surplus in
Alamance County, a provision of care for any Alamance County resident patient outside of
Alamance County is by definition ““an unnecessary duplication of existing and/or approved health
service capabilities or facilities.”” The same can be said for the two Stokes County residents
currently served at Dialysis Care of Rockingham County. Thus, DaVita’s CON application is non-
conforming with Criterion 6.

SECTION N - “CRITERION (18a)” - G.S. 131E-183(a)(18a)

The applicant shall demonstrate the expected effects of the proposed services on
competition in the proposed service area, including how any enhanced competition will
have a positive impact upon the cost effectiveness, quality, and access to the services
proposed; and in the case of applications for services where competition between providers
will not have a favorable impact on cost-effectiveness, quality, and access to the services
proposed, the applicant shall demonstrate that its application is for a service on which
competition will not have a favorable impact.

As shown under Criteria 3, 4, 5 and 6, the Guilford County Dialysis proposal will not have a
positive impact on the cost effectiveness, quality, and access to the services proposed. DaVita has
failed to demonstrate a need for its proposal, and will not improve access to residents of Guilford
County in need of dialysis services. Its revenue projections are overstated, and the project will not
be cost effective. Therefore, the project is non-conforming with Criterion 18a.

SECTION P - “RULES” - G.S. 131E-183(b)

The Guilford County Dialysis application is non-conforming with the following applicable rules.
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104 NCAC 14C.2203 PERFORMANCE STANDARDS

(a) An applicant proposing to establish a new End Stage Renal Disease facility shall
document the need for at least 10 stations based on utilization of 3.2 patients per
station per week as of the end of the first operating year of the facility, with the
exception that the performance standard shall be waived for a need in the State
Medical Facilities Plan that is based on an adjusted need determination.

As discussed under Criterion 1 above, Policy ESRD-2 prohibits the relocation of 5 stations from
Dialysis Care of Rockingham County to the new facility, because Dialysis Care of Rockingham
County does not currently serve Guilford County residents. The applicant also fails to demonstrate
a need for the project, as discussed under Criterion 3. As such, Guilford County Dialysis cannot
document a need for 10 stations, and is nonconforming with this rule.

(¢}  An applicant shall provide all assumptions, including the methodology by which
patient utilization is projected.

As discussed under Criterion 3 above, the application fails to provide all assumptions, including

the methodology by which patient origin was projected. Therefore, the Guilford County Dialysis
application is nonconforming with this rule.

CONCLUSION

In conclusion, the Guilford County Dialysis application contains numerous critical errors, which
make its application non-conforming with required CON criterion that would allow its approval.
For these reasons and more specifically the reasons indicated above in these public comments,
WFUHS requests the CON section deny the Guilford County Dialysis application submitted by
DaVita (Total Renal Care.)

Thank you, for the opportunity to provide these comments and your careful consideration of these
important issues. Please contact William McDonald at (229) 387-3528 or Kimberly Clark at (229)
387-3527 with Health Systems Management, Inc., with any follow up regarding these comments.
You may also contact me directly at (336) 716-1025.

Respectfully Submitted,

M

Russell Howerton, M.D.
Chief Medical Officer and VP Clinical Operations
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INDEX OF EXHIBITS

1. Map showing the locations of DaVita’s existing facilities in Rockingham, and Alamance
Counties, its proposed facility site in Guilford County, and the current location of Guilford
County Dialysis’s projected patients.

2. Required State Agency Findings / Project 1.D. No. F-7017-04/Wake Forest University
Health Sciences (Lessor) and Huntersville Dialysis Center of Wake Forest University d/b/a
Huntersville Dialysis Center (Lessee) /Relocate ten stations from Statesville Dialysis
Center in Iredell County to Huntersville in Mecklenburg County

3. Wake Forest Univ. Health Sciences v. N.C. HHS, Div. of Facility Servs., 180 N.C. App.
327, 331, 638 S.E.2d 219, 222 (2006)

4. Duplicate letters from the Elon Dialysis and Guilford County Dialysis CON applications

5. Chart showing current locations of those patients supporting Guilford County Dialysis
CON application, based on letters of support and a Whitepages.com search

6. Required State Agency Findings / Project I.D. No. G-11212-16 / Renal Treatment Centers
— Mid-Atlantic, Inc. d/b/a Elon Dialysis / Develop a new dialysis facility by relocating 8
stations from Burlington Dialysis and 2 stations from North Burlington Dialysis in
Alamance County

7. Pertinent portions of Burlington Dialysis CON application (Project 1.D. No. G--011409-
17), filed September 15, 2017
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ATTACHMENT - REQUIRED STATE AGENCY FINDINGS

FINDINGS
C = Conforming
CA = Conditional
NC = Nonconforming
NA = Not Applicable

DECISION DATE: July 28, 2004
PROJECT ANALYST: Mary Edwards
ASST. CHIEF CON: Craig R. Smith

PROJECT I.D. NUMBER: F-7017-04/Wake Forest University Health Sciences (Lessor) and
Huntersville Dialysis Center of Wake Forest University d/b/a Huntersville
Dialysis Center (Lessee) /Relocate ten stations from Statesville Dialysis
Center in lredell County to Huntersville in Mecklenburg
County/Mecklenburg County

REVIEW CRITERIA FOR NEW INSTITUTIONAL HEALTH SERVICES

G.S. 131E-183(a) The Department shall review all applications utilizing the criteria outlined in this
subsection and shall determine that an application is either consistent with or not in conflict with these
criteria before a certificate of need for the proposed project shall be issued.

1) The proposed project shall be consistent with applicable policies and need determinations
in the State Medical Facilities Plan, the need determination of which constitutes a
determinative limitation on the provision of any health service, health service facility,
health service facility beds, dialysis stations, operating rooms, or home health offices that
may be approved.

NC

Three applications for dialysis stations were received by the Certificate of Need
Section in Mecklenburg County. The proposals submitted by Gambro Healthcare
Renal Care, Inc. d/b/a Gambro Healthcare Charlotte, Project 1.D. # F-6989-04 and
Total Renal Care of North Carolina, LLC d/b/a Dialysis Care of Mecklenburg
County, Project I1.D. # F-7003-04 are under separate review. The proposal in this
review is briefly described below.

Wake Forest University Health Sciences (Lessor) and Huntersville Dialysis Center of
Wake Forest University d/b/a Huntersville Dialysis Center (Lessee) [Huntersville
Dialysis] propose to relocate ten dialysis stations from Statesville Dialysis Center in
Iredell County to Mecklenburg County, resulting in a new ten station dialysis facility
in Huntersville.

The 2004 State Medical Facilities Plan (SMFP) and the January 2004 Semiannual
Dialysis Report (SDR) provide a county need methodology for determining the need

EXHIBIT




Huntersville Dialysis Center

for additional dialysis stations. According to the county need methodology, “If a
county’s June 30, 2004 projected station deficit is ten or greater and the January SDR
shows that utilization of each dialysis facility in the county is 80% or greater, the
June 30, 2004 county station need determination is the same as the June 30, 2004
projected station deficit.”” According to the January 2004 SDR, the result of the
county need methodology was zero stations needed for Mecklenburg County.

Huntersville Dialysis Center proposes to relocate ten dialysis stations from
Statesville Dialysis Center in Iredell County to Mecklenburg County, resulting in a
new ten station dialysis facility in Huntersville. The applicant is applying to relocate
dialysis stations across county lines, based on Policy ESRD-2: Relocation of Dialysis
Stations. This policy states,

“Relocations of existing dialysis stations are allowed only within the host
county and to contiguous counties currently served by the facility [emphasis
added]. Certificate of need applicants proposing to relocate dialysis stations
to contiguous counties shall:

(A) demonstrate that the proposal shall not result in a deficit in the number of
dialysis stations in the county that would be losing stations as a result of the
proposed project, as reflected in the most recent Dialysis Report, and

(B) demonstrate that the proposal shall not result in a surplus of dialysis stations
in the county that would gain stations as a result of the proposed project, as
reflected in the most recent Dialysis Report.”

Iredell County is contiguous with Mecklenburg County. As of the January 2004
SDR, the SDR in effect when the application was filed, Iredell County had a
surplus of 15 dialysis stations, while Mecklenburg County had a deficit of ten
dialysis stations. The applicants currently serve in-center dialysis patients from
Mecklenburg County at its Mooresville facility (Lake Norman Dialysis Center) in
Iredell County. However, the applicants do not report serving any in-center
dialysis patients (those receiving hemodialysis at a dialysis station in the facility)
from Mecklenburg County at the Statesville Dialysis Center, the location from
where stations are being relocated. Therefore, the application does not conform
with Policy ESRD-2 of the 2004 SMFP. Therefore, the applicants are not eligible
to apply for stations, based on Policy ESRD-2 and, therefore, are not conforming
with this criterion.

(2 Repealed effective July 1, 1987.

3) The applicant shall identify the population to be served by the proposed project, and shall
demonstrate the need that this population has for the services proposed, and the extent to
which all residents of the area, and, in particular, low income persons, racial and ethnic
minorities, women, handicapped persons, the elderly, and other underserved groups are
likely to have access to the services proposed.
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Court of Appeals of North Carolina.
WAKE FOREST UNIVERSITY HEALTH
SCIENCES and Huntersville Dialysis Center of
Wake
Forest University d/b/a Huntersville Dialysis Center,
Petitioner
V.

NORTH CAROLINA DEPARTMENT OF
HEALTH AND HUMAN SERVICES Division of
Facility
Services North Carolina Department of Health and
Human Services, Division of
Facility Services, Respondent
and
Bio-Medical Applications of North Carolina, Inc. and
Total Renal Care of North
Carolina, LLC, Respondent-Intervenor.

No. COA05-1597.

Nov. 21, 2006.

*1 Appeal by Petitioners from a final agency
decision entered 22 August 2005 by the North
Carolina Department of Health and Human Services,
Division of Facility Services. Heard in the Court of
Appeals 10 October 2006.

Bode, Call & Stroupe, LLP, by S. Todd Hemphill,
Dana Evans Ricketts and Matthew A. Fisher, for
petitioner-appellant.

Attorney General Roy Cooper, by Assistant Attorney
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General Thomas M. Woodward, for respondent-
appellee.

Wyrick Robbins Yates & Ponton, LLP, by K.
Edward Greene, Lee M. Whitman and Sarah M.
Johnson, for respondent-intervenor appellee, Bio-
Medical Applications of North Carolina, Inc.

Poyner & Spruill, LLP, by William R. Sheraton,
Thomas R. West and Pamela A. Scott, for
respondent-intervenor appellee, Total Renal Care of
North Carolina, LLC.

MARTIN, Chief Judge.

Wake Forest University Health Sciences and
Huntersville  Dialysis  Center (hereinafter
"Petitioners") appeal the final agency decision of the
North Carolina Department of Health and Human
Services, Division of Facility Services, granting
summary judgment in favor of Respondents and
upholding the decision of the Certificate of Need
Section of the Facility Services Division to deny
Petitioners' application for the transfer of ten dialysis
stations.

Briefly summarized, this appeal comes before us on
the following record: Petitioners filed a Certificate of
Need ("CON") application with the North Carolina
Department of Health and Human Services, Division
of Facility Services, Certificate of Need Section
(hereinafter "Agency") for the approval of the
transfer of ten dialysis stations from Iredell County to
Mecklenburg County. The application sought to
relocate dialysis stations to a contiguous county
based on the surplus of fifteen dialysis stations in
Iredell County and the deficit of ten dialysis stations
in Mecklenburg County.

Specifically, Petitioners' proposal would allow the
transfer of eighteen in-center dialysis patients
currently served by Petitioners' Lake Norman facility
in Iredell County to the new Huntersville facility in
Mecklenburg County along with the transfer of an
existing home dialysis patient residing in
Mecklenburg County from Petitioners' Statesville
Dialysis Center to the new Huntersville facility.
Petitioners sought to move dialysis stations from the
Iredell County facility with the most underused
capacity, Statesville Dialysis.
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In general, there are two types of dialysis treatments

available to end-stage renal disease (ESRD) patients
which are provided by dialysis facilities: in-center
hemodialysis and peritoneal dialysis or home
dialysis. In-center hemodialysis involves the process
of cycling a patient's blood through an external
dialysis machine that replaces the function of the
kidney. The external dialysis machines must be
CON-approved and are known as dialysis stations.
Patients participating in in-center hemodialysis
treatment generally need treatment three times a
week in intervals of two-to-four hours.

*2 The second method, home dialysis, involves the
process of patients introducing a sterile premixed
solution into their abdominal cavity. This method
does not require the use of dialysis stations within a
dialysis center; however, patients must be trained by
the dialysis center for home dialysis over a period of
several weeks and then re-visit the center for
regularly scheduled check-ups.

On 28 July 2004 the Agency denied Petitioners'
application based upon the Agency's finding that the
application did not conform to the criterion set forth
in Policy ESRD-2: Relocation of Dialysis Stations.
Specifically, the Agency found that Petitioners'
application failed to comply with the requirements
under ESRD-2 that dialysis stations be relocated only
to "contiguous counties currently served by the
facility[.]" (Emphasis added). The Agency further
found that Petitioners' application failed to conform
with Criterion 1, 3, 4, 5, 6, 12, and 18(a) under N.C.
Gen.Stat. § 131E-183(a).

Subsequent to the Agency's denial of the application
for a CON, Petitioners filed a petition for a contested
case hearing in the Office of Administrative Hearings
(hereinafter "OAH"). Total Renal Care of North
Carolina, LLC and Bio-Medical Applications of
North Carolina, Inc. (hereinafter "Respondent-
Intervenors”) moved to intervene, and their motions
were subsequently granted by OAH. Petitioners then
filed a motion with OAH for partial summary
judgment and Respondent-Intervenors subsequently
filed cross-motions for summary judgment.

A recommended decision was issued by the
Administrative Law Judge (hereinafter "ALJ")
denying Petitioners' motion for partial summary
judgment, granting Respondent-Intervenors' motions
for summary judgment and recommending that the
decision to deny the application for a CON be
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upheld. The Agency adopted the recommended
decision of the ALJ and issued a final agency
decision in accordance therewith. Petitioners appeal,
contending the Agency erred in concluding that their
application failed to meet Criterion 1 under ESRD-2.

Petitioners assert that the Agency's determination
that their application for a CON was non-conforming
with Criterion 1 was erroneous as a matter of law.
Specifically, N.C. Gen.Stat. § 131E-183 states that
all applications for a certificate of need must comply
with the policies and need determinations set forth in
the State Medical Facilities Plan ("SMFP"). N.C.
Gen.Stat. § 131E-183(a)(1) (2005).

Where a party contends that an agency decision was
based on an error of law, the appropriate standard of
review is de novo. Dialysis Care of N.C., LLC v. N.C.
Dep't of Health and Human Servs., 137 N.C.App.
638, 646, 529 S.E.2d 257, 261, aff'd, 353 N.C. 258
538 S.E.2d 566 (2000).

The 2004 SMFP Policy ESRD-2 governs the
relocation of dialysis stations and states:
Relocations of existing dialysis stations are
allowed only within the host county and to
contiguous counties currently served by the
facility. Certificate of need applicants proposing to
relocate dialysis stations shall:
*3 (1) demonstrate that the proposal shall not result
in a deficit in the number of dialysis stations in the
county that would be losing stations as a result of
the proposed project, as reflected in the most recent
semiannual Dialysis Report, and
(2) demonstrate that the proposal shall not result in
a surplus of dialysis stations in the county that
would gain stations as a result of the proposed
project, as reflected in the most recent semiannual
Dialysis Report.
10A N.C.A.C. 14B.0138 (2006)(emphasis added).
The dispute in this case centers around the meaning
of the words "currently served" as contained in the
aforementioned policy. The final agency decision
found the application for a certificate of need to be
non-conforming with this section in that it did not
report that any in-center dialysis patients from
Mecklenburg County were currently being served by
the Statesville Dialysis Center, the location from
which the stations were being relocated. Specifically,
the Agency concluded that in determining whether a
contiguous county was currently served by the
facility from which dialysis stations were being
transferred, only in-center dialysis patients were to be
considered and not home based patients.

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



Slip Copy

Slip Copy, 2006 WL 3359688 (N.C.App.)
Unpublished Disposition

(Cite as: 2006 WL 3359688 (N.C.App.))

In interpreting a statute, we first look to the plain
meaning of its language. Where the language of a
statute is clear, the courts must give the statute its
plain meaning; however, where the statute is
ambiguous or unclear as to its meaning, the courts
must interpret the statute to give effect to the
legislative intent. Burgess v. Your House of Raleigh,
326 N.C. 205, 209, 388 S.E.2d 134, 136-37 (1990).
Respondent correctly notes that the reviewing criteria
are set forth in rules promulgated by the Agency and
therefore the Agency's interpretation of the policies
should be given some deference.

Although the interpretation of a statute by an agency
created to administer that statute is traditionally
accorded some deference by appellate courts, those
interpretations are not binding. "The weight of such
[an interpretation] in a particular case will depend
upon the thoroughness evident in its consideration,
the validity of its reasoning, its consistency with
earlier and later pronouncements, and all those
factors which give it power to persuade, if lacking
power to control." Total Renal Care of N.C., LLC v.
N.C. Dep't of Health and Human Servs., 171
N.C.App. 734, 740, 615 S.E.2d 81, 85 (2005)
(citations omitted).

With these principles of construction in mind we
must determine the meaning of the words "currently
served" as set forth in the SMFP guidelines for the
relocation of dialysis stations. To "serve,” as defined
by American Heritage College Dictionary, means "to
provide goods and services for." American Heritage
College Dictionary 1246 (3rd ed.1997). Additionally,
the Agency relied on Principle 5 enumerated in the
2004 SMFP which states that in projecting the need
for new dialysis stations for end-stage renal disease
dialysis facilities in North Carolina that, "[hJome
patients will not be included in the determination of
need for new stations. Home patients include those
that receive hemodialysis or peritoneal dialysis in
their home." (Emphasis added).

*4 The Agency asserts and this Court agrees that it is
implicit in the policies set forth, as well as in the
action sought by Petitioners, i.e., the transfer of
dialysis stations, that only in-center patients would be
considered in determining whether the application
complies with ESRD-2. The application seeks to
transfer dialysis stations. These stations are only used
by in center hemodialysis patients. While home-
center patients would benefit from the ability to
transfer to a center located within Mecklenburg
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County, they are not the patients currently served by
or sought to be served by the dialysis stations.
Therefore, within the context of applying for a
certificate of need contemplating the transfer of
dialysis stations, the Agency correctly interpreted
ESRD-2's terms "currently served" to include only in-
center patients, those patients who now require the
use of dialysis stations. Accordingly, we overrule
Petitioners' corresponding assignment of error and
hold the Agency correctly determined that
Petitioners' application for the transfer of ten dialysis
stations failed to conform to the criteria set forth
under ESRD-2.

Because we affirm the Agency's final decision, we
need not address Respondents' cross-assignment of
error. N.C.R.App. P 10(d) (2006); see Carawan V.
Tate, 304 N.C. 696, 286 S.E.2d 99 (1982)(purpose of
cross-assignment of error is to protect an appellee
who has been deprived, by an action of the trial court,
of an alternative legal basis upon which the judgment
might be upheld).

Affirmed.

Judges WYNN and MCGEE concur.
Report per Rule 30(e).

Slip Copy, 2006 WL 3359688 (N.C.App.),
Unpublished Disposition
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Order Name Street City State Zip ~ Modality Home Clinic Duplicate Support Letters?

1 James Wilson 5221 Millstream Rd MclLeansville NC 27301 ICH Burlington Dialysis Duplicate
2 Willette D. Mitchell 1003 Amity Dr Greensboro NC 27406 ICH Burlington Dialysis Duplicate
3 Tommy S. Moorey (Illegible) 27409 ICH Burlington Dialysis
4 Dorothy Thompson 2201 Carl Noah Rd Snow Camp NC 27349 ICH Burlington Dialysis
5 Lonnie Gibson 3583 Shady Maple Ln Snow Camp NC 27349 ICH Burlington Dialysis
6 Herman Bittle 6523 Patterson Rd Snow Camp NC 27349 ICH Burlington Dialysis
7 (Illegible) 27349 ICH Burlington Dialysis
8 X 27244 ICH Burlington Dialysis
9 D. Jolus 27377 ICH Burlington Dialysis
10 Louis Walker 400 Steele St Gibsonville NC 27249 ICH Burlington Dialysis Duplicate
11 Ricky A. Gill 401 Riverton Ct Gibsonville NC 27249 ICH Burlington Dialysis
12 Jeffrey J. Fle(illegible) 27410 ICH Burlington Dialysis
13 Ernest E. Walker 3326 Alamance Church Rd Julian NC 27283 ICH Burlington Dialysis
14 Archie O. Mcreele (illegible) 27405 ICH Burlington Dialysis
15 Anthony B. Mathis (illegible) 27405 ICH Burlington Dialysis Duplicate
16 Arthur L. Snipes 4717 Rudd Rd Greensboro NC 27405 ICH Burlington Dialysis
17 M. Stenunos (illegible) 27405 ICH Burlington Dialysis
18 Mary Beale 3009 Gwynn Rd Elon NC 27244 ICH Burlington Dialysis Duplicate
19 (lllegible) 27244 ICH Burlington Dialysis Duplicate
20 Pauline H. Tate 1739 Power Line Rd Flon NC 27244 ICH Burlington Dialysis Duplicate
21 James T. Disosusoy (illegible) 27298 ICH Burlington Dialysis
22 (lllegible) 27244 ICH North Burlington Dialysis
23 John V.S (illegible) 27244 ICH North Burlington Dialysis
24 (Illegible) 27244 ICH North Burlington Dialysis
25 Mary Been 27244 ICH North Burlington Dialysis
26 Reginald Thompson 27244 ICH North Burlington Dialysis
27 Jeffrey M (Illegible) 27244 ICH North Burlington Dialysis
28 Saie A (Illegible) 27244 ICH North Burlington Dialysis
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29 Dorothea Nesbitt

30 Katrina Dunst (Illegible)
31 Mary McCadden

32 Ernest E. Welker

33X

34 Earl Murphy (Illegible)
35 (Illegible)

36 Robert Selke (Illegible)
37 Eunice Goins

38 L Plevens (Illegible)

39 Lorraine Russell

40 Kenny Reeter (Illegible)

6393 NC 704

8638 NC 49

Sandy Ridge NC

Snow Camp NC

27244
27244
27244
27244
27244
27298
27405
27046
27046
27214
27349
27298

ICH
ICH
ICH
ICH
ICH
ICH
ICH
ICH
ICH
PD
PD
PD

North Burlington Dialysis

North Burlington Dialysis

North Burlington Dialysis

North Burlington Dialysis

North Burlington Dialysis

Alamance County Dialysis

Reidsville Dialysis

Dialysis Care of Rockingham County
Dialysis Care of Rockingham County
Alamance County Dialysis
Burlington Dialysis

Burlington Dialysis



DaVita - Guilford County

EXHIBIT

Ex C-1



97/07/201¢ THU 11:12 FAX 33§ 227 8615 Da Vvita Burlington Zooda/03s

DaVita Elon Dialysis

To Whom It May Concern:

|

[ am an in-center dialysis patient, Ilive in zip code 27301, which is located in McLeansville in
Guilford County. I understand that Renal Treatment Centers Mid-Atlantic, Inc., which is owned
by the sume parent company that operates Butlington Dialysis where [ receive (reatment now, is
proposing to start a new dialysis facility at a location in Alamance County to be known as Renal
Treatment Centers Mid-Atlantic, Inc. d/b/a Elon Dialysis.

I fully support this new dialysis facility in to be built in Elon. Having my dialysis treatments at
Elon Dialysis would be more convenient for me. I could travel between my home and that
location more easily and quickly, which would save me time and money. Continuity of my care
is very important to me, I understand that Elon Dialysis will be operated in the same manner as
my current facility, so 1 would consider transferring to Elon Dialysis for my dialysis treatments.

I understand that this statement will in no way require me to transfer, and that decision to transfer
is still up to me when the time comes. But I definitely would consider transferring because it
would mean a shorter trip to dialysis that would make getting my treatments easier,

I have been informed that this letter will be included by Renal Treatment Centers Mid-Atlantic,
Inc. in a certificate of need application proposing the Elon Dialysis facility that will be submitted
to the Certificate of Need Section, Division of Health Service Regulation, in the N.C.
Department of Health and Human Services, for review by that agency. I understand that the
public will have access to the information in the Certificate of Need application and will have an
opportunity to comment on the application, I agree to have this letter and the information about
me as a patient that is contained in this letter included in the Elon Dialysis Certificate of Need
application for that purpose.

By my signature or mark below, | consent to having my letter included in the application. I
further understand that no other Protected Health Information (PHI) regarding me, my diagnosis
or treatment will be releascd as a part of this application.

\&AN-\_,B WO e é-/Zl lzoiL
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DaVita Elon Dialysis
To Whom It May Concern:

I am an in-center dialysis patient. I live in zip code 27406, which is located in Greensboro in
Guilford County. Iunderstand that Renal Treatment Centers Mid-Atlantic, Inc., which is owned
by the same parent company that operates Burlington Dialysis where I receive treatment now, is
proposing to start a new dialysis facility at a location in Alamance County to be known as Renal
Treatment Centers Mid-Atlantic, Inc, d/b/a Elon Dialysis.

I fully support this new dialysis facility in to be built in Elon, Having my dialysis treatments at
Elon Dialysis would be more convenient for me. I could travel between my home and that
location more easily and quickly, which would save me time and money. Continuity of my care
is very important to me. I understand thet Elon Dialysis will be operated in the same marmer as
my current facility, so I would consider transferring to Elon Dialysis for my dialysis treatments,

I understand that this statement will in no way require me to transfer, and that decision to transfer
is still up to me when the time ¢comes. But I definitely would consider transferring because it
would mean a shorter trip to dialysis that would make getting my treatments easier,

I have been informed that this letter will be included by Renal Treatment Centers Mid-Atlantic,
Inc. in a certificate of need application proposing the Elon Dialysis facility that will be submitted
to the Certificate of Need Section, Division of Health Service Regulation, in the N.C.
Department of Health and Human Services, for review by that agency. 1understand that the
public will have access to the information in the Certificate of Need application and will have an
opportunity to comment on the application. [ agree to have this letter and the information about
me as a patient that is contained in this letter included in the Elon Dialysis Certificate of Need
applicalion for that purpose.

By my signature or mark below, [ consent to having my letter included in the application, 1
further understand that no other Protected Health Information (PHI) regarding me, my diagnosis
or treatment will be released as a part of this application.

%/mﬂ %\W,/ b-17- 11,

Patient Date

Depbe /Jd/m lett bl

Witness Date
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DaVita Elon Dialysis
To Whom It May Concern:

T am an in-center dialysis patient. Ilive in zip code 27249, which is located in Gibsonville in
Guilford County. I understand that Renal Treatment Centers Mid-Atlantic, Inc., which is owned
by the same parent company thut operates Burlington Dialysis where 1 receive treatment now, is
proposing to start 0 new dialysis facility at a location in Alamance County to be known as Renal
Treatment Centers Mid-Atlantic, Inc. d/b/a Elon Dialysis.

I fully support this new dialysis facilily in to be built in Elon. Having my dialysis treatments at
Elon Dialysis would be more convenient for me. T could travel between my home and that
location more easily and quickly, which would save me time and money, Continuity of my care
is very important to me, I understand that Elon Dialysis will be operated in the same manner as
my current facility, so I would consider transferring to Elon Dialysis for my dialysis treatments,

I understand that this statement will in no way require me to transfer, and that decision to transfer
is still up to me when the time comes. But I definitely would consider transferring because it
would mean a shorter trip to dialysis that would make getting my treatments easier.

I have been informed that this letter will be included by Renal Treatment Centers Mid-Atlantic,
Inc. in a certificate of need application proposing the Elon Dialysis facility that will be submitted
to the Certificate of Need Section, Division of Health Service Regulation, in the N.C.
Department of Health and Human Services, for review by that agency. I understand that the
public will have access to the information in the Certificate of Need application and will have an
opportunity to comment on the application. I agree to have this letter and the information about
me as a patient that is contained in this letter included in the Elon Dialysis Certificate of Need
application for that purpose.

By my signature or mark below, I consent to having my letter included in the application, I

further understand that no other Protected Health Information (PHI) regarding me, my diagnosis
or treatment will be released as a part of this application,

ij ! a LA n_ (O//Z/té (o
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DaVita Elon Dialysis

To Whom It May Concern:

[ am an in-center dialysis patient. I live in zip code 27244, which is located in Elon in Alamance
County. T understand that Renal Treatment Centers Mid-Atlantic, Inc., which is owned by the
same parent company that operates Burlington Dialysis where I receive treatment now, is
proposing to start a new dialysis facility at a location in Alamance County to be known as Renal
Treatment Centers Mid-Adtlantic, Inc. d/b/a Elon Dialysis,

I fully support this new dialysis facility in to be built in Elon. Ilaving my dialysis treatments at
Elon Dialysis would be more convenient for me. I could travel between my home and that
location more easily and quickly, which would save me time and money. Continuity of my care
ig very important to me. I understand that Elon Dialysis will be operated in the same manner as
my current facility, so [ would consider transferring to Elon Dialysis [or my dialysis treatments.

[ understand that this statement will in no way require me to transfer, and that decision to transfer
is still up to me when the time comes. But I definitely would consider transferring because it
would mean a shorter trip to dialysis that would make getting my treatrments easier.

I have been informed that this letter will be included by Renal Treatment Centers Mid-Atlantic,
Inc. in a certificate of need application proposing the Elon Dialysis facility that will be submitted
to the Certificate of Need Section, Division of Health Service Regulation, in the N.C.
Department of Health and Human Services, for review by that agency, I understand that the
public will have access to the information in the Certificate of Need application and will have an
opportunity to comment on the application. I agree to have this letter and the information about
me as a patient that is contained in this letter included in the Elon Dialysis Certificate of Need
application for that purpose,

By my signature or mark below, I consent to having my letter included in the application. 1

further ynderstand that no other Protected Health Information (PHI) regarding me, my diagnosis
or treatment will be released as a part of this application.

Denbie famiete bl

Witness Date

Patien
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DaVita Elon Dialysis
To Whom It May Concerny;

1 am an in-center dialysis patient. 1live in zip code 27244, which is located in Elon in Alamance
County. 1 understand that Renal Treatment Centers Mid-Atlantic, Inc., which is owned by the
same parent company that operates Burlington Dialysis where I receive treatment now, is
proposing to start a new dialysis facility at a location in Alamance County to be known as Renal
Treatment Centers Mid-Atlantic, Inc. d/b/a Elon Dialysis,

[ fully support this new dialysis facility in to be built in Elon, Having my dialysis treatments at
Elon Dialysis would be more convenient for me. I could travel between my home and that
location more easily and quickly, which would save me time and money. Continuity of my care
is very important to me. I understand that Elon Dialysis will be operated in the same manner as
my current facility, so I would consider transferring to Elon Dialysis for my dialysis treatments,

I understand that this statement will in no way require me to transfer, and that decision to transfer
is still up to me when the time comes. But I definitely would consider transferring because it
would mean a shorter trip to dialysis that would make getting my treatments easier.

I have been informed that this letter will be included by Renal Treatment Centers Mid-Atlantic,
Inc. in a certificate of need application proposing the Elon Dialysis facility that will be submitted
to the Certificate of Need Section, Division of Health Service Regulation, in the N.C,
Department of Health and Human Services, for review by that agency. I understand that the
public will have access to the information in the Cerlificate of Need application and will have an
opportunity to comment on the application. 1 agree to have this letter and the information about
me as a patient that is contained in this letter included in the Elon Dialysis Certificate of Need
application for that purpose.

By my signature or mark below, I consent to having my letter included in the application. I

further understand that no other Protected Health Information (PHI) regarding me, my diagnosis
or treatment will be released as a part of this application.

o~ 0-14

Patient " Date
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Witness Date
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DaVita Elon Dialysis

To Whom It May Concern:

I am an in-center dialysis patient. [ live in zip code 27244, which is located in Elon in Alamance
County. Tunderstand that Renal Treatment Centers Mid-Atlantic, Inc., which is owned by the
same parent company that operates Burlington Dialysis where I receive treatment now, is
proposing to start a new dialysis facility at a location in Alamance County to be known as Renal
Treatment Centers Mid-Atlantic, Inc. d/b/a Elon Dialysis,

I fully support this new dialysis facility in to be built in Elon, Having my dialysis treatments at
Elon Dialysis would be more convenient for me. I could travel between my home and that
location more easily and quickly, which would save me time and money. Continuity of my care
is very important to me. I understand that Elon Dialysis will be operated in the same manner as
my current facility, so I would consider transferring 10 Elon Dialysis for my dialysis treatments.

I understand that this statement will in no way require me to transfer, and that decision to transfer
is still up to me when the time comes. But I definitely would consider transferring because it
would mean a shorter trip to dialysis that would make gelting my treatments easier,

I have been informed that this [etier will be included by Renal Treatment Centers Mid-Atlantic,
Inc. in a certificate of need application proposing the Elon Dialysis facility that will be submitted
to the Certificate of Need Section, Division of Health Service Regulation, in the N.C.
Department of Health and Humnan Services, for review by that agency. I understand that the
public will have access to the information in the Certificate of Need application and will have an
opportunity to comment on the application. 1 agtee to have this letter and the information about
me as a patient that is contained in this letter included in the Elon Dialysis Certificate of Need
application for that purpose.

By my signature or mark below, [ consent to having my letter included in the application. 1

further understand that no other Protected Health Information (PHI) regarding me, my diagnosis
or treatment will be released as a part of this application.

Patient

M&%mo ) sty

Witness Date
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DaVita Elon Dialysis

To Whom It May Concern:

1 am an in-center dialysis patient. Ilive in zip code 27405, which is located in Greensboro in
Guilford County. 1 understand that Renal Treatmnent Centers Mid-Atlantic, Inc., which is owned
by the same parent company that operates Burlington Dialysis where I receive treatment now, is
proposing to start a new dialysis facility at a location in Alamance County to be known as Renal
Treatment Centers Mid-Atlautic, Inc. d/b/a Elon Dialysis.

[ fully support this new dialysis facility in to be built in Elon. Having my dialysis treatments at
Elon Dialysis would be more convenient for me. I could travel between my home and that
location more easily and quickly, which would save me time and money, Coutinuity of my care
is very important to me. I understand that Elon Dialysis will be operated in the same manner as
my current facility, so I would consider transferring to Elon Dialysis for my dialysis treatments.

I understand that this statement will in no way require me to transfer, and that decision to transfer
is still up to me when the time comes. But I definitely would consider transferring because it
would mean a shorter trip to dialysis that would make getting my treatments easier.

I have been informed that this letter will be included by Renal Treatment Centers Mid-Atlantic,
Inc. in a certificate of need application proposing the Elon Dialysis facility that will be submitted
to the Certificate of Need Section, Division of Health Service Regulation, in the N.C.
Department of Health and Human Services, for review by that ageney. I understand that the
public will have access to the information in the Certificate of Need application and will have an
opportunity to comment on the application. I agree to have this letter and the information about
me as a patient that is contained in this letter included in the Elon Dialysis Certificate of Need
application for that purpose.

By my signature or mark below, I consent to having my letter included in the application, I
further understand that no other Protected Health Information (PHI) regarding me, my diagnosis
or treatment will be released as a part of this application.

G b ke e

Date

Debpre Homlett blliy

Witness Date

Patient
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DaVita Elon Dialysis

To Whom It May Concern:

1 am an in-center dialysis patient. Ilive in zip code 27244, which is located in Elon in Alamance
County. 1 understand that Renal Treatment Centers Mid-Atlantic, Inc., which is owned by the
same parent company that operates North Burlington Dialysis where I receive treatment now, is
proposing to start a new dialysis facility at a-location in Alamance County to be known as Renal
Treatment Centers Mid-Atlantic, Inc, d/b/a Elon Dialysis.

I fully support this new dialysis facility in to be built in Elon. Having my dialysis treatments at
Elon Dialysis would be more convenient for me. I could travel between my home and that
location more easily and quickly, which would save me time and money, Continuity of my care
is very important to me. | understand that Elon Dialysis will be operated in the same manner as
my current facility, so | would consider transferring to Elon Dialysis for my dialysis treatments.

I understand that this statement will in no way require me to transfer, and that decision to transfer
19 still up to me when the time comes. But I definitely would consider transferring because it
would mean a shorter trip to dialysis that would make getting my treatments easier.

I have been informed that this letter will be included by Renal Treatment Centers Mid-Atlantic,
Inc. in a certificate of need application proposing the Elon Dialysis facility that will be submitted
to the Certificate of Need Section, Division of Health Service Regulation, in the N.C.
Department of Health and Human Services, for review by that agency. [ understand that the
public will have access to the information in the Certificate of Need application and will have an
opportunity to comment on the application. I agree to have this letter and the information about
me as a patient that is contained in thig letter included in the Elon D1a1y31s Certificate of Need
application for that purpose,

By my signature or mark below, I consent to having my letter included in the application. |
further understand that no other Protected Health Information (PHI) regarding me, my diagnosis
or treatment will be released as a part of this application.

&7'/( : e @ | e
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Renal Treatment Centers — Mid-Atlantic, Inc.

ATTACHMENT - REQUIRED STATE AGENCY FINDINGS

FINDINGS
C = Conforming
CA = Conditional
NC = Nonconforming
NA = Not Applicable

Develop a new dialysis facility by relocating 8 stations from Burlington Dialysis

and 2 stations from North Burlington Dialysis

REVIEW CRITERIA FOR NEW INSTITUTIONAL HEALTH SERVICES

G.S. 131E-183(a) The Agency shall review all applications utilizing the criteria outlined in this
subsection and shall determine that an application is either consistent with or not in conflict with

these criteria before a certificate of need for the proposed project shall be issued.

(1) The proposed project shall be consistent with applicable policies and need determinations in
the State Medical Facilities Plan, the need determination of which constitutes a determinative
limitation on the provision of any health service, health service facility, health service facility
beds, dialysis stations, operating rooms, or home health offices that may be approved.

C

Renal Treatment Centers — Mid-Atlantic, Inc. (RTCMA or “the applicant”) proposes to
develop Elon Dialysis, a new Alamance County dialysis facility, by relocating eight existing
certified stations from Burlington Dialysis and two existing certified stations from North
Burlington Dialysis. All three facilities are DaVita HealthCare Partners, Inc. (DaVita)
dialysis facilities in Alamance County. The applicant does not propose to add dialysis

stations to an existing facility or to establish new dialysis stations.

EXHIBIT
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Need Determination

The applicant proposes to relocate existing dialysis stations within Alamance County;
therefore, there are no need methodologies in the 2016 State Medical Facilities Plan (SMFP)
applicable to this review.

Policies

POLICY GEN-3: BASIC PRINCIPLES, on page 39 of the 2016 SMFP, is not applicable to this
review because neither the county nor facility need methodology is applicable to this review.

POLICY GEN-4: ENERGY EFFICIENCY AND SUSTAINABILITY FOR HEALTH SERVICE
FACILITIES, on page 39 of the 2016 SMFP, is not applicable to this review because the total
capital expenditure is projected to be less than $2 million.

POLICY ESRD-2: RELOCATION OF DIALYSIS STATIONS, on page 33 of the 2016 SMFP,
is applicable to this review. POLICY ESRD-2 states:

“Relocations of existing dialysis stations are allowed only within the host county and
to contiguous counties. Certificate of need applicants proposing to relocate dialysis
Stations to contiguous counties shall:

1. Demonstrate that the facility losing dialysis stations or moving to a
contigous [sic] county is currently serving residents of that contigous [sic]
county, and

2. Demonstrate that the proposal shall not result in a deficit, or increase an
existing deficit in the number of dialysis stations in the county that would be
losing stations as a result of the proposed project, as reflected in the most
recent North Carolina Semiannual Dialysis Report, and

3. Demonstrate that the proposal shall not result in a surplus, or increase an
existing surplus of dialysis stations in the county that would gain stations as
a result of the proposed project, as reflected in the most recent North
Carolina Semiannual Dialysis Report.”

The applicant proposes to develop a new 10-station dialysis facility, Elon Dialysis, in
Alamance County, by relocating eight existing certified stations from Burlington Dialysis and
two existing certified stations from North Burlington Dialysis. Because all three facilities are
located in Alamance County, there is no change in the total dialysis station inventory in
Alamance County. Therefore, the application is consistent with Policy ESRD-2.

Conclusion

In summary, the applicant adequately demonstrates that the application is consistent with
Policy ESRD-2 in the 2016 SMFP. Therefore, the application is conforming to this criterion.



2)
€)

Elon Dialysis
Project ID #J-11212-16
Page 3

Repealed effective July 1, 1987.

The applicant shall identify the population to be served by the proposed project, and shall
demonstrate the need that this population has for the services proposed, and the extent to
which all residents of the area, and, in particular, low income persons, racial and ethnic
minorities, women, handicapped persons, the elderly, and other underserved groups are likely
to have access to the services proposed.

C
The applicant proposes to develop Elon Dialysis, a new 10-station Alamance County dialysis
facility, by relocating 10 existing Alamance County certified dialysis stations: eight from

Burlington Dialysis and two from North Burlington Dialysis.

Population to be Served

On page 369, the 2016 SMFP defines the service area for dialysis stations as “the planning
area in which the dialysis station is located. Except for the Cherokee-Clay-Graham
Multicounty Planning Area and the Avery-Mitchell-Yancey Multicounty Planning Area, each
of the 94 remaining counties is a separate dialysis station planning area.” Thus, the service
area is Alamance County. Facilities may serve residents of counties not included in their
service area.

In Section C.1, page 13, the applicant provides the projected patient origin for Elon Dialysis
for in-center (IC), home hemodialysis (HH) and peritoneal (PD) patients for the first two
years of operation following completion of the project, CY2018 and CY2019, as follows:

Operating Year (0OY) 1 Operating Year (OY) 2 Percent of Total

County IC HH* PD* IC HH* PD* 0Y1 0Y2
Alamance 26 0 0 27 0 0 78.8% 79.4%
Guilford 7 0 0 7 0 0 21.2% | 20.6%
Total 33 0 0 34 0 0| 100.0% | 100.0%

*The facility does not propose to offer HH or PD services.

The applicant has identified 26 in-center Alamance County dialysis patients who have signed
letters indicating interest in transferring their care to the proposed Elon facility. In addition,
seven in-center patients originating from Guilford County and receiving dialysis treatments
in Alamance County have signed letters indicating they would consider transferring their care
to the proposed Elon facility. The applicant states that each of the patients is currently
receiving dialysis care and treatment at another DaVita dialysis facility in Alamance County.
Exhibit C contains copies of signed letters of support from these patients indicating that the
proposed facility would be more convenient for them and they would consider transferring
their care to the new facility upon certification. The letters also state the patients’ county of
residence and zip code.

The applicant adequately identifies the population to be served.
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Analysis of Need

In Section C.2, page 15, the applicant discusses the need to relocate stations to the proposed
western Alamance facility, stating:

“In doing an analysis of the patients that are served by Renal Treatment Centers
Mid-Atlantic, Inc. in Alamance County, it was determined that DaVita is serving a
total of 33 in-center patients who live in or near the western part of Alamance
County.

In order to make the travel to dialysis — tree times a week for in-patients — more
convenient, it was determined that DaVita needs to provide a dialysis center nearer to

their homes for better access to their dialysis services and support.”

On pages 13-15, the applicant provides the methodology and assumptions used to project
need and utilization for DaVita’s proposed Elon Dialysis as follows:

1.

DaVita is the parent company of Burlington Dialysis and North Burlington Dialysis
in Alamance County.

Twenty-six in-center dialysis patients who reside in Alamance County and currently
receive dialysis treatments at DaVita operated facilities in Alamance County have
signed letters stating they would consider transferring their dialysis care to the
proposed facility.

Seven in-center dialysis patients who reside in Guilford County and currently receive
dialysis treatments at DaVita operated facilities in Alamance County have signed
letters stating they would consider transferring their dialysis care to the proposed
facility.

The 33 patient letters also state that the patient lives closer to the proposed facility
and/or that the new facility will be more convenient for them. See Exhibit C. The
following table summarizes the applicant’s table on page 14, which shows the
number of in-center patients willing to transfer, their resident zip codes, and the
current dialysis facilities from which the in-center patients will transfer.

Burlington North Burlington
Dialysis Dialysis
Patients Transferring 31 2

The project is scheduled for certification January 1, 2018.

Operating Year 1 is Calendar Year 2018, January 1 through December 31, 2018.
Operating Year 2 is Calendar Year 2019, January 1 through December 31, 2019.
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6. The applicant assumes the 26 Alamance County in-center dialysis patients
transferring to the new Elon Dialysis facility will increase at the Alamance County
Five Year Average Annual Change Rate of 3.7%, as published in the July 2016
Semiannual Dialysis Report (SDR). Guilford County patients are not projected to
increase and are added to the census in a separate step.

The information provided by the applicant on the pages referenced above is reasonable and
adequately supported.

Projected Utilization

The applicant’s methodology is illustrated in the following table.

Elon Dialysis In-Center
The applicant begins the facility census with the in-
center Alamance County patient population projected to
transfer care to the proposed facility upon certification
on January 1, 2018.
Project growth of the Alamance County patients by the
Alamance County Five Year Average Annual Change (26 X 0.037) +26 =26.96
Rate (3.7%) for one year to December 31, 2018.

Add the Guilford County patients projected to transfer.
This is the end of OY'1, December 31, 2018.

Project growth of the Alamance County patients by the
Alamance County Five Year Average Annual Change
Rate for one year to December 31, 2019.

Add the Guilford County patients. This is the end of
0OY2, December 31, 2019.

26

26.96 +7=133.96

(26.96 X 0.037) + 26.96 =
27.96

27.96 +7=34.96

The applicant’s methodology rounds down to the whole patient and projects to serve 33 in-
center patients or 3.3 patients per station (33 / 10 = 3.3) by the end of Operating Year 1 and
34 in-center patients or 3.4 patients per station (34 / 10 = 3.4) by the end of Operating Year 2
for the proposed 10-station facility. This exceeds the minimum of 3.2 patients per station per
week as of the end of the first operating year as required by 10A NCAC 14C .2203(b). The
applicant does not propose to serve any home hemodialysis or peritoneal patients at the
proposed facility. Exhibit I contains an agreement with Burlington Dialysis to provide home
training in home hemodialysis and peritoneal dialysis for Elon Dialysis patients.

In this application, the applicant assumes a projected annual rate of growth of 3.7% for the
Alamance County dialysis patient census, which is consistent with the Alamance County
Five Year Average Annual Change Rate published in the July 2016 SDR. Projected
utilization is based on reasonable and adequately supported assumptions regarding continued
growth.
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Access

In Section L.1(a), pages 49-50, the applicant states that Elon Dialysis, by policy, will make
dialysis services available to all residents in its service area, including low-income, racial and
ethnic minorities, women, handicapped, elderly, and other underserved persons, without regard
to race, color, national origin, gender, sexually orientation, age, religion, or disability. Form C in
Section R, shows the applicant projects over 79% of its in-center patients will have some or all
of their services paid for by Medicare or Medicaid. The applicant adequately demonstrates the
extent to which all residents, including underserved groups, will have access to the proposed
services. In Section L, page 50, the applicant states:

“The projected payor mix is based on the sources of patient payment that have been
received by DaVita operated facilities in Alamance County during the last full operating

12

year.
Conclusion

In summary, the applicant adequately identifies the population to be served, adequately
demonstrates the need that this population has for the proposed project, and adequately
demonstrates the extent to which all residents, including underserved groups, are likely to
have access to the proposed services. Therefore, the application is conforming to this criterion.

In the case of a reduction or elimination of a service, including the relocation of a facility or a
service, the applicant shall demonstrate that the needs of the population presently served will
be met adequately by the proposed relocation or by alternative arrangements, and the effect
of the reduction, elimination or relocation of the service on the ability of low income persons,
racial and ethnic minorities, women, handicapped persons, and other underserved groups and
the elderly to obtain needed health care.

C

The applicant proposes to develop Elon Dialysis, a new 10-station Alamance County dialysis
facility, by relocating 10 existing Alamance County certified dialysis stations: eight from
Burlington Dialysis and two from North Burlington Dialysis.

The development of the proposed facility results in the following changes to DaVita’s
existing and proposed Alamance County dialysis facilities, assuming the completion of this
project and all previously approved projects.



RENAL TREATMENT CENTERS-MID-ATLANTIC, INC.

D/B/A

BURLINGTON DIALYSIS

CERTIFICATE OF NEED APPLICATION

SEPTEMBER 15, 2017

FOR THE FACILITY LOCATED AT

873 HEATHER ROAD
BURLINGTON, NORTH CAROLINA 27215

ALAMANCE COUNTY










SECTION C - “CRITERION (3)” - G.S. 131E-183(a)(3)

“The applicant shall identify the population to be served by the proposed project, and shall
demonstrate the need that this population has for the services proposed, and the extent to
which all residents of the area, and, in particular, low income persons, racial and ethnic
minorities, women, handicapped persons, the elderly, and other underserved groups are likely
to have access to the services proposed.”

For All Applications (except Change of Scope and Cost Overruns)

1.

Provide the county of residence for the patients who are projected to utilize the facility
during the first two operating years using the format below. Provide all assumptions and
data used to project the number of in-center, home hemo, and peritoneal (PD) patients by
county of origin.

Total Projected Patients by County of Residence

County Patients as a
o oz Perf:)(/ant of Total
In-center [Home Hemo| Peritoneal | In-center {Home Hemo| Peritoneal
County Patients | Patients Patients | Patients | Patients Patients oY1 oY 2
Alamance 46 0 14 48 0 15 85.7% 86.3%
Caswell 1 0 0 1 0 0 1.4% 1.4%
Guilford 4 0 1 4 0 1 7.1% 6.8%
Onslow 1 0 0 1 0 0 1.4% 1.4%
Person 1 0 0 1 0 0 1.4% 1.4%
Randolph 1 0 0 1 0 0 1.4% 1.4%
Other States 1 0 0 1 0 0 1.4% 1.4%
Total * 55 0 15 57 0 16 100% 100%

The following are the assumptions and data used for the projections to project the number of
in-center, home hemo (HHD), and peritoneal (PD) patients by county of origin:

Burlington Dialysis had 96 in-center patients as of December 31, 2016 based on information
included in Table A of the July 2017 Semiannual Dialysis Report (SDR). This is a station utilization
rate of 100.00% based on the 24 certified stations. Of these 96 patients, 79 lived in the service
area, Alamance County and 17 lived outside of the service area (Caswell, Guilford, Onslow,
Orange, Person and Randolph Counties as well as Other States).

In Project ID # G-011212-16 Renal Treatment Centers-Mid-Atlantic, Inc. is approved to develop
Elon Dialysis in Alamance County which will include the transfer of eight (8) stations from
Burlington Dialysis, leaving the facility with 16 stations. Renal Treatment Centers-Mid-Atlantic,
Inc. indicated in the application that 31 in-center patients would transfer their care from
Burlington Dialysis to Elon Dialysis upon its projected certification date of January 1, 2018.

In Project ID # G-011289-17, Renal Treatment Centers-Mid-Atlantic, Inc. is approved to develop
Mebane Dialysis in Alamance County which will include the transfer of four (4) stations from
Burlington Dialysis, leaving the facility with 12 stations. Renal Treatment Centers-Mid-Atlantic,
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Inc. indicated in the application that 17 in-center patients would transfer their care from
Burlington Dialysis to Mebane Dialysis upon its projected certification date of January 1, 2019.

In Project ID # G-011321-17 Renal Treatment Centers-Mid-Atlantic, Inc. is approved to add four (4)
stations to the existing facility, leaving the facility with 16 stations.

Operating Year One is projected to begin January 1, 2019 and end on December 31, 2019.
Operating Year Two is projected to begin January 1, 2020 and end on December 31, 2020.

While the Average Annual Change Rate for the Past Five Years as indicated in Table D of the July
2017 SDR for Alamance County was 4.1%, Burlington Dialysis has experienced an average
growth rate over the last five years of 6.2% (see table below). It is therefore reasonable to
assume a growth rate of at least 5.0% for the facility, so as to be conservative.

#of | Growth
pts Rate

12/31/2012 | 76 |
12/31/2013 85 11.8%
12/31/2014 | 90 5.9%
12/31/2015 | 101 12.2%
12/31/2016 | 96 -5.0%
5-year avg change rate | 6.2%

The following are the in-center patient projections using the 5.0% Average Annual Change Rate
for the Past Five Years for the 79 in-center patients living in Alamance County. The period of the
growth begins January 1, 2017 and is calculated forward to December 31, 2020. No growth
calculations were performed for the patients living outside of Alamance County.

It is projected that at least 31 current in-center patients from Burlington Dialysis will transfer to Elon
Dialysis upon its certification. After the period of growth ending in 2017, there will be 99 in-center
patients, 82 of them from Alamance County (see line (c) below). When we deduct the 24 Alamance
County patients and 7 patients from outside of Alamance County projected to transfer to Elon
Dialysis upon its certification, Burlington Dialysis will have 58 Alamance County patients at the
beginning of 2018 (see line (d) below).

It is projected that at least 17 current in-center patients from Burlington Dialysis will transfer to
Mebane Dialysis upon its certification. After the period of growth ending in 2018, there will be 70
in-center patients, 60 of them from Alamance County (see line (d) below). When we deduct the 16
Alamance County and 1 Orange County patients projected to transfer to Mebane Dialysis upon its
certification, Burlington Dialysis will have 44 Alamance County patients at the beginning of 2019
(see line (e) below).

Based on the calculations below, Burlington Dialysis is projected to have at least 55 in-center
patients by the end of operating year 1 for a utilization rate of 80.9% or 3.24 patients per station
and at least 57 in-center patients by the end of operating year 2 for a utilization rate of 83.8% or
3.35 patients per station.
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Patient Census Projections: In-Center

#
# of out-of-SA Total
SA Growth SA Year existing Year End Year End
Start Date | Patients | x Rate = | EndCensus | + patients = Census Date
Beginning
service
area (SA)
census
SA:
Alamance
(@) | County
Interim
(b) | Period X = + =
Current
(c) | Year 1/1/2017 79 X 1.05 = 82.95 + 17 =| 99.239 12/31/2017
Interim 82-24= 17-7-=
(d) | Period 1/1/2018 58 X 1.05 = 60.9 + 10 = | 102.6108 12/31/2018
Census 60-16= 10-1=
(e) | OY 1 1/1/2019 44 X 1.05 = 46.2 + 9 = | 55.845 12/31/2019
Census
() | OY2 1/1/2020 46.2 X 1.05 = 48.51 + 9 = | 57.76565 12/31/2020

The table below summarizes the beginning and end of year census for each of the years in the
period of growth and lists the average number of patients for each year. The numbers of
patients shown below (beginning and end of year) were rounded down to the nearest whole
number.

# of
#ofpts | pts- | Avg#
- begin | endof | of pts | pts per | Utilization
Start Date | of year | year | inyear | station Rate

Current Year 1/1/2017 96 99 97.5
Interim Period 1/1/2018 68 70 69
Operating Year 1 | 1/1/2019 53 55 54 3.24 80.9%
Operating Year 2 | 1/1/2020 55 57 56 3.35 83.8%

Peritoneal Dialysis (PD):

Burlington Dialysis had 12 PD patients as of December 31, 2016 based on information included in
Table C of the July 2017 SDR. Of these 12 patients, 11 lived in the service area, Alamance County
and 1 lived outside of the service area (Guilford County).

Operating Year One is projected to begin January 1, 2019 and end on December 31, 2019.
Operating Year Two is projected to begin January 1, 2020 and end on December 31, 2020.

The period of the growth begins January 1, 2017 and is calculated forward to December 31,
2020. It is reasonable to assume that the Burlington Dialysis home-training program will grow at
a rate of at least one patient per year during the period of growth.
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The table below summarizes the beginning and end of year census for each of the years in the
period of growth and lists the average number of patients for each year. The numbers of
patients shown below (beginning and end of year) were rounded down to the nearest whole

number.
# of pts - # of pts -
PD patient begin of end of Avg # of
projections Start Date year year pts in year
Current Year 1/1/2017 12 13 12.5
Interim Period 1/1/2018 13 14 13.5
Operating Year 1 1/1/2019 14 15 14.5
Operating Year 2 1/1/2020 15 16 15.5
2. Describe the need that the population to be served has for the proposed project, including

in-center, home hemo, and PD services. Provide supporting documentation.

Section B-2 clearly outlines the need that the population to served, the in-center patients of
Burlington Dialysis, has for the one-station expansion proposed in this application.

This application does not call for any changes to home hemo or PD services at Burlington Dialysis.

3. Describe the extent to which all area residents, including low income persons, racial and
ethnic minorities, women, handicapped persons, the elderly and other underserved
groups, will have access to the proposed services.

By policy, the proposed services will be made available to all residents in its service area without
qualifications. The facility will serve patients without regard to race, sex, age, or handicap. We will
serve patients regardless of ethnic or socioeconomic situation.

We will make every reasonable effort to accommodate all patients, especially those with special
needs such as the handicapped, patients attending school or patients who work. Dialysis services
will be provided six days per week with two patient shifts per day to accommodate patient need.
Payment will not be required upon admission. Therefore, services are available to all patients
including low income persons, racial and ethnic minorities, women, handicapped persons, elderly

and other under-served persons.

For New Facility and Relocated Facility Applications (except Change of Scope and Cost
Overruns)

4. Indicate the anticipated travel distance for patients from their homes to the applicant's
proposed facility:

Not Applicable.
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Travel Distance

Percent of Patients

Percent that will travel 30 miles or less

Percent that will travel more than 30 miles

Total Percent

100%

5. Document that the new facility is needed at the proposed site as opposed to another area

of the county.

Not Applicable.

For Existing Facilities (except Change of Scope and Cost Overruns)

6. Complete the following table (if it correctly reflects the methodology utilized to project
the number of patients). For each row, provide all assumptions and data used to support

the projection.

Not Applicable

Date #.of Growth Year End
Patients Rate Census
Beginning service area (SA) census
(@ | SA:
Census calculation interim period (specify period
between beginning date and OY 1 start date) and
(b) | calculate census, adding rows as needed X
(c) | Add out-of-SA existing patients +
(d) | Census calculation OY 1 X
(e) | Add out-of-SA existing patients +
(f) | Census calculation OY 2 X
(9) | Add out-of-SA existing patients +
(h) | Total Census (end of QY 2)
7. If the above methodology was not used to project patient census, provide the

methodology used along with all assumptions and data used to support the projections.

Burlington Dialysis had 96 in-center patients as of December 31, 2016 based on information
included in Table A of the July 2017 Semiannual Dialysis Report (SDR). This is a station utilization
rate of 100.00% based on the 24 certified stations. Of these 96 patients, 79 lived in the service
area, Alamance County and 17 lived outside of the service area (Caswell, Guilford, Onslow,
Orange, Person and Randolph Counties as well as Other States).

In Project ID # G-011212-16 Renal Treatment Centers-Mid-Atlantic, Inc. is approved to develop
Elon Dialysis in Alamance County which will include the transfer of eight (8) stations from
Burlington Dialysis, leaving the facility with 16 stations. Renal Treatment Centers-Mid-Atlantic,
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Inc. indicated in the application that 31 in-center patients would transfer their care from
Burlington Dialysis to Elon Dialysis upon its projected certification date of January 1, 2018.

In Project ID # G-011289-17, Renal Treatment Centers-Mid-Atlantic, Inc. is approved to develop
Mebane Dialysis in Alamance County which will include the transfer of four (4) stations from
Burlington Dialysis, leaving the facility with 12 stations. Renal Treatment Centers-Mid-Atlantic,
Inc. indicated in the application that 17 in-center patients would transfer their care from
Burlington Dialysis to Mebane Dialysis upon its projected certification date of January 1, 2019.

In Project ID # G-011321-17 Renal Treatment Centers-Mid-Atlantic, Inc. is approved to add four
stations to the existing facility, leaving the facility with 16 stations.

Operating Year One is projected to begin January 1, 2019 and end on December 31, 2019.
Operating Year Two is projected to begin January 1, 2020 and end on December 31, 2020.

While the Average Annual Change Rate for the Past Five Years as indicated in Table D of the July
2017 SDR for Alamance County was 4.1%, Burlington Dialysis has experienced an average
growth rate over the last five years of 6.2% (see table below). It is therefore reasonable to
assume a growth rate of at least 5.0% for the facility, so as to be conservative.

#of | Growth
pts Rate

12/31/2012 | 76 |
12/31/2013 85 11.8%
12/31/2014 90 5.9%
12/31/2015 | 101 12.2%
12/31/2016 96 -5.0%
5-year avg change rate 6.2%

The following are the in-center patient projections using the 5.0% Average Annual Change Rate
for the Past Five Years for the 79 in-center patients living in Alamance County. The period of the
growth begins January 1, 2017 and is calculated forward to December 31, 2020. No growth
calculations were performed for the patients living outside of Alamance County.

It is projected that at least 31 current in-center patients from Burlington Dialysis will transfer to Elon
Dialysis upon its certification. After the period of growth ending in 2017, there will be 99 in-center
patients, 82 of them from Alamance County (see line (c) below). When we deduct the 24 Alamance
County patients and 7 patients from outside of Alamance County projected to transfer to Elon
Dialysis upon its certification, Burlington Dialysis will have 58 Alamance County patients at the
beginning of 2018 (see line (d) below).

It is projected that at least 17 current in-center patients from Burlington Dialysis will transfer to
Mebane Dialysis upon its certification. After the period of growth ending in 2018, there will be 70
in-center patients, 60 of them from Alamance County (see line (d) below). When we deduct the 16
Alamance County and 1 Orange County patients projected to transfer to Mebane Dialysis upon its
certification, Burlington Dialysis will have 44 Alamance County patients at the beginning of 2019
(see line (e) below).
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Based on the calculations below, Burlington Dialysis is projected to have at least 55 in-center
patients by the end of operating year 1 for a utilization rate of 80.9% or 3.24 patients per station
and at least 57 in-center patients by the end of operating year 2 for a utilization rate of 83.8% or
3.35 patients per station.

Patient Census Projections: In-Center

#
# of out-of-SA Total
SA Growth SA Year existing Year End Year End
Start Date | Patients | x Rate = | EndCensus | + patients = | Census Date
Beginning
service
area (SA)
census
SA:
Alamance
(@) | County
Interim
(b) | Period X = + =
Current
(c) | Year 1/1/2017 79 X 1.05 = 82.95 + 17 = 99.95 12/31/2017
Interim 82-24= 17-7=
(d) | Period 1/1/2018 58 X 1.05 = 60.9 + 10 = 70.9 12/31/2018
Census 60-16= 10-1=
(e) | OY1 1/1/2019 44 X 1.05 = 46.2 + 9 = 55.2 12/31/2019
Census
(fH | OY2 1/1/2020 46.2 X 1.05 = 48.51 + 9 = 57.51 12/31/2020

The table below summarizes the beginning and end of year census for each of the years in the
period of growth and lists the average number of patients for each year. The numbers of
patients shown below (beginning and end of year) were rounded down to the nearest whole
number.

# of
#ofpts | pts- | Avg#
- begin | end of | of pts | pts per | Utilization
Start Date | Of year | year | inyear | station Rate

Current Year 1/1/2017 96 99 97.5
Interim Period 1/1/2018 68 70 69
Operating Year1 | 1/1/2019 53 55 54 3.24 80.9%
Operating Year 2 | 1/1/2020 55 57 56 3.35 83.8%

Peritoneal Dialysis (PD):

Burlington Dialysis had 12 PD patients as of December 31, 2016 based on information included in
Table C of the July 2017 SDR. Of these 12 patients, 11 lived in the service area, Alamance County
and 1 lived outside of the service area (Guilford County).
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Operating Year One is projected to begin January 1, 2019 and end on December 31, 2019.
Operating Year Two is projected to begin January 1, 2020 and end on December 31, 2020.

The period of the growth begins January 1, 2017 and is calculated forward to December 31,
2020. It is reasonable to assume that the Burlington Dialysis home-training program will grow at
a rate of at least one patient per year during the period of growth.

The table below summarizes the beginning and end of year census for each of the years in the
period of growth and lists the average number of patients for each year. The numbers of
patients shown below (beginning and end of year) were rounded down to the nearest whole

number.
# of pts - # of pts -
PD patient begin of end of Avg # of
projections Start Date year year pts in year
Current Year 1/1/2017 12 13 12.5
Interim Period 1/1/2018 13 14 13.5
Operating Year 1 1/1/2019 14 15 14.5
Operating Year 2 1/1/2020 15 16 15.5
8. Provide the following data on the existing facility’s current dialysis patients and number

of certified stations.

Dialysis Patients as of 12/31/2016

. # of In-center # of Home /Hemo | # of PD Dialysis
County of Residence Dialysis Patients | Dialysis Patients Patients
Alamance 79 0 11
Caswell 1 0 0
Guilford 11 0 1
Onslow 1 0 0
Orange 1 0 0
Person 1 0 0
Randolph 1 0 0
Other States 1 0 0
Totals 96 0 12
Note: Add additional lines to the table as needed.
9. Complete the following chart for the last three operating years.

ESRD - effective beginning with the February 1, 2016 Review Cycle
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Patients Served by Facility

(1) (2) (3) (4) (5)
Gross
Beginning Ending Average Deaths Mortality
Year In-center and In-center and L)+2) /2 Rate
Home Patients Home Patients 4/ (3)
2016 101 107 104 21 20.19%
2015 90 101 95.5 21 21.99%
2014 85 90 87.5 19 21.71%
10.  Complete the following chart for the most recent operating year.
Patient Statistics Number
Transplants performed or referred during 2016 16
Patients currently on transplant list as of 12/31/2016 7
Patients with infectious disease as of 12/31/2016
Patients converted to infectious status during 2016 0

11. Provide the facility’s hospital admission rates by admission diagnosis (dialysis related vs.
non-dialysis related) for the facility’s last full operating year.

From 1/1/2016 To 12/31/216

Hospital Admissions Number Rate
Dialysis related 71 42%
Non-dialysis related 100 58%
Total Admissions 171 100%
12. If an existing facility proposes to relocate some of its certified dialysis stations within the

same county:

@) Describe in detail the necessity for relocation of stations, such as, physical
inadequacy of existing facility or geographic accessibility of services;

Not Applicable.

(b) Document that the number of stations to be relocated are needed by the projected
number of patients to be served at the new location; and

Not Applicable.

(c) Document that the stations to be relocated are needed at the proposed site as
opposed to another area of the county.
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Not Applicable.

13. If an existing facility proposes to replace the facility within the same county by relocating
all stations, document the need for replacing the facility. If the replacement facility will
be located in another area of the county, document the need for a dialysis facility in the

proposed new location.
Not Applicable.

For Change of Scope and Cost Overrun Applications

14. Describe in detail all of the differences between the scope of this proposal and the

previously approved project:
@ Identify each change, including but not limited to;
(i) Number of stations,
(ii) Location,
(iif)Proposed service area,
(iv) Capital cost, and
(b) Document why each change is necessary.

Not Applicable.

15. Provide the number of patients who are projected to utilize the facility during the first
two operating years using the format below. Provide all assumptions and data used to

project the number of in-center and home dialysis patients.

Not Applicable.

Change of Scope/Cost Overrun
Total Projected Patients

oY1

OoY?2

In-center patients

Home hemodialysis patients

Home peritoneal dialysis patients

Total Patients

ESRD - effective beginning with the February 1, 2016 Review Cycle
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EXHIBIT

ATTACHMENT - REQUIRED STATE AGENCY FINDINGS

FINDINGS
C = Conforming
CA = Conditional
NC = Nonconforming
NA = Not Applicable

DECISION DATE: July 28, 2004
PROJECT ANALYST: Mary Edwards
ASST. CHIEF CON: Craig R. Smith

PROJECT I.D. NUMBER: F-7017-04/Wake Forest University Health Sciences (Lessor) and
Huntersville Dialysis Center of Wake Forest University d/b/a Huntersville
Dialysis Center (Lessee) /Relocate ten stations from Statesville Dialysis
Center in lredell County to Huntersville in Mecklenburg
County/Mecklenburg County

REVIEW CRITERIA FOR NEW INSTITUTIONAL HEALTH SERVICES

G.S. 131E-183(a) The Department shall review all applications utilizing the criteria outlined in this
subsection and shall determine that an application is either consistent with or not in conflict with these
criteria before a certificate of need for the proposed project shall be issued.

1) The proposed project shall be consistent with applicable policies and need determinations
in the State Medical Facilities Plan, the need determination of which constitutes a
determinative limitation on the provision of any health service, health service facility,
health service facility beds, dialysis stations, operating rooms, or home health offices that
may be approved.

NC

Three applications for dialysis stations were received by the Certificate of Need
Section in Mecklenburg County. The proposals submitted by Gambro Healthcare
Renal Care, Inc. d/b/a Gambro Healthcare Charlotte, Project 1.D. # F-6989-04 and
Total Renal Care of North Carolina, LLC d/b/a Dialysis Care of Mecklenburg
County, Project I1.D. # F-7003-04 are under separate review. The proposal in this
review is briefly described below.

Wake Forest University Health Sciences (Lessor) and Huntersville Dialysis Center of
Wake Forest University d/b/a Huntersville Dialysis Center (Lessee) [Huntersville
Dialysis] propose to relocate ten dialysis stations from Statesville Dialysis Center in
Iredell County to Mecklenburg County, resulting in a new ten station dialysis facility
in Huntersville.

The 2004 State Medical Facilities Plan (SMFP) and the January 2004 Semiannual
Dialysis Report (SDR) provide a county need methodology for determining the need
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Huntersville Dialysis Center

for additional dialysis stations. According to the county need methodology, “If a
county’s June 30, 2004 projected station deficit is ten or greater and the January SDR
shows that utilization of each dialysis facility in the county is 80% or greater, the
June 30, 2004 county station need determination is the same as the June 30, 2004
projected station deficit.”” According to the January 2004 SDR, the result of the
county need methodology was zero stations needed for Mecklenburg County.

Huntersville Dialysis Center proposes to relocate ten dialysis stations from
Statesville Dialysis Center in Iredell County to Mecklenburg County, resulting in a
new ten station dialysis facility in Huntersville. The applicant is applying to relocate
dialysis stations across county lines, based on Policy ESRD-2: Relocation of Dialysis
Stations. This policy states,

“Relocations of existing dialysis stations are allowed only within the host
county and to contiguous counties currently served by the facility [emphasis
added]. Certificate of need applicants proposing to relocate dialysis stations
to contiguous counties shall:

(A) demonstrate that the proposal shall not result in a deficit in the number of
dialysis stations in the county that would be losing stations as a result of the
proposed project, as reflected in the most recent Dialysis Report, and

(B) demonstrate that the proposal shall not result in a surplus of dialysis stations
in the county that would gain stations as a result of the proposed project, as
reflected in the most recent Dialysis Report.”

Iredell County is contiguous with Mecklenburg County. As of the January 2004
SDR, the SDR in effect when the application was filed, Iredell County had a
surplus of 15 dialysis stations, while Mecklenburg County had a deficit of ten
dialysis stations. The applicants currently serve in-center dialysis patients from
Mecklenburg County at its Mooresville facility (Lake Norman Dialysis Center) in
Iredell County. However, the applicants do not report serving any in-center
dialysis patients (those receiving hemodialysis at a dialysis station in the facility)
from Mecklenburg County at the Statesville Dialysis Center, the location from
where stations are being relocated. Therefore, the application does not conform
with Policy ESRD-2 of the 2004 SMFP. Therefore, the applicants are not eligible
to apply for stations, based on Policy ESRD-2 and, therefore, are not conforming
with this criterion.

(2 Repealed effective July 1, 1987.

3) The applicant shall identify the population to be served by the proposed project, and shall
demonstrate the need that this population has for the services proposed, and the extent to
which all residents of the area, and, in particular, low income persons, racial and ethnic
minorities, women, handicapped persons, the elderly, and other underserved groups are
likely to have access to the services proposed.
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30(e)(3) of the North
Carolina Rules of Appellate Procedure.

Court of Appeals of North Carolina.
WAKE FOREST UNIVERSITY HEALTH
SCIENCES and Huntersville Dialysis Center of
Wake
Forest University d/b/a Huntersville Dialysis Center,
Petitioner
V.

NORTH CAROLINA DEPARTMENT OF
HEALTH AND HUMAN SERVICES Division of
Facility
Services North Carolina Department of Health and
Human Services, Division of
Facility Services, Respondent
and
Bio-Medical Applications of North Carolina, Inc. and
Total Renal Care of North
Carolina, LLC, Respondent-Intervenor.

No. COA05-1597.

Nov. 21, 2006.

*1 Appeal by Petitioners from a final agency
decision entered 22 August 2005 by the North
Carolina Department of Health and Human Services,
Division of Facility Services. Heard in the Court of
Appeals 10 October 2006.

Bode, Call & Stroupe, LLP, by S. Todd Hemphill,
Dana Evans Ricketts and Matthew A. Fisher, for
petitioner-appellant.

Attorney General Roy Cooper, by Assistant Attorney
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General Thomas M. Woodward, for respondent-
appellee.

Wyrick Robbins Yates & Ponton, LLP, by K.
Edward Greene, Lee M. Whitman and Sarah M.
Johnson, for respondent-intervenor appellee, Bio-
Medical Applications of North Carolina, Inc.

Poyner & Spruill, LLP, by William R. Sheraton,
Thomas R. West and Pamela A. Scott, for
respondent-intervenor appellee, Total Renal Care of
North Carolina, LLC.

MARTIN, Chief Judge.

Wake Forest University Health Sciences and
Huntersville  Dialysis  Center (hereinafter
"Petitioners") appeal the final agency decision of the
North Carolina Department of Health and Human
Services, Division of Facility Services, granting
summary judgment in favor of Respondents and
upholding the decision of the Certificate of Need
Section of the Facility Services Division to deny
Petitioners' application for the transfer of ten dialysis
stations.

Briefly summarized, this appeal comes before us on
the following record: Petitioners filed a Certificate of
Need ("CON") application with the North Carolina
Department of Health and Human Services, Division
of Facility Services, Certificate of Need Section
(hereinafter "Agency") for the approval of the
transfer of ten dialysis stations from Iredell County to
Mecklenburg County. The application sought to
relocate dialysis stations to a contiguous county
based on the surplus of fifteen dialysis stations in
Iredell County and the deficit of ten dialysis stations
in Mecklenburg County.

Specifically, Petitioners' proposal would allow the
transfer of eighteen in-center dialysis patients
currently served by Petitioners' Lake Norman facility
in Iredell County to the new Huntersville facility in
Mecklenburg County along with the transfer of an
existing home dialysis patient residing in
Mecklenburg County from Petitioners' Statesville
Dialysis Center to the new Huntersville facility.
Petitioners sought to move dialysis stations from the
Iredell County facility with the most underused
capacity, Statesville Dialysis.

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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In general, there are two types of dialysis treatments

available to end-stage renal disease (ESRD) patients
which are provided by dialysis facilities: in-center
hemodialysis and peritoneal dialysis or home
dialysis. In-center hemodialysis involves the process
of cycling a patient's blood through an external
dialysis machine that replaces the function of the
kidney. The external dialysis machines must be
CON-approved and are known as dialysis stations.
Patients participating in in-center hemodialysis
treatment generally need treatment three times a
week in intervals of two-to-four hours.

*2 The second method, home dialysis, involves the
process of patients introducing a sterile premixed
solution into their abdominal cavity. This method
does not require the use of dialysis stations within a
dialysis center; however, patients must be trained by
the dialysis center for home dialysis over a period of
several weeks and then re-visit the center for
regularly scheduled check-ups.

On 28 July 2004 the Agency denied Petitioners'
application based upon the Agency's finding that the
application did not conform to the criterion set forth
in Policy ESRD-2: Relocation of Dialysis Stations.
Specifically, the Agency found that Petitioners'
application failed to comply with the requirements
under ESRD-2 that dialysis stations be relocated only
to "contiguous counties currently served by the
facility[.]" (Emphasis added). The Agency further
found that Petitioners' application failed to conform
with Criterion 1, 3, 4, 5, 6, 12, and 18(a) under N.C.
Gen.Stat. § 131E-183(a).

Subsequent to the Agency's denial of the application
for a CON, Petitioners filed a petition for a contested
case hearing in the Office of Administrative Hearings
(hereinafter "OAH"). Total Renal Care of North
Carolina, LLC and Bio-Medical Applications of
North Carolina, Inc. (hereinafter "Respondent-
Intervenors”) moved to intervene, and their motions
were subsequently granted by OAH. Petitioners then
filed a motion with OAH for partial summary
judgment and Respondent-Intervenors subsequently
filed cross-motions for summary judgment.

A recommended decision was issued by the
Administrative Law Judge (hereinafter "ALJ")
denying Petitioners' motion for partial summary
judgment, granting Respondent-Intervenors' motions
for summary judgment and recommending that the
decision to deny the application for a CON be
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upheld. The Agency adopted the recommended
decision of the ALJ and issued a final agency
decision in accordance therewith. Petitioners appeal,
contending the Agency erred in concluding that their
application failed to meet Criterion 1 under ESRD-2.

Petitioners assert that the Agency's determination
that their application for a CON was non-conforming
with Criterion 1 was erroneous as a matter of law.
Specifically, N.C. Gen.Stat. § 131E-183 states that
all applications for a certificate of need must comply
with the policies and need determinations set forth in
the State Medical Facilities Plan ("SMFP"). N.C.
Gen.Stat. § 131E-183(a)(1) (2005).

Where a party contends that an agency decision was
based on an error of law, the appropriate standard of
review is de novo. Dialysis Care of N.C., LLC v. N.C.
Dep't of Health and Human Servs., 137 N.C.App.
638, 646, 529 S.E.2d 257, 261, aff'd, 353 N.C. 258
538 S.E.2d 566 (2000).

The 2004 SMFP Policy ESRD-2 governs the
relocation of dialysis stations and states:
Relocations of existing dialysis stations are
allowed only within the host county and to
contiguous counties currently served by the
facility. Certificate of need applicants proposing to
relocate dialysis stations shall:
*3 (1) demonstrate that the proposal shall not result
in a deficit in the number of dialysis stations in the
county that would be losing stations as a result of
the proposed project, as reflected in the most recent
semiannual Dialysis Report, and
(2) demonstrate that the proposal shall not result in
a surplus of dialysis stations in the county that
would gain stations as a result of the proposed
project, as reflected in the most recent semiannual
Dialysis Report.
10A N.C.A.C. 14B.0138 (2006)(emphasis added).
The dispute in this case centers around the meaning
of the words "currently served" as contained in the
aforementioned policy. The final agency decision
found the application for a certificate of need to be
non-conforming with this section in that it did not
report that any in-center dialysis patients from
Mecklenburg County were currently being served by
the Statesville Dialysis Center, the location from
which the stations were being relocated. Specifically,
the Agency concluded that in determining whether a
contiguous county was currently served by the
facility from which dialysis stations were being
transferred, only in-center dialysis patients were to be
considered and not home based patients.

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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In interpreting a statute, we first look to the plain
meaning of its language. Where the language of a
statute is clear, the courts must give the statute its
plain meaning; however, where the statute is
ambiguous or unclear as to its meaning, the courts
must interpret the statute to give effect to the
legislative intent. Burgess v. Your House of Raleigh,
326 N.C. 205, 209, 388 S.E.2d 134, 136-37 (1990).
Respondent correctly notes that the reviewing criteria
are set forth in rules promulgated by the Agency and
therefore the Agency's interpretation of the policies
should be given some deference.

Although the interpretation of a statute by an agency
created to administer that statute is traditionally
accorded some deference by appellate courts, those
interpretations are not binding. "The weight of such
[an interpretation] in a particular case will depend
upon the thoroughness evident in its consideration,
the validity of its reasoning, its consistency with
earlier and later pronouncements, and all those
factors which give it power to persuade, if lacking
power to control." Total Renal Care of N.C., LLC v.
N.C. Dep't of Health and Human Servs., 171
N.C.App. 734, 740, 615 S.E.2d 81, 85 (2005)
(citations omitted).

With these principles of construction in mind we
must determine the meaning of the words "currently
served" as set forth in the SMFP guidelines for the
relocation of dialysis stations. To "serve,” as defined
by American Heritage College Dictionary, means "to
provide goods and services for." American Heritage
College Dictionary 1246 (3rd ed.1997). Additionally,
the Agency relied on Principle 5 enumerated in the
2004 SMFP which states that in projecting the need
for new dialysis stations for end-stage renal disease
dialysis facilities in North Carolina that, "[hJome
patients will not be included in the determination of
need for new stations. Home patients include those
that receive hemodialysis or peritoneal dialysis in
their home." (Emphasis added).

*4 The Agency asserts and this Court agrees that it is
implicit in the policies set forth, as well as in the
action sought by Petitioners, i.e., the transfer of
dialysis stations, that only in-center patients would be
considered in determining whether the application
complies with ESRD-2. The application seeks to
transfer dialysis stations. These stations are only used
by in center hemodialysis patients. While home-
center patients would benefit from the ability to
transfer to a center located within Mecklenburg
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County, they are not the patients currently served by
or sought to be served by the dialysis stations.
Therefore, within the context of applying for a
certificate of need contemplating the transfer of
dialysis stations, the Agency correctly interpreted
ESRD-2's terms "currently served" to include only in-
center patients, those patients who now require the
use of dialysis stations. Accordingly, we overrule
Petitioners' corresponding assignment of error and
hold the Agency correctly determined that
Petitioners' application for the transfer of ten dialysis
stations failed to conform to the criteria set forth
under ESRD-2.

Because we affirm the Agency's final decision, we
need not address Respondents' cross-assignment of
error. N.C.R.App. P 10(d) (2006); see Carawan V.
Tate, 304 N.C. 696, 286 S.E.2d 99 (1982)(purpose of
cross-assignment of error is to protect an appellee
who has been deprived, by an action of the trial court,
of an alternative legal basis upon which the judgment
might be upheld).

Affirmed.

Judges WYNN and MCGEE concur.
Report per Rule 30(e).

Slip Copy, 2006 WL 3359688 (N.C.App.),
Unpublished Disposition
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01 James Wilson — We found two people named James Wilson residing in zip code 27301. Given the information
provided in the patient letter, there is no way to tell which one is correct. We chose the younger of the two and
mapped him. James Wilson provided letters of support for both DaVita Elon and DaVita Guilford.

whitepages pro whitepages pro

earchty PHONE  ADDRESS  PERSON  oushess  evaL  (CIESHEHEES Searchby  PHONE ~ ADDRESS  PERSON  BUSIN

EMAL
e James Wilson AooRESs S 27301 waue James Wilson AonEss SRE 27301
3421 Anderson Valley 202‘ 354-2930»
Me Leansville NC 2730 Landine
& James Thomas Wilson » 5221 Millstream Rd, 1 (336) 897-0052 »
1 ki M Leansvile NC 27301-3639 e Ll
Foushdmenber . s
gﬂgr Wison Snge +'\ ; “OT :ad'lnﬂﬁ)
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Verification of county residency based on address. Drive time to current facility, DaVita Burlington — 14-23min.
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Drive time to DaVita Elon — 14-21 min. Drive time to DaVita Guilford — 12-17 min.
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DaVita Guilford is not significantly more convenient for this patient.



02 Willette D. Mitchell — We found one person named Willette Mitchell living in zip code area 27406. Willette D.
Mitchell provided letters of support for both DaVita Elon and DaVita Guilford.

Verification of county residency based on address.
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Drive time to Elon —22-26 min. Drive time to current facility, DaVita Burlington —21-25 min.
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Drive time to DaVita Guilford — 5-8 min.
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DaVita Guilford would be closer for this patient.



03 Tammy E. Moore — We found one person named Tammy Moore living in zip code area 27409. Tammy Moore
provided letters of support for both DaVita Elon and DaVita Guilford.

Verification of County residency based on address.
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Drive time to DaVita Guilford — 11-19 min.
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DaVita Guilford is closer for this patient.



04 Dorothy L. Thompson — We found one person named Dorothy Thompson living in zip code area 27349. Dorothy
Thompson signed letters of support for both DaVita Elon and DaVita Guilford.

Verification of county residency based on address.
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Drive time to Elon — 22 min. Drive time to current facility, DaVita Burlington — 18-21 min.
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Drive time to DaVita Guilford — 35-27 min.
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DaVita Guilford is NOT more convenient for this patient. Travel time to the new facility will NOT be shorter.



05 Lonnie Gibson — We found one person named Lonnie Gibson living in zip code area 27349.

Verification of county residency based on address.
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Drive time to DaVita Guilford — 32-35 min.
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DaVita Guilford is NOT more convenient for this patient. Travel time to the new facility will NOT be shorter.



06 Herman Bittle — We found one person named Herman Bittle living in zip code area 27349.

Verification of county residency based on address.
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Drive time to DaVita Guilford — 31-34 min.
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DaVita Guilford is NOT more convenient for this patient. Travel time to the new facility will NOT be shorter.



07 D. Jolus — Unable to either read this patient’s signature or find him or her based on the assumption that the patient’s
last name is Jolus or variations, thereof. Given the information in the patient letter, we mapped the distance from zip
code 27377 to nearby DaVita locations and DaVita Guilford.

All of zip code 27377 is in Guilford County.

Drive time to current facility, DaVita Burlington 11-23 min.

i
l, 0377 yel - B = = = FEEO. ‘
[T = @ =]
- < ~ 5 Gion Revarn
27377, United States =)

[} MeLeansuille Gibsonve ington, NC 27215 @ [ %
@ Dieclions = & Share % Save = Wi esnesile / ® i
Whitsett, 277377, United Stares ’ iy . 5l Burlingion (%)

nta

| B save to calendar v \ 5 o =

| 2 I =] o}

Things o do Graansbbro 4 I z e
) sedo S 0. SR
Dty Hesghs B & P ‘ L]
E @ wisHDEASEN 11 min
Fastest e, e ueual vafic 100mies @ @
£z &
oETALs = lamancs

f i

M vieUSTOE 19min @ @ )

| | 1.6 miles - = 4

s
+
@R viaRock Crask Dsiry Rd snd USTOE 23 min o
2l [HEL 5 > *
1 Smies
i o Goagle
:
X - ¥ Eon o e
- ® Py ] [

Sadakia

(ol
a directions ta your s
@ viaoEnesn 13 min
beraLs
M| visUSTOE

17 min

Drive time to DaVita Guilford — 16-21 min.
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DaVita Guilford is NOT more convenient for this patient.

Travel time to the new facility will likely NOT be shorter.

Gil



08 Louis Walker — We found one person named Louis Walker living in zip code area 27249. Louis Walker signed letters
of support for DaVita Elon and DaVita Guilford.

Verification of county residency based on address.
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DaVita Guilford is NOT more convenient for this patient. Travel time to the new facility will NOT be shorter.



09 Ricky A. Gill - We found one person named Ricky Gill living in zip code 27249.

Verification of county residency based on address.
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DaVita Guilford is NOT more convenient for this patient. Travel time to the new facility will NOT be shorter.



10 Jeffrey (lllegible) — Given the information provided in the application, we could not determine the patient’s last
name. We mapped the patient’s zip code area from the letter to nearby DaVita locations in Alamance County as well as

DaVita Guilford.

Verification of county residency based on zip code area.
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DaVita Guilford would be p055|bly more convenient for this patient.



11 Ernest E. Welker — We found one person named Ernest E. Welker living in zip code area 27283.

Verification of county residency based on address.
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Drive time to DaVita Guilford — 18-20 min.
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DaVita Guilford is no more convenient for this patient that his current facility or DaVita Elon. Drive time is not shorter.




12 Anthony Martin — We found one person named Anthony Martin living in zip code area 27405. Anthony Martin
provided letters of support for both DaVita Elon and DaVita Guilford.

Verification of county residency based on address.
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Drive time to current facility, DaVita Burlington — 28-38 min.
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' B® 2709 Wild Poplar Way, ¢ % .."\ m

“— C | @ Secure | hitps/fveww.google.com/maps/din/ 27094 Wild + Poplar+ Way, + Greensboro, ¢ NC/321+ Dougherty + 51+ Greenshoro, + NCH27406/@ 36088380, 7982933 & | & B & @
I Apps #° AAA Autolnsurance /@ ADP [ ADT Pulse(TM)Inter  [E] Amazon Seller Centr: (1" Amazon Store Card [l American Express Lo [ Ameris [ Ameris Platinum Visa [HI Blue e Provider Acce n
e
. s iz

® d & = 0 @

2709 Wild Poplar Way, Greensboro, NC

321 Dougherty St, Greensboro, NC 274 2709 Wild Poplar Way e

(‘_3;5 Greensboro

Sclence Canter

dosagntt B8, [zais]
Leave now ~ OPTIONS
Mecleansville
. - FEi]
—ﬂ Send directions o your phone ﬁjﬁu:in
5 — R
g {0} Bt o)
M viaUS298 15 min [re]
Fastest route, the ust 3 9.8 miles oo
DETAILS 3 Greensboro Ser
Coliseum Complex T
i)
g viaUS-29 5 and E Gate City Blvd 21min @ Lo}

@
4

321 Dougherty Stre:
&)

Satellite Goc gle 2 B

B
|
i
a

e  via US-29 S/N Ohenry Bivd

Some traffic ual 10.7

DaVita Guilford is potentially no more convenient for this patient that his current facility or DaVita Elon depending on
traffic conditions.



13 Arthur L. Snipes — We found one person

whitepages sro

name Arthur L. Snipes

PHONE  ADDRESS  PERSON  Bushess  EmMaL  (ClEiiiea

aTySTATE

AvORESS GRAP

113 Wind Hill Ct Apt A
Greensboro NC Zf

405-3096 >

Drive time to Elon —27-30 min.

¢ = B F £

113 Windhil G isboro, N 5 @ Broans
Sumen

521 Boone Station Dr, Burlington, NC 2

e iraclians 10 yous hone

via H0 E 27 min
Fs route now, avoids road closure 214 miles
]

oEaLs

@ 7.
via OSSN 28 min ~

1T b
@

vis US-T0 € 30 min

Plegart
3 o Gerdan

274085

(]

Dasipse

@
Burlington )

21 Boone Station Drive

o
¥ el
@ @)
sl

Haw River

@

named Arthur Snipes living in zip code area 27405.

Verification of county residency based on address.

b 113 Wind Hill 1, Greensbaorn, North Carobna 27405, Unded Stat 2

Lt
L) Phvetone  @oae fsee o e
LE s e
115 Windhll €1, Garenshorn, NC 27805, #
United States t e
%
O S o calenedar v

@ B o A=

g e

um:!. nires S« MO - Gulters Cn @ ]
i ®
b o

Mt

e
= ¢ m® B f b
113 Windhil G, Greensboro, NG 27405 e
meidd
3 Heather Rd, Burlington, NG &=
Leave now + o
w113 Windhill Courti)
&) Send directions o your shone FA
Greensborg
-]
@ o
ool fR viaUSTOE o
! @
B viaNCeTs 3amin Psmant
+
P o e
il -

Drive time to DaVita Guilford — 14-42 min.

'gv 113 Windhill Ct, Greenst X

Browrs .
Smmit

b @ pema
svee

= 34 min 2

i

GreenLen
) Prae =g
) = 33 min - BUMINGHON (31 e 7
i -
873 Haathor Road
@
] & 4
ey Swepzamile
@
@ .
@ o Rock ek =
@
Kimesuile \
A

Google

(& ‘ @ Secure | https://www.google.com/maps/dir/113+Windhill+Ct, + Greensboro, + NC+27405/321+Dougherty+5t,+Greensboro, + NC+27406/@36.0777076,-79.8430... ¥t ‘ & v 4
© Apps # AAA Autolnsurance &2 ADP [§ ADT Pulse(TM) Inter: ﬂ Amazon Seller Centr .I' Amazon Store Card I American Express Lo D Ameris  [% Ameris Platinum Visa 3B Blue e Provider Acce »
e L AT bt (RS S e DTN e R @y
¢ = B F & w0 @
113 Windhill Ct, Greensboro, NC 27405
. Greensboro
321 Dougherty St, Greensboro, NC 274 Science Center
e =
113 Windhill CourtQ
Josept\\'bewan%,, V o 7813
McLeansville
Leave now ~ OPTIONS [z770]
— -
-E Send directions to your phone i @ Burling® @
min | 3042
f= 42 mi
every 30 min —
e w
f  via N Ohenry Blvd 14min & S
Fastest route, despite the usual traffic 8.4 miles ﬁnlugeznm Sl
o Lod
|,
DETAILS - @
@ o)
= : s b, 4 /= 14 min =l
[  via N Ohenry Blvd and E Gate City 19 min 321 Dougherty Stree .4 miles 55}
Blvd 9.1 miles 220 155
e ol
w9 %
(=]
+<) it *
G 5:39 PM—6:21 PM 42 min = {55 )
£ ®s S ) >
T GodGie 3
L Map data 2017 Gooale  United States  Terms  Send feedback 2 mi b

DaVita Guilford is likely no more convenient for this patient that his current facility or DaVita Elon given traffic and public
transportation.



14 Mary Beale — We found one person named Mary Beale living in zip code area 27244. Mary Beale provided letters of
support for both DaVita Elon and DaVita Guilford.
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Verification of county residency based on address.
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DaVita Guilford is NOT more convenient for this patient. Travel time to the new facility will NOT be shorter.



15 Pauline H. Tate — We found one person named Pauline Tate living in zip code area 27244. Pauline Tate signed letters
of support for both DaVita Elon and DaVita Guilford.

Verification of county residency based on address.
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DaVita Guilford is NOT more convenient for this patient. Travel time to the new facility will NOT be shorter.



16 James Disosway — We found one person named James Disosway living in zip code area 27298.

Verification of county residency based on address.
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DaVita Guilford is NOT more convenient for this patient. Travel time to the new facility will NOT be shorter.



17 and 18 either marked with an X or their signature was completely illegible. Given the only information presented in
their letter is the zip code area where they live, we mapped the distance from their zip code area to nearby DaVita
locations and the proposed DaVita Guilford. Patients 17 and 18 both signed letters of support for both DaVita Elon and

DaVita Guilford.

Verification of county residency is impossible to determine. The zip code area is in Alamance, Caswell, and Guilford

Counties.

L 27244 Je o - = e
Directions My Places Mare
s o Locust Hill
. Rot
ey o —
© Directions » 1€ Share 3T Save P inch HightEwars Mot Steare
2 | United States - NC - Alamance Co.
27244, United States - mrstty Forkc
Ridgevitle
[E save to calendar v ey @
r Hurdle
Things to do / Bayres
. Prospect Hill @
Ouceols
o
JIE | LUnion Ridge
Conservators Textile Heritage e Occdneechi-Saponi Sdtsa
Center Museum
v e e e e e e e
TrpAdviser TrpALVISor Cedar Grove
»
. Eat and drink
Green Level
Buckhorm
sansville Gibsonville |
Burlington
o Haw River i i 2 Mies ¥m
Drive time to current facility, DaVita Burlington — 23-24 min.
T ey = e
i l wo@® IEPREERE RS < S ) e ot 27248 ]
]
= ©  Elon,NC27244 Lo o g,
Boone Station Dr, Burlingtan, NC 2 873 Heather Rd, Buriington, N T = |
£y
(=] & ik i
® e
i)
B
8 sendarectionsto your phone () 8] Senddinactionstoyour p
viaNC 87 % 20 = S875 23 mi e e o= [
= :. - rr“n - i =) :\ANL 878 ) .duln =5 = i
: : @ (] == = @
oeTans neTans E iz Green Lew
0 =
i ) 5,
B viaNC-87 S and Elon Ossipee Rd BR  viaNC 87 S and Durham 5t Exd 24 min Lronas s
mi ®
+ @ +
B viaNCE7 5, Elon Ossipes Rd and = B via NG-E7 S and University Dr 23min &
Truitt : o ® ol |- @ s =
@ e 2 i .
S =k ge g = 13 3 - @ T G873 Heather Road G""‘: -
- \cpo sany e it s rors st [ R S T —

Drive time to DaVita Guilford — 34-35 min.

'F)m.ncam&wa}l' 2 )

&« C | & Securs | httpsy//www.google.com/maps/dir/Elon, + NC# 27244/331 4 Dougherty + 5t 4 Gr + NC+ 27406/ 311707.-79.7925364, 3mldbld. & &6 B &
B Apps 87 AAM AutoTrsuiance J ADP [ ADT PulserTMiTnter  [E] Amaron Selier Cente ' Amazon Store Cara ] American Express Lo [} Amers [ Ameris Platinum Visa B Bue e Provider Acce "
&
= @
B o £ Monroaton ® CEmE=prngs 0o elrnn
T da i Williamaburg (D)
e = ar
Elon, NC 27244
321 Dougherty St, Greensboro, NC 274 f= 34 min
26 miles
= T244
{55 Browns 272
Surmmit 4%
&
Loave now = Sraad
| | Glan Riven ® &
viaUs-20§ 34 min i ]
- 0 . . % Mekasnsuite @
Fastest route, the usual raffic 269 miles ) = ‘_
: Burlington {70! Hewr Al
DETAILS g
Greensbol % = 35min
o 290 miles | '5""%"'
i F &)
wvia 40 W/I-B5BL 5 35 min o Lol
- 5 e ) 8 @ ® g
les Alzmance
(-] En Ballemont ¥
Lsc B
fm  vial-40W/1-858 35 min @ ®
e s @ -
B |E¥E: o S | a

DaVita Guilford is NOT more convenient for these patients. Travel time to the new facility will likely NOT be shorter.



19 contained a signature that was completely illegible. Giv

en the only information presented in their letter is the zip

code area where they live, we mapped the distance from their zip code area to nearby DaVita locations and the

proposed DaVita Guilford.

Verification of county residency is impossible to determine
Chatham Counties.
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DaVita Guilford is NOT more convenient for these patients.

Travel time to the new facility will NOT be shorter.



20 M. Stenunos - We were unable to identify anyone with the last name Stenunos nor variations thereof. Given the
only information presented in their letter that can be found is the zip code area where they live, we mapped the
distance from their zip code area to nearby DaVita locations and the proposed DaVita Guilford.

Verification of county residency based on zip code.
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DaVita Guilford may be more convenient for this patient.



21 Reginald Thompson — We were unable to identify any person named Reginald Thompson living in zip code area
27249. However, we did find one person named Reginald Thompson living near Burlington in zip code area 27217.
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Verification of county residency based on address.
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DaVita Guilford is NOT more convenient for this patient. Travel time to the new facility will NOT be shorter.



22. K. Chambers — We found one person with the last name Chambers and first initial K living in zip code area 27249.

Verification of county residency based on address.
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23 David F. Williams — We found one person
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24 contained a signature that was completely illegible. Given the only information presented in their letter is the zip
code area where they live, we mapped the distance from their zip code area to nearby DaVita locations and the

proposed DaVita Guilford.

Verification of county residency is impossible to determine since zip code area 27349 is located in both Alamance and

Chatham Counties.
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25 John S. Ingram — We found no person named J. Ingram or any derivative thereof living in zip code area 27244. However,
we did find a John S. Ingram living near Burlington in zip code area 27217. J. Ingram signed letters of support for both
DaVita Elon and DaVita Guilford.

Verification of county residency based on address.
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DaVita Guilford is NOT more convenient for this patient. Travel time to the new facility will NOT be shorter.



26, 27, 29 & 30 are identified as living in zip code area 27244. Signatures are illegible. Using the zip code area, we
mapped the distance to the patients’ current facility DaVita North Burlington and to the proposed location for DaVita
Guilford.

Verification of county residency is impossible to determine since zip code area 27244 lies in Alamance, Caswell, and
Guilford Counties.
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DaVita Guilford is NOT more convenient for these patients. Travel time to the new facility likely will NOT be shorter.




28 Mary Been — We found no one named Mary Been living in zip code area 27244. However, we did find one Mary Been
living in Alamance County, in zip code area 27253.

Verification of county residency based on address.
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31 Dorothea Nesbitt — We found no one named Dorothea Nesbitt living in zip code area 27244. However, we did find
one person named Dorothea Nesbitt living in Alamance County. 746 Still Run Ln. is the most current address for this
person.

Verification of county residency based on address.
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DaVita Guilford is NOT more convenient for this patient. Travel time to the new facility will NOT be shorter.



32 K. Durst — We found no one with the last name Durst or any variation thereof living in zip code area 27244. However,
we did find K. Durst living near Alamance County in Rockingham County in zip code area 27320.

Verification of county residency based on address.
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DaVita Guilford appears to be NOT

more convenient for this patient. Travel time to the new

facility will NOT be shorter.



33 Mary McCadden — We found no person by the name Mary McCadden living in zip code area 27244. However, we did
find one person named Mary McCadden living near Burlington in zip code area 27215.
Verification of county residency based on address.
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DaVita Guilford is NOT more convenient for this patient. Travel time to the new facility will NOT be shorter.



34 Earl (lllegible) is identified as living in zip code area 27298. The signhature is completely illegible making verification of
the patient’s address impossible. Using the zip code area, we mapped the distance to nearby DaVita facilities and DaVita
Guilford.

Verification of county residency is impossible. Zip code area 27298 lies in Alamance, Guilford, and Randolph Counties.
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DaVita Guilford is no more convenient for the patient than other DaVita facilities. Drive time is roughly the same.



35 Robert (lllegible) is identified as living in zip code area 27046. The signature is completely illegible making verification
of the patient’s address impossible. Using the zip code area we mapped the distance to nearby DaVita facilities and
DaVita Guilford.

Verification of county residency by zip code area indicates zip code area 27046 is located exclusively in Stokes County.
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DaVita Guilford is NOT more convenient for this patient. Travel time to the new facility will NOT be shorter.



36 Eunice Goins — We found one person named Eunice Goins living in zip code area 27046.

View Free Profile. Relatives: James E Goins, Eunice H Goins. Addresses; |
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Verification of county residency by address.
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Drive time to DaVita Reidsville — 42-45 min.
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DaVita Guilford is NOT more convenient for this patient. Travel time to the new facility will NOT be shorter.



37 Claudean Stephens — We found no one named Claudean Stephens living in zip code area 27406. However, we did
find a Claudean Stephens living near Reidsville, NC in zip code area 27320. Ms. Stephens is 1 of 2 patients projected to

transfer from host facility DaVita Reidsville.
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Drive time to current facility, DaVita Reidsville — 4-6 min.
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DaVita Guilford is NOT more convenient for this patient.
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Travel time to the new facility will NOT be shorter.



38 David Hatch — We found one person named David Hatch living in zip code area 27357. Mr. Hatch is 2 of 2 patients
projected to transfer from the host facility, DaVita Reidsville. Zip code 27357 lies in both Rockingham and Guilford
Counties.

Verification of county residency mapped by address.
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' B 261 Bernice Drive, Stoke x|\

<« C | @ Secure | hitpsy//www.google.com/ma riéH P A
3! Apps #° AMA Autolnsurance @0 ADP [% ADT Pulse(TM) Inter- [E] Amazon Seller Centr | Amazon Store Card [l American Express Lo [ Ameris [ Ameris Platinum Visa B Blue e Provider Acce »

Walnui Cove

)
¢ & @ % _ <o  powcden Tty | @i
&) L i {s) o
far} ) o (%
261 Bernice Dr, Stokesdale, NC 27357 Fulp 261 Bemice Drived &9 =
sroek &9
321 Dougherty St, Greensboro, NC 274 il Siolh
e G5 Browns
Summerfield Summil {"_“.
& 1 @
Leave now = OPTIONS Walkeriawn G Ok
@&
@ @
[ g
K: il @
: : . crmersville Socap ya B
e viaNC68Sandl40E 32 min ey D) Colfax B, McLeansvilie
DETAILS ) @
L} Greensboro o A
@
| vial73 34 min 5 @ Union Cross (O] .
73miles | v A2 321 Dougherty Street
" -

Homeylown

.......... 3 ] = +*
(=] viaNC-68 § 35 min & 5 D
e Jamestown ) 35 min -
36,9 miles 26.9 miles "o
- En

DaVita Guilford is NOT more convenient for this patient. Travel time to the new facility will NOT be shorter. It also
appears this patient is a resident of Rockingham County not Guilford County, which raises an issue of compliance with
ESRD-2, given the difficulties in mapping the other patient from that facility, Claudean Stephens, who also appears to
reside in Rockingham County.



39 L. Plevens (lllegible) — Home Patient — is identified as living in zip code area 27214. The patient’s signature is illegible
making it impossible to map. Using zip code area 27214, we mapped the distance to the patient’s current facility,

nearby DaVita facilities, and DaVita Guilford.

Verification of county residency by zip code area is impossible. Zip code area 27214 lies in both Guilford and

Rockingham Counties.
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DaVita Guilford is NOT more convenient for this patient. Travel time to the new facility will NOT be shorter. DaVita
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Reidsville is the closes facility to this patient’s mapped zip code area. Home patients are not considered when applying
for new dialysis stations or facilities.



40 Lorrene C. Russell — Home Patient — We found one person named Lorrene Russell living in zip code area 27349.
Verification of county residency based on address.
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Drive time to DaVita Guilford — 30 min.

&« (] | & Secure | https://www.google.com/maps/dir/8638+NC-49,+Snow+Camp, +NC/321+Dougherty+St, + Greensboro, +NC+27406/@35.9733291,-79.7876633,11z/da... s}| e P a4

2 Apps ®7 AMA Autolnsurance 4 ADP [ ADT Pulse(TM) Inter: E] Amazon Seller Centr .l' Amazon Store Card H American Express Lo [} Ameris [ Ameris Platinum Visa Blue e Provider Acce

¢ a m W O{\(‘) g @ (@) GIenRaven“:@o e

»

B Joseph Bk, o & Gree
il 5 & 100,
8638 NC-49, Snow Camp, NC 27349 MoLeansvllle Gibsonville - = &) |
SRR Burlington {70} =
b 4 @ @ D Haw Rive
321 Dougherty St, Greensboro, NC 274 e &
S Greensboro @ - o] %mtseu ) Graham
- <) T & v e
3 Alamance T
Leavenow ~ OPTIONS @ = - ExlISnoft Swepsonv
w —_—
s & 30 min @
1 .
3]  Send directions to your phone P | 22.7:mhes D)
Rock Creek
Pleasant (D]
B  via Alamance Church Rd 30 min 173} Garden L
Fastest route, the usual traffic 22.7 miles o
a9
DETAILS b ©) @
] 10 8638 North Carolina 49
@ viaUS421N 30 min o= 2 =i Snow Camp
24.1 miles 24.1 miles
Glenola "
=
o @E@ Liberty +
L4
=
@
hi; o
Sapila Randleman Grays Chapel (G« gie ,_Sr

DaVita Guilford is NOT more convenient for this patient. Travel time to the new facility will NOT be shorter. Home
patients are not considered when applying for new dialysis stations or facilities.



41 Kenny Reeter (27298)

—We were unable to find anyone named Kenny Reeter, which may indicate the last name is

incorrect (illegible.) Using zip code area 27298 we mapped drive times to the nearby DaVita locations, the patient’s
current facility, and DaVita Guilford. Zip code area 27298 lies in Alamance, Randolph, and Guilford Counties.

Verification of county residency is impossible.
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DaVita Guilford is likely NOT more convenient for this patient. Travel time to the new facility likely will NOT be shorter.
Home patients are not considered when applying for new dialysis stations or facilities.



42 T. Siernny (27377) — Home Patient — We were unable to find anyone with the last name Siernny, which indicates the
last name may be incorrect (illegible.) Using the zip code area we mapped travel times to the patient’s current facility,
nearby DaVita locations, and DaVita Guilford.
Verification of county residency using zip code area.
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DaVita Guilford is likely NOT more convenient for this patient. Travel time to the new facility likely will NOT be shorter.
Home patients are not considered when applying for new dialysis stations or facilities.



Time & Distance VS. Current Facility
Was Drive Time Travel
Zip Patient Duplicate Fastest Shortest Fastest Drive Fastest (Minutes) Distance | % Change
Code | Found Support Drive Time | Miles to Fastest Time DaVita | Shortest Miles Drive Shortest | Improved (+) |Improvem| in Drive |% Change
on in Zip (Date of Home County Based on Letters for to Current | Current |Drive Time| Shortest Guilford DavVita Guilford| Time To | Miles o or ent or Time in Drive
Order | Modality[Name Street City State [Zip  |Letter | Code |Letter Mapping Data Elon? Current Facility Facility Facility to Elon |Miles to Elon County County Reidsville | Reidsville | Worsened () | Deficit | (Minutes) | Distance
1| ICH [James Wilson 5221 Millstream Rd McLeansville|NC [27301|27301| Y 8/28/2017 Guilford Duplicate Burlington 14.00 12.10 14.00 10.90 12.00 8.90 2.00 3.20 14% 26%
2( ICH |Willette D. Mitchell 1003 Amity Dr Greensboro [NC [27406|27406| Y 8/28/2017 Guilford Duplicate Burlington 21.00 21.10 22.00 19.90 5.00 2.00 16.00 19.10 76% 91%
3| ICH |Tammy E. Moore 5804 Highlawn Dr. Greensboro [NC |27409(27409| Y 8/28/2017 Guilford Duplicate Burlington 27.00 26.60 28.00 25.40 11.00 7.50 16.00 19.10 59% 72%
4| ICH |Dorothy Thompson 2201 Carl Noah Rd Snow Camp [NC |27349(27349| Y 8/28/2017 Alamance Burlington 18.00 12.10 22.00 13.00 35.00 26.10 -17.00 -14.00 -94% -116%
5| ICH |Lonnie Gibson 3583 Shady Maple Ln Snow Camp [NC |27349(27349| Y 8/28/2017 Alamance Burlington 18.00 12.20 23.00 13.00 32.00 23.50 -14.00 -11.30 -78% -93%
6| ICH |Herman Bittle 6523 Patterson Rd Snow Camp |NC |[27349|27349( Y 9/13/2017 Alamance Burlington 17.00 11.50 21.00 12.40 31.00 22.90 -14.00 -11.40 -82% -99%
7| ICH [D.Jolus 2737727377 Y 8/30/2017 Guilford Burlington 11.00 10.00 13.00 8.80 16.00 13.40 -5.00 -3.40 -45% -34%
8| ICH |Louis Walker 400 Steele St Gibsonville |NC |[27249|27249( Y 8/28/2017 Guilford Duplicate Burlington 13.00 9.30 11.00 4.90 20.00 17.00 -7.00 -7.70 -54% -83%
9| ICH [Ricky A. Gill 401 Riverton Ct Gibsonville [NC |27249(27249| Y 8/29/2017 Guilford Burlington 13.00 9.10 12.00 5.20 20.00 16.90 -7.00 -7.80 -54% -86%
10| ICH |Jeffrey (Illegible) 27410(27410| Y 8/29/2017 Guilford Burlington 34.00 32.70 34.00 31.50 17.00 13.60 17.00 19.10 50% 58%
11| ICH |Ernest E. Welker 3326 Alamance Church Rd |Julian NC |27283(27283| Y 8/29/2017 Guilford Burlington 17.00 13.60 19.00 11.70 18.00 13.40 -1.00 0.20 -6% 1%
12| ICH [Anthony Martin 2709 Wild Poplar Way Greensboro |NC [27405|27405( Y 8/28/2017 Guilford Duplicate Burlington 28.00 24.00 28.00 22.80 15.00 9.80 13.00 14.20 46% 59%
13| ICH |Arthur L. Snipes 113 Wind Hill Ct Greensboro [NC |27405(27405 Y 8/29/2017 Guilford Burlington 27.00 22.60 27.00 21.40 14.00 8.40 13.00 14.20 48% 63%
14| ICH ([Mary Beale 2250 Phibbs Rd Elon NC |27244(27244| Y 8/28/2017 Alamance Duplicate Burlington 16.00 6.50 12.00 5.90 28.00 22.60 -12.00 -16.10 -75% -248%
15| ICH [Pauline H. Tate 1739 Power Line Rd Elon NC (2724427244 Y 8/29/2017 Alamance Duplicate Burlington 13.00 5.10 10.00 4.10 26.00 22.00 -13.00 -16.90 -100% -331%
16/ ICH (James T. Disosway 4331 Alpine Ln Liberty NC (2729827298 Y 8/28/2017 Alamance Burlington 12.00 7.70 17.00 8.60 26.00 22.80 -14.00 -15.10 -117% -196%
17| ICH |lllegible 27244|27244 Y 8/25/2017| Alamance, Caswell, Guilford | Duplicate Burlington 23.00 13.10 20.00 12.50 34.00 26.90 -11.00 -13.80 -48% -105%
18| ICH |X 27244|27244| Y 9/14/2017| Alamance, Caswell, Guilford | Duplicate Burlington 23.00 13.10 20.00 12.50 34.00 26.90 -11.00 -13.80 -48% -105%
19| ICH |[lllegible 27349(27349| Y 9/13/2017 Alamance Burlington 28.00 18.60 32.00 19.40 41.00 30.10 -13.00 -11.50 -46% -62%
20| ICH [M. Stenunos 27405(27405| Y 9/12/2017 Guilford Burlington 26.00 22.10 27.00 20.90 14.00 7.90 12.00 14.20 46% 64%
21| ICH |Reginald Thompson 1101 Elwood St Burlington |NC [27217|27249| N |11/11/2017 Alamance Burlington 9.00 3.70 14.00 5.40 28.00 23.00 -19.00 -19.30 -211% -522%
22| ICH |K Chambers 5864 Ruralview Rd Gibsonville |NC |[27249|27249( Y 11/10/2017 Guilford Burlington 25.00 18.50 23.00 12.80 21.00 16.70 4.00 1.80 16% 10%
23| ICH |David F. Williams 5638 Kimesville Rd Liberty NC |27298|27298| Y 11/10/2017 Alamance Burlington 12.00 8.10 17.00 9.00 24.00 22.00 -12.00 -13.90 -100% -172%
24| ICH |[lllegible 27349(27349| Y |11/14/2017 Alamance Burlington 28.00 18.60 32.00 19.40 41.00 30.10 -13.00 -11.50 -46% -62%
25| ICH (John S.Ingram 1760 Baynes Rd. Burlington |NC |27217|27244| N 8/25/2017 Caswell Duplicate | N.Burlington 22.00 17.30 30.00 19.70 46.00 42.30 -24.00 -25.00 -109% -145%
26| ICH (Illegible) 2724427244 Y 9/14/2017| Alamance, Caswell, Guilford N. Burlington 21.00 13.40 20.00 34.00 26.90 -13.00 -13.50 -62% -101%
27| ICH [(lllegible) 27244\27244| Y 9/17/2007| Alamance, Caswell, Guilford N. Burlington 21.00 13.40 20.00 34.00 26.90 -13.00 -13.50 -62% -101%
28 ICH |Mary Been 2171 Long Dairy Rd Graham NC (27253|27244| N 9/14/2017 Alamance N. Burlington 12.00 5.70 14.00 9.90 28.00 26.90 -16.00 -21.20 -133% -372%
29 ICH (Jeffrey M (lllegible) 27244(27244| Y 9/14/2017| Alamance, Caswell, Guilford N. Burlington 21.00 13.40 20.00 34.00 26.90 -13.00 -13.50 -62% -101%
30| ICH |[Saie A (Illegible) 2724427244 Y 9/14/2017| Alamance, Caswell, Guilford N. Burlington 21.00 13.40 20.00 34.00 26.90 -13.00 -13.50 -62% -101%
31| ICH [Dorothea Nesbitt 746 Still Run Ln Graham NC |27253(27244| N 9/14/2017 Alamance N. Burlington 16.00 6.50 16.00 10.20 30.00 27.20 -14.00 -20.70 -88% -318%
32| ICH [Katrina Durst 184 Narrow Guage Rd Reidsville NC (27320|27244| N 9/14/2017 Rockingham N. Burlington 43.00 31.80 39.00 27.90 31.00 29.10 9.00 5.60 12.00 2.70 28% 8%
33 ICH |Mary McCadden 439 W Front St Burlington |NC (2721527244 N 9/14/2017 Alamance N. Burlington 6.00 2.50 8.00 2.90 27.00 22.30 -21.00 -19.80 -350% -792%
34| ICH |Earl Murphy (Illegible) 27298(27298| Y 8/23/2017|Alamance, Guilford, Randolph Alamance Co. 29.00 20.30 29.00 20.00 25.00 20.40 4.00 -0.10 14% 0%
35| ICH |Robert Selke (Illegible) 27046(27046| Y 8/31/2017 Stokes D.C. Rockingham 33.00 24.30 73.00 71.10 56.00 53.20 -23.00 -28.90 -70% -119%
36| ICH [Eunice Goins 6393 NC 704 Sandy Ridge [NC [27046|27046| Y 8/31/2017 Stokes D.C. Rockingham 32.00 23.30 70.00 64.00 52.00 46.10 42.00 30.20 -20.00 -22.80 -63% -98%
37| ICH (Claudean Stephens 214 Broad St Reidsville NC |27320|27406( N 9/11/2017 Rockingham Reidsville 4.00 2.10 36.00 22.80 28.00 24.80 4.00 2.10 -24.00 -22.70 -600% -1081%
38| ICH [David Hatch 261 Bernice Dr. Stokesdale |NC |[27357|27357| Y 11/10/2017 Rockingham Reidsville 29.00 21.30 51.00 46.90 32.00 23.80 -3.00 -2.50 -10% -12%
39| PD |LPlevens (Illegible) 27214(27214| Y 9/14/2017 Guilford, Rockingham Alamance Co. 31.00 25.90 27.00 16.90 21.00 17.30 14.00 9.40 10.00 8.60 32% 33%
40 PD  |Lorrene C. Russell 8638 NC 49 Snow Camp |[NC (27349|27349( Y 9/13/2017 Alamance Burlington 17.00 12.40 22.00 13.30 30.00 22.70 -13.00 -10.30 -76% -83%
41| PD  |Kenny Reeter (Illegible) 27298(27298| Y 9/13/2017 [Alamance, Guilford, Randolph| Burlington 27.00 18.20 29.00 18.70 25.00 20.40 2.00 -2.20 7% -12%
42 PD |T. Siernny 27377\27377| Y 11/10/2017 Guilford Alamance Co. 12.00 10.00 13.00 8.80 16.00 13.40 -4.00 -3.40 -33% -34%
Number of Patients NOT Found in the Zip Code Area On Their Patient Letter| 7 Number of Patients Farther than 30 Miles from DaVita Guilford 5
Number of New Patient Letters for This Application 6 Number of Patients Closer to Reidsville Dialysis 4
Number of Patients for Whom County Residency Cannot Be Identified o) Number of Patients For Whom DaVita Guilford is NOT More Convenient or Drive Time is NOT Shorter 32 35 32 35
Number of Patients Who Also Provided Letters of Support for DaVita Elon 10 Percentage of Patients For Whom DaVita Guilford is NOT More Convenient or Drive Time is NOT Shorter 76% 83% 76% 83%
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DaVita - Guilford County

To Whom It May Concern: EXHIBIT

I am an in-center dialysis patient receiving my dialysis treatments at Burlington Dialysis, 1 live “
in zip code 27301. I understand that DaVita Inc., operating as Total Renal Care of North

Carolina, LLC d/b/a Guilford County Dialysis, is submitting a Certificate of Need application to
the State of North Carolina for permission to develop a new ten-station dialysis facility in
Greensboro in Guilford County. I enthusiastically support the efforts of DaVita and Total Renal
Care of North Carolina and T want to strongly encourage the state to approve this Certificate of
Need application to develop a new dialysis facility in Guilford County.

I the application 1o develop & new dialysis facility in Guilford County is approved, I definitely
would consider transferring to the new tacility because a DaVita dialysis center in Greensboro
will certainly be beneficial to me and other patients who live in the area. There are two very
important reasons to approve this application;

o A new facility in Guilford County will be mare convenient for me and my transportation
to and from dialysis. Patients like me who are have to deal with many hardships,
especially arranging transportation three days a week. 1 expect my travel time to this new
tacility to be shorter.

e Tundcrstand that the now DaVita [acility will be operated in the same manncr as my
cutrent facility,

As a dialysis patient, [ know this letter is not binding on me and that I have the right to choose
where I receive my dialysis treatments at any time, but since Guilford County Dialysis would be
so much more convenient for me and I will have access to the same services that have become so
important to e at Burlington Dialysis, I would be willing to transfer my care to Guilford
County Dialysis,

I understand that this letter will be a public record when Total Renal Care of North Carolina
includes it in the certificate of need application for the new Guilford County Dialysis that will be
submitted to the state. By my signature or mark below, T consent to having my letter included in
the application. I further understand that no other Protected Health Information (PI1I) regarding
me, my diagnosis or treatment will be released as a part of this application,

I wish DaVita and Total Renal Care of North Carolina every success in this effort,

(\13\‘;9_._5\ /’o?f’ﬁ

tient Signature or Mark Date Signed

) bl HOmIA AL el
Witness Signature and Title g Date Signed
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DaVita Elon Dialysis

To Whom It May Concern:

|

[ am an in-center dialysis patient, I live in zip code 27301, which is located in McLeansville in
Guilford County. [ understand that Renal Treatment Centers Mid-Atlantic, Inc., which is owned
by the same parent company that operates Butlington Dialysis where [ receive (reatment now, is
proposing to start & new dialysis facility at a location in Alamance County to be known as Renal
Treatment Centers Mid-Atlantic, Inc. d/b/a Elon Dialysis.

I fully support this new dialysis facility in to be built in Elon. Having my dialysis treatments at
Elon Dialysis would be more convenient for me. I could travel between my home and that
location mote easily and quickly, which would save me time and money. Continuity of my care
is very important to me, I understand that Elon Dialysis will be operated in the same manner as
my current facility, so 1 would consider transferring to Elon Dialysis for my dialysis treatments.

[ understand that this statement will in no way require me to transfer, and that decision to transfer
is still up to me when the time comes. But I definitely would consider transferring because it
would meen a shorter trip to dialysis that would make getting my treatments easier.

I have been informed that this letter will be included by Renal Treatment Centers Mid-Atlantic,
Inc. in a certificate of need application proposing the Elon Dialysis facility that will be submitted
to the Certificate of Need Section, Division of Health Service Regulation, in the N.C.
Department of Health and Human Services, for review by that agency. I understand that the
public will have 4ccess to the information in the Certificate of Need application and will have an
opportunity to comment on the application. I agree to have this letter and the information about
me as a patient that is contained in this letter included in the Elon Dialysis Certificate of Need
application for that purpose.

By my signature or mark below, | consent to having my letter included in the application. I
further understand that no other Protected Health Information (PHI) regarding me, my diagnosis
or ireatment will be releascd as a part of this application.

\&AN-\_,B WO e é-/Zl lzoiL

Pah 'Date

(}@br{g AM[?'H b ( 11/16(6(

Witness Date
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DaVita - Guilford County

To Whom It May Concern:

I am an in-center dialysis patient receiving my dialysis treatments at Burlington Dialysis. I live
in zip code 27406. I understand that DaVita Inc., operating as Total Renal Care of North
Carolina, LLC d/b/a Guilford County Dialysis, is submitting a Certificate of Need application to
the State of North Carolina for permission to develop a new ten-station dialysis facility in
Greensboro in Guilford County. I enthusiastically support the efforts of DaVita and Total Renal
Care of North Carolina and | want to strongly encournge the state to approve this Certificate of
Need application to develop a new dialysis facility in Guilford County.

If the application 10 develop a new dialysis facility in Guilford County is approved, I definitely
would consider transferring to the new facility because a DaVita dialysis center in Greensboro
will certainly be beneficial to me and other patients who live in the area. There are two very
important rcasons to approve this application;

* A new facility in Guilford County will be more convenient for me and my transportation
to and from dialysis. Patients like me who are have to deal with many hardships,

especially arranging transportation three days a week. I expect my travel time to this new
fagility to be shorter.

» Iunderstand that the new DaVita facility will be operated in the same manner as my
current facility.

As a dialysis patient, I know this letter is not binding on me and that I have the right to ¢choose
where I receive my dialysis treatments at any time, but since Guilford County Dialysis would be
so much more convenient for me and I will have access to the same services that have become so
important to me at Burlington Dialysis, I would be willing to transfer my care to Guilford
County Dialysis.

I understand that this letter will be a public record when Total Renal Care of North Carolina
includes it in the certificate of need application for the new Guilford County Dialysis that will be
submitted to the state. By my signature or mark below, T consent to having my letter included in
the application. [ further understand that no other Protected Health Information (PIII) regarding
me, my diagnosis or treatment will be released as a part of this application.

I wish DaVita and Total Renal Care of North Carolina every success in this effort.

st L I Idiw 0.5 >

Patient Signature or Mark Date Signed

N 317

Witnéss Signature and Title Date Signed
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DaVita Elon Dialysis
To Whom It May Concern:

I am an in-center dialysis patient. I live in zip code 27406, which is located in Greenshoro in
Guilford County. Iunderstand that Renal Treatment Centers Mid-Atlantic, Inc., which is owned
by the same parent company that operates Burlington Dialysis where I receive treatment now, is
proposing to start a new dialysis facility at a location in Alamance County to be known as Renal
Treatment Centers Mid-Atlantic, Inc, d/b/a Elon Dialysis.

I fully support this new dialysis facility in to be built in Elon, Having my dialysis treatments at
Elon Dialysis would be more convenient for me. I could travel between my home and that
location more easily and quickly, which would save me time and money. Continuity of my care
is very important to me. I understand that Elon Dialysis will be operated in the same marmner as
my current facility, so I would consider transferring to Elon Dialysis for my dialysis treatments.

[ understand that this statement will in no way require me to transfer, and that decision to transfer
is still up to me when the time cotnes. But I definitely would consider transferring because it
would mean a shorter trip to dialysis that would make getting my treatments easier,

I have been informed that this letter will be included by Renal Treatment Centers Mid-Atlantic,
Inc. in a certificate of need application proposing the Elon Dialysis facility that will be submitted
to the Certificate of Need Section, Division of Health Service Regulation, in the N.C.
Department of Health and Human Services, for review by that agency. 1understand that the
public will have access to the information in the Certificate of Need application and will have an
opportunity to comment on the application. I agree to have this letter and the information about
me as a patient that is contained in this letter included in the Elon Dialysis Certificate of Need
application for that purpose.

By my signature or mark below, [ consent to having my letter included in the application, I
further understand that no other Protected Health Information (PHI) regarding me, my diagnosis
or treatment will be released as a part of this application.

%/mﬂ %\W,/ b-17- 11,

Patient Date

Depbe /Jd/m lett bl

Witness Date
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DaVita - Guilford County

To Whom It May Concern:

I am an in-center dialysis patient receiving my dialysis treatments at Burlington Dialysis, T live
in zip code 27249. I understand that DaVita Inc., operating as Total Renal Care of North
Carolina, LLC d/b/a Guilford County Dialysis, is submitting a Certificate of Need application to
the State of North Carolina for permission to develop a new ten-station dialysis facility in
Greensboro in Guilford County, I enthusiastically support the efforts of DaVita and Total Renal
Care of North Carolina and [ want to strongly encourage the state to approve this Cettificate of
Need application to develop a new dialysis facility in Guilford County.

Il the application to develop a new dialysis facility in Guilford County is approved, I definitely
would consider transferring to the new facility because a DaVita dialysis center in Greensboro
will certainly be beneficial to me and other patients who live in the area. There are two very
important reasons to approve this application:

e A new facility in Guilford County will be more convenient for me and my transportation
to and from dialysis. Patients like me who are have to deal with many hardships,

especially arranging transportation three days a week, T expect my travel time to this new
facility to be shorter,

¢ Tunderstand thai the new DaVita facility will be operated in the same manner as my
current facility.

As a dialysis patient, I know this letter is not binding on me and that I have the right to choose
where T receive my dialysis treatments at any time, but since Guilford County Dialysis would be
so much more convenient for me and I will have access to the same services that have become so

important to me at Burlington Dialysis, I would be willing to transfer my care to Guilford
County Dialysis.

I understand that this letter will be a public record when Total Renal Care of North Carolina
includes it in the certificate of need application for the new Guilford County Dialysis that will be
submitted to the state. By my signaturc or mark below, I consent to having my letter included in

the application. I further understand that no other Protected Health Information (PHI) regarding
me, my diagnosis or treatment will be released as a part of this application.

[ wish DaVita and Total Renal Care of North Carolina every success in this effort.

Lyuss 1)yt ke g & A7

Patient Signaturc or Mark Datc Signed

W A 447

Witness Signature and Title Date Signed
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DaVita Elon Dialysis
To Whom It May Concern:

T am an in-center dialysis patient. Ilive in zip code 27249, which is located in Gibsonville in
Guilford County. I understand that Renal Treatment Centers Mid-Atlantic, Inc., which is owned
by the same parent company thut operates Burlington Dialysis where 1 receive treatment now, is
proposing to start a new dialysis facility at a location in Alamance County to be known as Renal
Treatment Centers Mid-Atlantic, Inc. d/b/a Elon Dialysis.

I fully support this new dialysis facilily in to be built in Elon. Having my dialysis treatments at
Elon Dialysis would be more convenient for me. T could travel between my home and that
location more easily and quickly, which would save me time and money, Continuity of my care
is very important to me, I understand that Elon Dialysis will be operated in the same manner as
my current facility, so I would consider transferring to Elon Dialysis for my dialysis treatments,

I understand that this statement will in no way require me to transfer, and that decision to transfer
is still up to me when the time comes. But I definitely would consider transferring because it
would mean a shorter trip to dialysis that would make getting my treatments easier.

I have been informed that this letter will be included by Renal Treatment Centers Mid-Atlantic,
Inc, in a certificate of need application proposing the Elon Dialysis facility that will be submitted
to the Certificate of Need Section, Division of Health Service Regulation, in the N.C.
Department of Health and Human Services, for review by that agency. I understand that the
public will have access to the information in the Certificate of Need application and will have an
opportunity to comment on the application. I agree to have this letter and the information about
me as a patient that is contained in this letter included in the Elon Dialysis Certificate of Need
application for that purpose.

By my signature or mark below, I consent to having my letter included in the application, I
further understand that no other Protected Health Information (PHI) regarding me, my diagnosis
or treatment will be released as a part of this application,

NP N b))l

Patient Date

bhiv bomlott Lirlly

ate

1tness
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DaVita - Guilford County

To Whom It May Congcern:!

I am an in-center dialysis patient receiving my dialysis treatments at Burlington Dialysis. 1live
in zip code 27244. | understand that DaVita Inc., operating as Total Renal Care of North
Carolina, LLC d/b/a Guilford County Dialysis, is submitting a Certificate of Need application to
the State of North Carolina for permission to develop a new ten-station dialysis facility in
Greensboro in Guilford County. I enthusiastically support the efforts of DaVita and Total Renal
Care of North Carolina and I want to strongly encourage the state to approve this Certificate of
Need application to develop a new dialysis facility in Guilford County.

If the application to develop a new dialysis facility in Guilford County is approved, I definitely
would consider transferring to the new facility because a DaVita dialysis center in Greensboro
will certainly be beneficial to me and other patients who live in the area. There are two very
important reasons to approve this application:

* A new facility in Guilford County will be more convenient for me and my transportation
to and from dialysis. Patients like me who are have to deal with many hardships,
especially arranging transportation three days a week, Texpect my travel time to this new
facility to be shorter.

e I understand that the new DaVita facility will be operated in the same manner as my
current facility.

As a dialysis patient, T know this letter is not binding on me and that I have the right to choose
where I receive my dialysis treatments at any time, but since Guilford County Dialysis would be
so much more convenicnt for me and [ will have access 10 the same services that have become so
important to me at Burlington Dialysis, [ would be willing to transfer my care to Guilford
County Dialysis.

1 understand that this letter will be a public record when Total Renal Care of North Caralina
includes it in the certificate of need application for the new Guilford County Dialysis that will be
submitted to the state. By my signatute or mark below, I consent to having my letter included in
the application. T further understand that no other Protected Health Information (PHT) regarding
me, my diagnosis or treatment will be released as a part of this application.

T wish DaVita and Total Renal Care of North Carolina every success in this effort.

P57

Date Signed

{367

Witness Signature and Title Fe Date Signed
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DaVita Elon Dialysis

To Whom It May Concern;

[ am an in-center dialysis patient. I live in zip code 27244, which is located in Elon in Alamance
County. T understand that Renal Treatment Centers Mid-Atlantie, Inc., which is owned by the
same parent company that operates Burlington Dialysis where I receive treatment now, is
proposing to start a new dialysis facility at a location in Alamance County to be known as Renal
Treatment Centers Mid-Aflantic, Inc. d/b/a Elon Dialysis,

I fully support this new dialysis facility in to be built in Elon. Having my dialysis treatments at
Elon Dialysis would be more convenient for me. 1 could travel between my home and that
location more easily and quickly, which would save me time and money. Continuity of my care
ig very important to me. [ understand that Elon Dialysis will be operated in the same manner as
my current facility, so [ would consider transferring to Elon Dialysis [or my dialysis treatments.

[ understand that this statement will in no way require me to transfer, and that decision to transfer
ig still up to me when the time comes. But I definitely would consider transferring because it
would mean a shorter trip to dialysis that would make getting my treatments easier.

[ have been informed that this letter will be included by Renal Treatment Centers Mid-Atlantic,
Inc. in a certificate of need application proposing the Elon Dialysis facility that will be submitted
to the Certificate of Need Section, Division of Health Service Regulation, in the N.C.
Department of Health and Human Services, for review by that agency, T understand that the
public will have access to the information in the Certificate of Need application and will have an
opportunity to comment on the application. I agree to have this letter and the information about
me as a patient that is contained in this letter included in the Elon Dialysis Certificate of Need
application for that purpose,

By my signature or mark below, I consent to having my letter included in the application. I

further understand that no other Protected Health Information (PHI) regarding me, my diagnosis
or treatment will be released as a part of this application.

(D! ‘;laltel(‘ﬂ

Denbie famie te bl

Witness Date

Patien
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DaVita - Guilford County

To Whom [t May Concern:

[ am an in-center dialysis patient receiving my dialysis treatments at Burlington Dialysis. I live
in zip code 27244. 1 understand that DaVita Inc., operating as Total Renal Care of North
Carolina, LLC d/b/a Guilford County Dialysis, is submitting a Certificate of Need application to
the State of North Carolina for permission to develop a ncw ten-station dialysis facility in
Greensboro in Guilford County. I enthusiastically support the efforts of DaVita and Total Renal
Care of North Carolina and I want to strongly encourage the state to approve this Certificate of
Need application to develop a new dialysis facility in Guilford County.

If the application to develop a new dialysis facility in Guilford County is approved, 1 definitely
would consider transferring to the new facility because a DaVita dialysis center in Greensboro
will certainly be beneficial to me and other patients who live in the area. There arc two very
important reasons to approve this application:

* A new facility in Guilford County will be mare convenient for me and my transportation
to and from dialysis. Patients like me who are have to deal with many hardships,
especially arranging (ransportation three days a week, 1 expect my iravel time to this new
facility to be shorter.

o Tunderstand that the new DaVita facility will be operated in the same manner as my
current facility.

As a dialysis patient, T know this letter is not binding on me and that T have the right to choose
where I receive my dialysis treatments at any time, but since Guilford County Dialysis would be
so much more convenient for me and I will have access to the same services that have become so
important to me at Burlington Dialysis, I would be willing to transfer my care to Guilford
County Dialysis.

1 understand that this letter will be a public record when Total Renal Care of North Carolina
includes it in the certificate of need application for the new Guilford County Dialysis that will be
submitted to the state. By my signature or mark below, I consgnt to having my letter included in
the application. I further understand that no other Pgotétted Health Information (PHI) regarding

me, my diagnosis or treatment will be released asa part of this application,
%’/}' P Y‘%‘

rth Carolina every success in this effort.

Date Signed
s Signature and Title ' Date Signed
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DaVita Elon Dialysis
To Whom It May Concermy;

I am an in-center dialysis patient. I live in zip code 27244, which is located in Elon in Alamance
County. I understand that Renal Treatment Centers Mid-Atlantic, Inc., which is owned by the
same parent company that operates Burlington Dialysis where I receive treatment now, is
proposing to start a new dialysis facility at a location in Alamance County to be known as Renal
Treatment Centers Mid-Atlantic, Inc. d/b/a Elon Dialysis,

[ fully support this new dialysis facility in to be built in Elon. Having my dialysis treatments at
Elon Dialysis would be more convenient for me. I could travel between my home and that
location more easily and quickly, which would save me time and money. Continuity of my care
is very important to me. I understand that Elon Dialysis will be operated in the same manner as
my current facility, so I would consider transferring to Elon Dialysis for my dialysis treatments.

I understand that this statement will in no way require me to transfer, and that decision to transfer
is still up to me when the time comes. But I definitely would consider transferring because it
would mean a shorter trip to dialysis that would make getting my treatments easier.

I have been informed that this letter will be included by Renal Treatment Centers Mid-Atlantic,
Inc. in a certificate of need application proposing the Elon Dialysis facility that will be submitted
to the Certificate of Need Section, Division of Health Service Regulation, in the N.C,
Department of Health and Human Services, for review by that agency. 1 understand that the
public will have access to the information in the Cerlificate of Need application and will have an
opportunity to comment on the application. I agree to have this letter and the information about
me as a patient that is contained in this letter included in the Elon Dialysis Certificate of Need
application for that purpose.

By my signature or mark below, I consent to having my letter included in the application. I

further understand that no other Protected Health Information (PHI) regarding me, my diagnosis
or treatment will be released as a part of this application.

e~ 0-14

Patient " Date

Aot Wlars it

Witness Date
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DaVita - Guilford County

To Whom It May Concern:

[ am an in-center dialysis patient recciving my dialysia trcatments at Burlington Dialysis. I live
in zip code 27244, I understand that DaVita Inc., operating as Total Renal Care of North
Carolina, LLC d/b/a Guilford County Dialysis, is submitting a Certificate of Need application to
the State of North Carolina for permission to develop a new ten-station dialysis facility in
Greensboro in Guilford County. I enthusiastically support the efforts of DaVita and Total Renal
Care of North Carolina and I want to strongly encourage the state to approve this Certificate of
Need application to develop a new dialysis facility in Guilford County.

If the application to develop a new dialysis facility in Guilford County is approved, I definitely
would consider transferring to the new facility because a DaVita dialysis center in Greensboro
will certainly be beneficial to me and other patients who live in the area, There are two very
important reasons to approve this application:

s A new facility in Guilford County will be more convenient for me and my transportation
to and from dialysis. Paticnts likc me who are have to deal with many hardships,
especially arranging transportation three days a week. 1 expect my travel time to this new
facility to be shotter.

¢ I understand that the new DaVita facility will be operated in the same manner as my
current facility,

As a dialysis patient, I know this letter is not binding on me and that I have the right to choose
where I receive my dialysis treatments at any time, but since Guilford County Dialysis would be
so much more convenient for me and I will have access to the same services that have become so
important to me at Burlington Dialysis, | would be willing to transfer my care to Guilford
County Dialysis. -

I understand that this letter will be a public record when Total Renal Care of North Carolina
includes it in the certificate of need application for the new Guilford County Dialysis that will be
submitted to the state. By my signature or mark below, I consent to having my letter included in
the application.” I further understand that no other Protected Health Information (PHI) regarding
me, my diagnosis or treatment will be released as a part of this application.

T wish DaVita and Total Renal Care of North Carolina every success in this effort,

Foidro bt 7L J99.,/7

Patient Signature or Mark Date Signed

(04l Kot 4p 04507

Witness Signature and Title Date Signed
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DaVita Elon Dialysis

To Whom It May Concern:

I am an in-center dialysis patient. [ live in zip code 27244, which is located in Elon in Alamance
County. Tunderstand that Renal Treatment Centers Mid-Atlantic, Inc., which is owned by the
same parent company that operates Burlington Dialysis where I receive treatment now, is
proposing to start a new dialysis facility at a location in Alamance County to be known as Renal
Treatment Centers Mid-Atlantic, Inc. d/b/a Elon Dialysis.

I fully support this new dialysis facility in to be built in Elon. Having my dialysis treatments at
Elon Dialysis would be more convenient for me. I could travel between my home and that
location more easily and quickly, which would save me time and money. Continuity of my care
is very important to me. I understand that Elon Dialysis will be operated in the same manner as
my current facility, so I would consider transferring 10 Elon Dialysis for my dialysis treatments.

I understand that this statement will in no way require me to transfer, and that decision to transfer
is still up to me when the time comes. But I definitely would consider transferring because it
would mean a shorter trip to dialysis that would make getting my treatments easier.,

I have been informed that this letter will be included by Renal Treatment Centers Mid-Atlantic,
Inc. in a certificate of need application proposing the Elon Dialysis facility that will be submitted
to the Certificate of Need Section, Division of Health Service Regulation, in the N.C.
Department of Health and Human Services, for review by that agency. I understand that the
public will have access to the information in the Certificate of Need application and will have an
opportunity to comment on the application. I agree to have this letter and the information about
me as a patient that is contained in this letter included in the Elon Dialysis Certificate of Need
application for that purpose.

By my signature or mark below, [ consent to having my letter included in the application. |

further understand that no other Protected Health Information (PHI) regarding me, my diagnosis
or treatment will be released as a part of this application.

Patient

M&%mo ) sty

Witness Date
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DaVita - Guilford County

To Whom It May Concern:

I am an in-center dialysis patient reeeiving my dialysis treatments at Burlington Dialysis. 1 live
in zip code 27403, I understand that DaVita Inc., operating as Total Renal Care of North
Carolina, LLC d/b/a Guilford County Dialysis, is submitting a Certificate of Need application to
the State of North Carolina for permission to develop a new ten-station dialysis facility in
Greensboro in Guilford County, 1 enthusiastically support the efforts of DaVita and Total Renal
Care of North Carolina and I want to strongly encourage the state to approve this Certificate of
Need application to develop a new dialysis facility in Guilford County.

If the application to develop a new dialysis facility in Guilford County is approved, I definitely
would consider transferring to the new facility because a DaVita dialysis center in Greensboro
will certainly be beneficial to me and ather patients who live in the area. There are two very
important reasons to approve this application:

e A new facility in Guilford County will be more convenient for me and my transportation
to and from dialysis. Patients like me who are have to deal with many hardships,
especially arranging transportation three days a week. I expect my travel time to this new
facility to be shorter.

¢ [ understand that the new DaVita facility will be operated in the same manner as my
current facility.

As a dialysis patient, [ know this letter is not binding on me and that I have the right to choose
where I receive my dialysis treatments at any time, but since Guilford County Dialysis would be
80 much more convenient for me and I will have access to the same services that have become so
important to me at Burlington Dialysis, 1 would be willing to transfer my care to Guilford
County Dialysis.

I understand that this letter will be a public record when Total Renal Care of North Carolina
includes it in the certificate of need application for the new Guilford County Dialysis that will be
submitted to the state. By my signature or mark below, I consent to having my letter included in
the application. I further understand that no other Protecied Health Information (PHI) regarding
me, my diagnosis or treatment will be released as a part of this application,

I wish DaVita @/&Tenm Care of North Carolina gvery success in this effort.
/)LV ﬁ a AN Gl 7

Patiefit Signature or l\ﬁk Date Signed

wHamledt 4k G847

Titiess Signature and Title / Date Signed
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DaVita Elon Dialysis

To Whom It May Concern:

1 am an in-center dialysis patient. Ilive in zip code 27403, which is located in Greensboro in
Guilford County. 1 understand that Renal Treatment Centers Mid-Atlantic, Inc., which is owned
by the same parent company that operates Burlington Dialysis where I receive treatment now, is
proposing to start a new dialysis facility at a location in Alamance County to be known as Renal
Treatment Centers Mid-Atlantic, Inc. d/b/a Elon Dialysis.

[ fully support this new dialysis facility in to be built in Elon. Having my dialysis treatments at
Elon Dialysis would be more convenient for me. I ¢ould travel between my home and that
location more easily and quickly, which would save me time and money, Continuity of my care
is very important to me. T understand that Elon Dialysis will be operated in the same manner as
my current facility, so I would consider transferring to Elon Dialysis for my dialysis treatments.

I understand that this statement will in no way require me to transfer, and that decision to transfer
is still up to me when the time comes. But I definitely would consider transferring because it
would mean a shorter trip to dialysis that would make getting my treatments easier.

I have been informed that this letter will be included by Renal Treatment Centers Mid-Atlantic,
Inc. in a certificate of need application proposing the Elon Dialysis facility that will be submitted
to the Certificate of Need Section, Division of Health Service Regulation, in the N.C.
Department of Health and Human Services, for review by that agency. I understand that the
public will have access to the information in the Certificate of Need application and will have an
opportunity to comment on the application. I agree to have this letter and the information about
me as a patient that is contained in this letter included in the Elon Dialysis Certificate of Need
application for that purpose.

By my signature or mark below, I consent to having my letter included in the application, I
further understand that no other Protected Health Information (PHI) regarding me, my diagnosis
or treatment will be released as a part of thig application.

G b ke e

Date

Patient

Debpre Hmlett il

Withess Date
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DaVita - Guilford County

To Whom It May Congern:

1 am an in-center dinlysis patient recciving my dialysis treatments at North Burlington Dialysis.
} live in zip code 27244, 1 understand that DaVita Inc,, operating as Total Renal Care of North
Carolina, LLC d/b/a Guilford County Dialysis, is submitting a Certificate of Need application to
the State of North Carolina for permission to develop a new len-station dialysis facility in
Greensboro in Guillord County. [ enthusiastically support the efforts of DaVita and Total Renal
Care of North Carolina and | want to strongly encourage the state to approve this Certificale of
Need application to develop a new dialysis facility in Guilford County,

1f the application (o develop a new dialysis facility in Guilford County is approved, 1 definitely
would congider transferring to the new facility becavse o DaVila dialysis center in Greensboro
will certainly be beneficial to me and other patients who live in the avea, There are (wo very
important reasons (o approve this application: '

« A new facility in Guilford County will be more convenient for me and my transportation
to and from dialysis. Patients like me who are have to deal with many bhardships,
especially arvanging, transportation three days a week. Iexpect my travel time to this new
Tacilitly to be shorter,

o [understand that the new DaVita facility will be operated in the same manner 85 my
current facility.

As a dialysis patient, 1 know this letter is not binding on me and that I have the right to choose

where I receive my dialysis treatments at any time, but since Guilford County Dialysis would be

50 much more convenient for me and I will have access to the same services that have become so

important to me at Novth Butlington Dialysis, [ would be willing to transfer my care (o Guilford
sounty Dialysis.

I underytand that this letter will be a public record when Total Renal Care of North Carolina
includes it in the certificate of need application for the new Guilford County Dialysis that will be
submitled to the state. By my signature or mark below, I consent to having my letter included in
the application. 1 further anderstand that no other Protected lealth Information (PHI) regarding
me, my dirgnosis or treatment will be released as a part of this application.

I wish DaVita and Total Renal Care of North Carolina every success in this effort.

£ A /b ¥ gl r/zx«-ﬁ%%

!’a?ﬁlt Signature or Mark ¥ Date $igned

\3,/47/&!’&/4 cA/ oy Jé’:é‘ 7

Witness $ignature and Title /Date Signed
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DaVita Elon Dialysis

To Whom It May Concern:

I am an in-center dialysis patient. I live in zip code 27244, which is located in Elon in Alamance
County. 1 understand that Renal Treatment Centers Mid-Atlantic, Inc., which is owned by the
same parent company that operates North Burlington Dialysis where I receive ireatment now, is
proposing to start a new dialysis facility at a-location in Alamance County to be known as Renal
Treatment Centers Mid-Atlantic, Inc, d/b/a Elon Dialysis.

I fully support this new dialysis facility in to be built in Elon. Having my dialysis treaiments at
Elon Dialysis would be more convenient for me. I could travel between my home and that
location more easily and quickly, which would save me time and money, Continuity of my care
is very important to me, | understand that Elon Dialysis will be operated in the same manner as
my current facility, so | would consider transferring to Elon Dialysis for my dialysis treatments.

I understand that this statement will in no way require me to transfer, and that decision to transfer
13 still up to me when the time comes. But I definitely would consider transferring because it
would mean a shorter trip to dialysis that would make getting my treatments easier.

I have been informed that this letter will be included by Renal Treatment Centers Mid-Atlantic,
Inc. in a certificate of need application proposing the Elon Dialysis facility that will be submitted
to the Certificate of Need Section, Division of Health Service Regulation, in the N.C.
Department of Health and Human Services, for review by that agency. I understand that the
public will have access to the information in the Certificate of Need application and will have an
opportunity to comment on the application. I agree to have this letter and the information about
me as a patient that is contained in this letter included in the Elon D1a1y31s Certificate of Need
application for that purpose,

By my signature or mark below, I consent to having my letter included in the application. |
further understand that no other Protected Health Information (PHI) regarding me, my diagnosis
or treatment will be released as a part of this application.

&7'/( : e @ | |

Pa}peﬂt Date

LE\W\U.

Date

Ex C-1
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ATTACHMENT - REQUIRED STATE AGENCY FINDINGS

FINDINGS
C = Conforming
CA = Conditional
NC = Nonconforming
NA = Not Applicable

Decision Date:

October 4, 2016

Findings Date: ~ October 4, 2016

Project Analyst: Celia C. Inman

Team Leader: Fatimah Wilson

Project ID #: G-11212-16

Facility: Elon Dialysis

FID #: 160341

County: Alamance

Applicant: Renal Treatment Centers — Mid-Atlantic, Inc.

Project: Develop a new dialysis facility by relocating 8 stations from Burlington Dialysis

and 2 stations from North Burlington Dialysis

REVIEW CRITERIA FOR NEW INSTITUTIONAL HEALTH SERVICES

G.S. 131E-183(a) The Agency shall review all applications utilizing the criteria outlined in this
subsection and shall determine that an application is either consistent with or not in conflict with
these criteria before a certificate of need for the proposed project shall be issued.

(1) The proposed project shall be consistent with applicable policies and need determinations in
the State Medical Facilities Plan, the need determination of which constitutes a determinative
limitation on the provision of any health service, health service facility, health service facility
beds, dialysis stations, operating rooms, or home health offices that may be approved.

C

Renal Treatment Centers — Mid-Atlantic, Inc. (RTCMA or “the applicant”) proposes to
develop Elon Dialysis, a new Alamance County dialysis facility, by relocating eight existing
certified stations from Burlington Dialysis and two existing certified stations from North
Burlington Dialysis. All three facilities are DaVita HealthCare Partners, Inc. (DaVita)
dialysis facilities in Alamance County. The applicant does not propose to add dialysis
stations to an existing facility or to establish new dialysis stations.
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Need Determination

The applicant proposes to relocate existing dialysis stations within Alamance County;
therefore, there are no need methodologies in the 2016 State Medical Facilities Plan (SMFP)
applicable to this review.

Policies

POLICY GEN-3: BASIC PRINCIPLES, on page 39 of the 2016 SMFP, is not applicable to this
review because neither the county nor facility need methodology is applicable to this review.

POLICY GEN-4: ENERGY EFFICIENCY AND SUSTAINABILITY FOR HEALTH SERVICE
FACILITIES, on page 39 of the 2016 SMFP, is not applicable to this review because the total
capital expenditure is projected to be less than $2 million.

POLICY ESRD-2: RELOCATION OF DIALYSIS STATIONS, on page 33 of the 2016 SMFP,
is applicable to this review. POLICY ESRD-2 states:

“Relocations of existing dialysis stations are allowed only within the host county and
to contiguous counties. Certificate of need applicants proposing to relocate dialysis
Stations to contiguous counties shall:

1. Demonstrate that the facility losing dialysis stations or moving to a
contigous [sic] county is currently serving residents of that contigous [sic]
county, and

2. Demonstrate that the proposal shall not result in a deficit, or increase an
existing deficit in the number of dialysis stations in the county that would be
losing stations as a result of the proposed project, as reflected in the most
recent North Carolina Semiannual Dialysis Report, and

3. Demonstrate that the proposal shall not result in a surplus, or increase an
existing surplus of dialysis stations in the county that would gain stations as
a result of the proposed project, as reflected in the most recent North
Carolina Semiannual Dialysis Report.”

The applicant proposes to develop a new 10-station dialysis facility, Elon Dialysis, in
Alamance County, by relocating eight existing certified stations from Burlington Dialysis and
two existing certified stations from North Burlington Dialysis. Because all three facilities are
located in Alamance County, there is no change in the total dialysis station inventory in
Alamance County. Therefore, the application is consistent with Policy ESRD-2.

Conclusion

In summary, the applicant adequately demonstrates that the application is consistent with
Policy ESRD-2 in the 2016 SMFP. Therefore, the application is conforming to this criterion.
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Repealed effective July 1, 1987.

The applicant shall identify the population to be served by the proposed project, and shall
demonstrate the need that this population has for the services proposed, and the extent to
which all residents of the area, and, in particular, low income persons, racial and ethnic
minorities, women, handicapped persons, the elderly, and other underserved groups are likely
to have access to the services proposed.

C
The applicant proposes to develop Elon Dialysis, a new 10-station Alamance County dialysis
facility, by relocating 10 existing Alamance County certified dialysis stations: eight from

Burlington Dialysis and two from North Burlington Dialysis.

Population to be Served

On page 369, the 2016 SMFP defines the service area for dialysis stations as “the planning
area in which the dialysis station is located. Except for the Cherokee-Clay-Graham
Multicounty Planning Area and the Avery-Mitchell-Yancey Multicounty Planning Area, each
of the 94 remaining counties is a separate dialysis station planning area.” Thus, the service
area is Alamance County. Facilities may serve residents of counties not included in their
service area.

In Section C.1, page 13, the applicant provides the projected patient origin for Elon Dialysis
for in-center (IC), home hemodialysis (HH) and peritoneal (PD) patients for the first two
years of operation following completion of the project, CY2018 and CY2019, as follows:

Operating Year (0OY) 1 Operating Year (OY) 2 Percent of Total

County IC HH* PD* IC HH* PD* 0Y1 0Y2
Alamance 26 0 0 27 0 0 78.8% 79.4%
Guilford 7 0 0 7 0 0 21.2% | 20.6%
Total 33 0 0 34 0 0| 100.0% | 100.0%

*The facility does not propose to offer HH or PD services.

The applicant has identified 26 in-center Alamance County dialysis patients who have signed
letters indicating interest in transferring their care to the proposed Elon facility. In addition,
seven in-center patients originating from Guilford County and receiving dialysis treatments
in Alamance County have signed letters indicating they would consider transferring their care
to the proposed Elon facility. The applicant states that each of the patients is currently
receiving dialysis care and treatment at another DaVita dialysis facility in Alamance County.
Exhibit C contains copies of signed letters of support from these patients indicating that the
proposed facility would be more convenient for them and they would consider transferring
their care to the new facility upon certification. The letters also state the patients’ county of
residence and zip code.

The applicant adequately identifies the population to be served.
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Analysis of Need

In Section C.2, page 15, the applicant discusses the need to relocate stations to the proposed
western Alamance facility, stating:

“In doing an analysis of the patients that are served by Renal Treatment Centers
Mid-Atlantic, Inc. in Alamance County, it was determined that DaVita is serving a
total of 33 in-center patients who live in or near the western part of Alamance
County.

In order to make the travel to dialysis — tree times a week for in-patients — more
convenient, it was determined that DaVita needs to provide a dialysis center nearer to

their homes for better access to their dialysis services and support.”

On pages 13-15, the applicant provides the methodology and assumptions used to project
need and utilization for DaVita’s proposed Elon Dialysis as follows:

1.

DaVita is the parent company of Burlington Dialysis and North Burlington Dialysis
in Alamance County.

Twenty-six in-center dialysis patients who reside in Alamance County and currently
receive dialysis treatments at DaVita operated facilities in Alamance County have
signed letters stating they would consider transferring their dialysis care to the
proposed facility.

Seven in-center dialysis patients who reside in Guilford County and currently receive
dialysis treatments at DaVita operated facilities in Alamance County have signed
letters stating they would consider transferring their dialysis care to the proposed
facility.

The 33 patient letters also state that the patient lives closer to the proposed facility
and/or that the new facility will be more convenient for them. See Exhibit C. The
following table summarizes the applicant’s table on page 14, which shows the
number of in-center patients willing to transfer, their resident zip codes, and the
current dialysis facilities from which the in-center patients will transfer.

Burlington North Burlington
Dialysis Dialysis
Patients Transferring 31 2

The project is scheduled for certification January 1, 2018.

Operating Year 1 is Calendar Year 2018, January 1 through December 31, 2018.
Operating Year 2 is Calendar Year 2019, January 1 through December 31, 2019.
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6. The applicant assumes the 26 Alamance County in-center dialysis patients
transferring to the new Elon Dialysis facility will increase at the Alamance County
Five Year Average Annual Change Rate of 3.7%, as published in the July 2016
Semiannual Dialysis Report (SDR). Guilford County patients are not projected to
increase and are added to the census in a separate step.

The information provided by the applicant on the pages referenced above is reasonable and
adequately supported.

Projected Utilization

The applicant’s methodology is illustrated in the following table.

Elon Dialysis In-Center
The applicant begins the facility census with the in-
center Alamance County patient population projected to
transfer care to the proposed facility upon certification
on January 1, 2018.
Project growth of the Alamance County patients by the
Alamance County Five Year Average Annual Change (26 X 0.037) +26 =26.96
Rate (3.7%) for one year to December 31, 2018.

Add the Guilford County patients projected to transfer.
This is the end of OY'1, December 31, 2018.

Project growth of the Alamance County patients by the
Alamance County Five Year Average Annual Change
Rate for one year to December 31, 2019.

Add the Guilford County patients. This is the end of
0OY2, December 31, 2019.

26

26.96 +7=133.96

(26.96 X 0.037) + 26.96 =
27.96

27.96 +7=34.96

The applicant’s methodology rounds down to the whole patient and projects to serve 33 in-
center patients or 3.3 patients per station (33 / 10 = 3.3) by the end of Operating Year 1 and
34 in-center patients or 3.4 patients per station (34 / 10 = 3.4) by the end of Operating Year 2
for the proposed 10-station facility. This exceeds the minimum of 3.2 patients per station per
week as of the end of the first operating year as required by 10A NCAC 14C .2203(b). The
applicant does not propose to serve any home hemodialysis or peritoneal patients at the
proposed facility. Exhibit I contains an agreement with Burlington Dialysis to provide home
training in home hemodialysis and peritoneal dialysis for Elon Dialysis patients.

In this application, the applicant assumes a projected annual rate of growth of 3.7% for the
Alamance County dialysis patient census, which is consistent with the Alamance County
Five Year Average Annual Change Rate published in the July 2016 SDR. Projected
utilization is based on reasonable and adequately supported assumptions regarding continued
growth.
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Access

In Section L.1(a), pages 49-50, the applicant states that Elon Dialysis, by policy, will make
dialysis services available to all residents in its service area, including low-income, racial and
ethnic minorities, women, handicapped, elderly, and other underserved persons, without regard
to race, color, national origin, gender, sexually orientation, age, religion, or disability. Form C in
Section R, shows the applicant projects over 79% of its in-center patients will have some or all
of their services paid for by Medicare or Medicaid. The applicant adequately demonstrates the
extent to which all residents, including underserved groups, will have access to the proposed
services. In Section L, page 50, the applicant states:

“The projected payor mix is based on the sources of patient payment that have been
received by DaVita operated facilities in Alamance County during the last full operating

12

year.
Conclusion

In summary, the applicant adequately identifies the population to be served, adequately
demonstrates the need that this population has for the proposed project, and adequately
demonstrates the extent to which all residents, including underserved groups, are likely to
have access to the proposed services. Therefore, the application is conforming to this criterion.

In the case of a reduction or elimination of a service, including the relocation of a facility or a
service, the applicant shall demonstrate that the needs of the population presently served will
be met adequately by the proposed relocation or by alternative arrangements, and the effect
of the reduction, elimination or relocation of the service on the ability of low income persons,
racial and ethnic minorities, women, handicapped persons, and other underserved groups and
the elderly to obtain needed health care.

C

The applicant proposes to develop Elon Dialysis, a new 10-station Alamance County dialysis
facility, by relocating 10 existing Alamance County certified dialysis stations: eight from
Burlington Dialysis and two from North Burlington Dialysis.

The development of the proposed facility results in the following changes to DaVita’s
existing and proposed Alamance County dialysis facilities, assuming the completion of this
project and all previously approved projects.
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Calculation of DaVita Existing, Approved and Proposed Dialysis Stations in Alamance County

North
Burlington | Burlington | Graham | Elon
Dialysis Dialysis Dialysis | Dialysis Explanation
Certified Stations as of
3/14/14 26 13
Develop Graham Dialysis
[Alamance County Dialysis], a 10-
Project ID #G-10265-14, station dialysis facility by
Issued 6/30/14, but not relocating 8 dialysis stations from
complete Burlington Dialysis Center and 2
stations from North Burlington
-8 -2 10 Dialysis Center
Certified Stations upon
completion of Relocation
and Certification G-10265- Assumes project completion and
14 18 11 certification of stations
Add six stations for a total of 24
Project ID #G-10347-14, upon completion of this project
Issued 2/24/15, Certified and Project ID #G-10265-14
6/21/16 (Relocate 8 stations from
6 Burlington Dialysis)
Pt D 4G 10352 14
Issued 2/24/15, Certified . . .
6/25/14 completlon of this project and
3 Project ID G-10265-14 (relocate 2)
Add no more than two dialysis
stations for a total of no more than
Project ID #G-11015-15, 16 stations upon completion of this
Issued 7/7/15, not Certified project, Project ID #G-10352-14
’ (add 3 stations) and Project ID #G-
10265-14 (relocate two from North
2 Burlington to Graham)
Add 6 dialysis stations for a total
of 22 stations upon completion of
Project ID #G-11089-15, this project and Project ID #G-
Issued 3/22/16, not Certified 10265-14 (relocate 2 stations) and
Project ID #G-11015-15 (add 2
6 stations)
Stations prior to submission
of current project G-11212- Assumes project completion and
16 24 22 10 0 | certification of stations
Develop a new dialysis facility by
Proposed Project ID #G- relocating 8 stations from
11212-16 Burlington Dialysis and 2 stations
-8 -2 0 10 | from North Burlington Dialysis
Total Dialysis Stations Assumes the certification of all
after certification of all approved, under development and
projects 16 20 10 10 | proposed stations
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The July 2015 SDR shows the following number of certified stations and utilization
Burlington Dialysis and North Burlington Dialysis, as of December 31, 2015.

for

. North
Burlington .
Dialvsis Burlington
y Dialysis
Total Certified Dialysis Stations per July 2016 SDR 26 16
Number of In-Center Patients, 12/31/15 101 69
Utilization Patients per Station 3.8846 4.3125
Utilization Rate by Percent 97.12% 107.81%

In Section D.1, on pages 24-26, the applicant discusses how the needs of dialysis patients at
Burlington Dialysis and North Burlington Dialysis will continue to be met after the
relocation of stations to the proposed Elon Dialysis facility. The applicant states the
relocation of stations and transfer of patients is projected to occur on January 1, 2018.

On pages 24-25, the applicant discusses the Burlington facility, stating that of the 101 in-
center patients, as of December 31, 2015, 88 were from Alamance County. On page 25, the
applicant provides a table projecting the in-center patient census at Burlington Dialysis from
December 31, 2015 through December 31, 2019. The assumptions for projecting Burlington

Dialysis’ utilization are summarized below:

The July 2016 SDR reports Burlington Dialysis with 101 in-center patients on
December 31, 2015, 26 dialysis stations and a utilization rate of 97.12%.

88 of the 101 patients were Alamance County residents; 13 patients lived outside of
Alamance County.

Upon the completion of Project ID #G-10265-14 (relocate 8 stations from Burlington
Dialysis to Graham Dialysis [Alamance County Dialysis]) and Project ID #G-10347-
14 (add 6 stations to Burlington Dialysis), Burlington Dialysis will have a total of 24
stations. It is assumed those stations will have been certified before the proposed
relocation of 8 stations, which will leave the center with 16 certified dialysis stations.

The Alamance County patient population is projected forward using the 3.7%
Alamance County Five Year Average Annual Change Rate, as published in the July
2016 SDR.

No growth rate is applied to the 13 patients who reside outside of Alamance County.
The applicant expects at least 31 current in-center patients from Burlington Dialysis

will transfer to Elon Dialysis upon its certification: 24 Alamance County residents
and seven non-Alamance residents.

Based on the above assumptions, the Project Analyst calculates projected utilization at
Burlington Dialysis as follows:
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Burlington Dialysis In-Center
The methodology begins the facility census with the in-center 38
Alamance County patient population, as of December 31, 2015
Project growth of the Alamance County patient census by the (88 x 0.037) + 88
Alamance County Five Year Average Annual Change Rate for 1 _ '91 2%

year to December 31, 2016.

Project growth of the census by the Alamance County Five Year

(91.26 x 0.037) +

Average Annual Change Rate for 1 year to December 31, 2017. 91.26 =94.63
The methodology deducts the 24 Alamance County residents who 94 - 24 = 70
will transfer to Elon Dialysis on January 1, 2018.

Project gr_owth of the Alamance County patients by the Alamance (70 x 0.037) + 70
County Five Year Average Annual Change Rate for 1 year to — 7 50

December 31, 2018.

The methodology adds back 6 non-Alamance County patients (13
patients less the 7 patients that transfer) for the total Burlington
Dialysis Center patients as of December 31, 2018.

72.59 + 6 =78.59

Project growth of the Alamance County patients by the Alamance
County Five Year Average Annual Change Rate for 1 year to
December 31, 2019.

(72.59 x 0.037) +
72.59 = 75.28

The methodology adds back 6 non-Alamance County patients (13
patients less the 7 patients that transfer) for the total Burlington
Dialysis Center patients as of December 31, 2019.

75.28 +6=281.28

The July 2016 SDR reports Burlington Dialysis with 69 in-center patients on

Thus, as of December 31, 2018, the end of the first full operating year following the
relocation of eight stations and transfer of 24 Alamance County patients and 7 non-
Alamance County patients, Burlington Dialysis is projected to have 78 patients (78.59
rounded down) and 16 stations, which is a utilization rate of 121.9% (78 patients / 16
stations =4.88 / 4 =1.219).

On pages 25-26, the applicant discusses the North Burlington facility, stating that of the 69
in-center patients, as of December 31, 2015, 67 were from Alamance County. On page 26,
the applicant provides a table projecting the in-center patient census at North Burlington
Dialysis from December 31, 2015 through December 31, 2019.
projecting North Burlington Dialysis’ utilization are summarized below:

The assumptions for

December 31, 2015, 16 dialysis stations and a utilization rate of 107.81%.
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e 67 of the patients were Alamance County residents; 2 patients lived outside of
Alamance County.

e Upon the completion of Project ID #G-10265-14 (relocate 2 stations from North
Burlington Dialysis to Graham Dialysis [Alamance County Dialysis]) and Project ID
#G-11015-15 (add 2 stations to North Burlington Dialysis), North Burlington Dialysis
will have a total of 22 stations. It is assumed those stations will have been certified
before the proposed relocation of 2 stations, which will leave the center with 20
certified dialysis stations.

e The Alamance County patient population is projected forward using the 3.7%
Alamance County Five Year Average Annual Change Rate as published in the July
2016 SDR.

e No growth rate is applied to the 2 patients who reside outside of Alamance County.

e The applicant expects at least 2 current Alamance County in-center patients from
North Burlington Dialysis will transfer to Elon Dialysis upon its certification.

Based on the above assumptions, the Project Analyst calculates projected utilization at North
Burlington Dialysis as follows:
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North Burlington Dialysis In-Center

The methodology begins the facility census with the in-center

Alamance County patient population, as of December 31, 2015. 67
Project growth of the Alamance County patient census by the (67 x 0.037) + 67
Alamance County Five Year Average Annual Change Rate for 1 _ '69 43
year to December 31, 2016. '
Project growth of the Alamance County patient census by the (69.48 x 0.037) +
Alamance County Five Year Average Annual Change Rate for 1 6§ 48 = '72 05
year to December 31, 2017. ' '
The methodology deducts the two Alamance County patients 72.05-2 =70
transferring to Elon Dialysis on January 1, 2018 '

Project growth of the Alamance County patients by the Alamance (70 x 0.037) + 70
County Five Year Average Annual Change Rate for 1 year to _ '72 50

December 31, 2018.

The methodology adds back the 2 non-Alamance County patients

for the total census at December 31, 2018, the end of OY 1. 72.59+2=74.59

Project growth of the Alamance County patients by the Alamance
County Five Year Average Annual Change Rate for 1 year to
December 31, 2019.

(72.59 x 0.037) +
72.59 = 75.28

The methodology adds back the 2 non-Alamance County patients

for the total census at December 31, 2019, the end of OY2. 75.28+2=77.28

Thus, as of December 31, 2018, the end of the first full operating year following the
relocation of two stations and transfer of two Alamance County patients, North Burlington
Dialysis is projected to have 77 patients (77.28 rounded down) and 20 stations, which is a
utilization rate of 96.3% (77 patients / 20 stations = 3.85 /4 = 0.963).

On pages 25 and 26, in reference to both Burlington Dialysis and North Burlington
Dialysis, the applicant states:

“Given this projected growth of the in-center patient population, additional
Certificate of Need application(s) will be submitted based on facility need as the
facility approaches full capacity of stations to ensure that the needs of the facility’s
patients will continue to be met.”

The applicant demonstrates that the needs of the population presently served at Burlington
Dialysis and North Burlington Dialysis will continue to be adequately met following the

proposed relocation of dialysis stations to Elon Dialysis.

In Section D.2, page 26, the applicant states:
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“The transfer of stations from Burlington Dialysis and North Burlington Dialysis
will have no effect on the ability of low income persons, racial and ethnic minorities,
women, handicapped persons, and other under-served group [sic] and the elderly to
obtain needed health care.

Burlington Dialysis and North Burlington Dialysis by policy, will continue to make
dialysis services available to all residents in its service area without qualifications.
We serve patients without regard to race, color, national origin, gender, sexual
orientation, age, religion, or disability.”

Conclusion

The applicant demonstrates that the needs of the population presently served at Burlington
Dialysis and North Burlington Dialysis will continue to be adequately met following the
proposed relocation of eight and two dialysis stations from Burlington Dialysis and North
Burlington Dialysis, respectively, to Elon Dialysis and that access for medically underserved
groups will not be negatively impacted.

Therefore, the application is conforming to this criterion.

Where alternative methods of meeting the needs for the proposed project exist, the applicant
shall demonstrate that the least costly or most effective alternative has been proposed.

CA

In Section E, page 28, the applicant describes the alternatives considered prior to submitting
this application for the proposed project, which include:

e Maintain the status quo — The applicant states that maintaining the status quo does not
serve to meet the needs of a growing in-center patient population in the western
region of the Alamance County service area.

e Locate a facility in another area of Alamance County - The applicant states that the
sites selected for the new facility were selected to allow better geographic access to
the identified patient population, as reflected in the patient letters in Exhibit C. The
applicant further states that a facility in another area of Alamance County would not
address the needs of the identified patients. Therefore, this alternative was rejected.

e Develop the project as proposed — Relocate eight Burlington Dialysis stations and two
North Burlington Dialysis stations to develop Elon Dialysis in western Alamance
County.

The applicant states that there has been significant growth at both Burlington Dialysis and North
Burlington Dialysis, with Burlington Dialysis at station capcity and North Burlington being
approved to expand, but still projected to experience growth. The applicant further states that
Graham Dialysis [Alamance County Dialysis], Project ID #G-10265-14, will serve a different
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geographic area of the county; therefore, the project represented in this application is the more
effective alternative to better serve the patient population identified and documented in the
patient letters in Exhibit C. The applicant further states, “This action will provide all of the
DaVita facilities in Alamance County space for future growth.”

Furthermore, the application is conforming to all other statutory and regulatory review
criteria, and thus, is approvable. A project that cannot be approved cannot be an effective
alternative.

In summary, the applicant adequately demonstrates that its proposal is the least costly or
most effective alternative to meet the identified need. Therefore, the application is
conforming to this criterion and approved subject to the following conditions.

1. Renal Treatment Centers - Mid-Atlantic, Inc. d/b/a Elon Dialysis shall materially
comply with all representations made in the certificate of need application.

2. Renal Treatment Centers - Mid-Atlantic, Inc. d/b/a Elon Dialysis shall relocate no
more than eight dialysis stations from Burlington Dialysis and two dialysis
stations from North Burlington Dialysis.

3. Renal Treatment Centers - Mid-Atlantic, Inc. d/b/a Elon Dialysis shall install
plumbing and electrical wiring through the walls for no more than 10 dialysis
stations, which shall include any isolation or home hemodialysis stations.

4. Renal Treatment Centers - Mid-Atlantic, Inc. d/b/a Elon Dialysis shall take the
necessary steps to decertify eight dialysis stations at Burlington Dialysis for a
total of no more than 16 certified dialysis stations at Burlington Dialysis upon
completion of this project, Project I.D. #G-10265-14 (relocate eight dialysis
stations from Burlington Dialysis to Graham Dialysis) and Project 1.D. #G-10347-
14 (Add six stations for a total of 24).

5. Renal Treatment Centers - Mid-Atlantic, Inc. d/b/a Elon Dialysis shall take the
necessary steps to decertify two dialysis stations at North Burlington Dialysis for
a total of 20 certified dialysis stations at North Burlington Dialysis upon
completion of this project, Project I.D. #G-10265-14 (relocate two dialysis stations
from North Burlington Dialysis to Graham Dialysis), Project 1.D. #G-11015-15
(Add two stations for no more than 16) and Project 1.D. #G-11089-15 (Add six
dialysis stations for a total of 22).

6. Renal Treatment Centers - Mid-Atlantic, Inc. d/b/a Elon Dialysis shall
acknowledge acceptance of and agree to comply with all conditions stated herein
to the Healthcare Planning and Certificate of Need Section in writing prior to
issuance of the certificate of need.

Financial and operational projections for the project shall demonstrate the availability of
funds for capital and operating needs as well as the immediate and long-term financial



Elon Dialysis
Project ID #J-11212-16
Page 14

feasibility of the proposal, based upon reasonable projections of the costs of and charges for
providing health services by the person proposing the service.

C

The applicant proposes to develop Elon Dialysis, a new 10-station Alamance County dialysis
facility, by relocating eight certified stations from Burlington Dialysis and two certified
stations from North Burlington Dialysis.

Capital and Working Capital Costs

In Section F.1, page 29, the applicant projects $1,796,970 in capital costs to develop this
project, as itemized below.

Projected Capital Costs

Site Costs $ 48,000
Construction $1,125,000
Machines $ 152,400
RO Equipment $ 134,675
Other Equipment/Furniture $ 246,895
Architect/Engineering Fees $ 90,000
Total Capital Costs $1,796,970

In Sections F.10-F.12, pages 31-32, the applicant states that start-up expenses and initial
operating expenses incurred for this project will be $182,779 and $759,699, respectively, for
a total estimated working capital of $942,478.

Availability of Funds

In Section F.2, page 30, F.13, pages 32-33, and Exhibit F, the applicant states DaVita Inc.,
the applicant’s parent company, will finance the capital costs and working capital costs with
accumulated reserves / owner’s equity, as shown below.

DaVita Accumulated Reserves / Owner’s Equity

Total
Capital Costs $ 1,796,970
Working Capital $ 942478
Total $ 2,739,448

Exhibit F contains a letter dated July 14, 2016, from DaVita Chief Accounting Officer and
signed by William Hyland, authorizing and committing $2,739,448 in capital costs and
working capital for the project. Exhibit F also contains a letter dated July 14, 2016, from
William Hyland, stating authority to sign the above letter on behalf of DaVita’s Chief
Accounting Officer, who was made aware of the commitment but was unavailable to sign the
letter. Exhibit F-7 contains the Securities and Exchange Commission Form 10-K for DaVita
which indicates that it had $1,499,116,000 in cash and cash equivalents, $4,503,280,000 in
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total current assets, and $5,084,172,000 in net assets (total assets less total liabilities) as of
December 31, 2015.

The applicant adequately demonstrates that sufficient funds will be available for the capital
and working capital needs of the project.

Financial Feasibility

The applicant provides pro forma financial statements for the first two years of the project. In
the pro forma financial statement (Form B), the applicant projects that revenues will exceed
operating expenses in the first two operating years of the project, as shown in the table
below.

CY2018 CY2019
Total Gross Revenue $1,645,364 $1,670,333
Deductions from Gross $68.841 $69,900
Total Net Revenue $1,576,523 $1,600,433
Total Operating Expenses $1,519,398 $1,547,208
Net Income $57,126 $53,224

The applicant provides the assumptions for its projections in Section R of the application.
The assumptions used by the applicant in preparation of the pro forma financial statements
are reasonable, including projected utilization, costs and charges. See the financial section of
the application for the assumptions used regarding costs and charges. The discussion
regarding utilization projections found in Criterion (3) is incorporated herein by reference.
The applicant adequately demonstrates that the financial feasibility of the proposal is based
upon reasonable projections of costs and charges.

Conclusion

In summary, the applicant adequately demonstrates that sufficient funds will be available for
the capital and working capital needs of the project. Furthermore, the applicant adequately
demonstrates that the financial feasibility of the proposal is based upon reasonable
projections of costs and charges. Therefore, the application is conforming to this criterion.

The applicant shall demonstrate that the proposed project will not result in unnecessary
duplication of existing or approved health service capabilities or facilities.

C

The applicant proposes to develop Elon Dialysis, a new 10-station Alamance County dialysis
facility, by relocating eight stations from Burlington Dialysis and two stations from North
Burlington Dialysis.

On page 369, the 2016 SMFP defines the service area for dialysis stations as “the planning
area in which the dialysis station is located. Except for the Cherokee-Clay-Graham
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Multicounty Planning Area and the Avery-Mitchell-Yancey Multicounty Planning Area, each
of the 94 remaining counties is a separate dialysis station planning area.” Thus, the service
area is Alamance County. Facilities may serve residents of counties not included in their
service area.

As of December 31, 2015, DaVita was operating two existing dialysis centers in Alamance
County and had been approved to establish a third, Graham Dialysis [Alamance County
Dialysis], Project I.D. #G-10265-14. Bio-Medical Applications of North Carolina, Inc.
(BMA) is the only other provider of dialysis services in Alamance County, and operates two
dialysis centers, as shown in the table below.

Alamance County Dialysis Facilities
Certified Stations and Utilization as of December 31, 2015

Certified Stations | # In-center | Percent Patients/
Dialysis Facility 12/31/15 Patients | Utilization Station

BMA Burlington (BMA) 45 102 56.67% 2.27
Burlington Dialysis (DaVita) 26 101 97.12% 3.88
Carolina Dialysis — Mebane (BMA) 12 49 102.08% 4.08
Graham (Alamance County) Dialysis 0 0

(DaVita)

North Burlington Dialysis (DaVita) 16 69 107.81% 431

Source: July 2016 SDR

As shown in the table above, the DaVita Alamance County dialysis facilities are operating far
above 80% utilization (3.2 patients per station), and one of the BMA facilities is operating
above 100% utilization. Graham [Alamance County] Dialysis was approved in Project L.D.
#G-10265-14, but not certified as of December 31, 2015.

The applicant proposes to relocate eight Burlington Dialysis stations and two North
Burlington Dialysis stations to a new facility, Elon Dialysis. Burlington Dialysis was serving
101 patients on 26 stations, which is 3.88 patients per station, or 97.12% of capacity, as of
December 31, 2015. North Burlington Dialysis was serving 69 patients on 16 stations or
4.31 patients per station at 107.81% of capacity. The applicant provides reasonable
projections for the patient population it proposes to serve on pages 13-15 of the application.
The growth projections are based on a projected 3.7% average annual growth rate in the
number of Alamance County dialysis patients transferring their care to the proposed facility.
The applicant states that the methodology rounds down to the whole patient and projects to
serve 33 in-center patients or 3.3 patients per station, a utilization rate of 82.5% (33/ 10 =3.3
/4 = .825) by the end of Operating Year 1 and 34 in-center patients or 3.4 patients per station,
a utilization rate of 85.0% (34 / 10 = 3.4 / 4 = .850) by the end of Operating Year 2 for the
proposed 10-station facility. This exceeds the minimum of 3.2 patients per station per week
as of the end of the first operating year as required by 10A NCAC 14C .2203(b). The
applicant does not propose to increase the number of certified stations in the service area.
The applicant adequately demonstrates the need to develop a new 10-station dialysis center
by relocating existing Alamance County DaVita dialysis stations.



()

®)

Elon Dialysis
Project ID #J-11212-16
Page 17

The applicant adequately demonstrates that the proposal will not result in the unnecessary
duplication of existing or approved dialysis stations or facilities. Therefore, the application is
conforming to this criterion.

The applicant shall show evidence of the availability of resources, including health
manpower and management personnel, for the provision of the services proposed to be
provided.

C

In Section H.1, page 36, the applicant provides the proposed staffing for the new facility,
which includes 9.3 full-time equivalent (FTE) employee positions, as shown below.

Position Projected # of
FTE Positions

Medical Director*
RN 2.0
Technician 4.0
Administrator 1.0
Dietitian 0.5
Social Worker 0.5
Administrative Assistant 1.0
Biomed Technician 0.3
Total FTE Positions 9.3

*The Medical Director is a contract position, not an

FTE of the facility.

In Section H.3, pages 37-38, the applicant describes its experience and process for recruiting
and retaining staff. Exhibit H contains information on DaVita staffing, employee benefits
and training. Exhibit [-3 contains a copy of a letter from Munsoor Lateef, M.D., expressing
his interest in serving as the Medical Director for the facility. Exhibit I-3 also contains
support letters from other area physicians stating their intent to seek admission privileges at
the proposed facility. The applicant adequately demonstrates the availability of sufficient
health manpower and management personnel to provide the proposed services. Therefore, the
application is conforming to this criterion.

The applicant shall demonstrate that the provider of the proposed services will make
available, or otherwise make arrangements for, the provision of the necessary ancillary and
support services. The applicant shall also demonstrate that the proposed service will be
coordinated with the existing health care system.
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C

In Section 1.1, page 40, the applicant includes a list of providers of the necessary ancillary
and support services. The applicant discusses coordination with the existing health care system
on pages 41-42. Exhibit I contains documentation for home training, laboratory, vocational
rehabilitation, transportation, vascular surgery and other acute care services, respectively.
Exhibit I also contains a copy of an unsigned agreement for transplantation services by an
un-named hospital. During the public comment period, the Agency received a letter from
Wake Forest Baptist Health documenting its intention to enter into a Transplant Agreement
with Elon Dialysis. Exhibit I-3 contains a letter from the proposed medical director for the
facility expressing his support for and commitment to the proposed project. The Exhibit also
contains other physician support letters. The applicant adequately demonstrates that the
necessary ancillary and support services will be available and that the proposed services will
be coordinated with the existing health care system. Therefore, the application is conforming
to this criterion.

An applicant proposing to provide a substantial portion of the project's services to individuals
not residing in the health service area in which the project is located, or in adjacent health
service areas, shall document the special needs and circumstances that warrant service to
these individuals.

NA

When applicable, the applicant shall show that the special needs of health maintenance

organizations will be fulfilled by the project. Specifically, the applicant shall show that the

project accommodates: (a) The needs of enrolled members and reasonably anticipated new

members of the HMO for the health service to be provided by the organization; and (b) The

availability of new health services from non-HMO providers or other HMOs in a reasonable

and cost-effective manner which is consistent with the basic method of operation of the

HMO. In assessing the availability of these health services from these providers, the

applicant shall consider only whether the services from these providers:

(1) would be available under a contract of at least 5 years duration;

(1)  would be available and conveniently accessible through physicians and other health
professionals associated with the HMO;

(ii1))  would cost no more than if the services were provided by the HMO; and

(iv)  would be available in a manner which is administratively feasible to the HMO.

NA
Repealed effective July 1, 1987.

Applications involving construction shall demonstrate that the cost, design, and means of
construction proposed represent the most reasonable alternative, and that the construction
project will not unduly increase the costs of providing health services by the person
proposing the construction project or the costs and charges to the public of providing health
services by other persons, and that applicable energy saving features have been incorporated
into the construction plans.
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C

The applicant proposes to develop Elon Dialysis, a new 10-station dialysis facility, in a 7,000
square foot building, per the line drawings, as provided by the applicant in Exhibit K-1(a). In
Section K.2, page 45, the applicant states there are 3,078 square feet in treatment area in the
building. In Section F.1, page 29, the applicant lists the project costs, including $1,125,000
for construction and $623,970 in miscellaneous costs including water treatment equipment,
furniture, architect/engineering fees for a total project cost of $1,796,970. In Section K.1,
pages 44-45, the applicant describes its plans for energy-efficiency and water conservation.
Costs and charges are described by the applicant in Section R of the application. The discussion
regarding costs and charges found in Criterion (5) is incorporated herein by reference.

The applicant adequately demonstrates that the proposed cost, design and means of construction
represent the most reasonable alternative, that energy saving features have been incorporated
into the construction plans and that the construction cost will not unduly increase costs and
charges for health services. Therefore, the application is conforming to this criterion.

The applicant shall demonstrate the contribution of the proposed service in meeting the
health-related needs of the elderly and of members of medically underserved groups, such as
medically indigent or low income persons, Medicaid and Medicare recipients, racial and
ethnic minorities, women, and handicapped persons, which have traditionally experienced
difficulties in obtaining equal access to the proposed services, particularly those needs
identified in the State Health Plan as deserving of priority. For the purpose of determining
the extent to which the proposed service will be accessible, the applicant shall show:

(a) The extent to which medically underserved populations currently use the applicant's
existing services in comparison to the percentage of the population in the applicant's
service area which is medically underserved;

C
In Section L.3(c), page 51, the applicant states:

“In short, it has been DaVita’s practice in North Carolina to accept patients
in need of dialysis treatment first, and assist them with insurance and billing
issues later. Qur goal is to serve the needs of our patient population in
accordance with CMS regulations related to billing practices.”

In Section L.7, page 53, the applicant provides the historical payor mix for
Burlington Dialysis and North Burlington Dialysis patients, showing over 74%
and 86%, respectively, of the in-center patients had some or all of their services
paid for by Medicare or Medicaid, as shown below.
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In-Center Patients

Payment Source Burlington Dialysis North Burlington Dialysis
Medicare 29.5% 31.9%
Medicaid 2.1% 5.6%
Commercial Insurance 13.7% 6.9%
Medicare/Commercial 25.3% 15.3%
Medicare/Medicaid 17.9% 33.3%
VA 11.6% 6.9%
Total 100.0% 100.0%

Totals may not sum due to rounding.

The United States Census Bureau provides demographic data for North Carolina and
all counties in North Carolina. The following table contains relevant demographic
statistics for the applicant’s service area.

Percent of Population

County % 65+ % Female % Racial and % Persons in % < Age 65 % < Age 65
Ethnic Poverty** with a without Health

Minority* Disability Insurance**
2014 Estimate | 2014 Estimate 2014 Estimate | 2014 Estimate 2010-2014 2010-2014 2014 Estimate
Alamance 16% 52% 34% 18% 10% 20%
Statewide 15% 51% 36% 17% 10% 15%

http://www.census.gov/quickfacts/table Latest Data as of 12/22/15

*Excludes "White alone” who are “not Hispanic or Latino"

**"This geographic level of poverty and health estimates are not comparable to other geographic levels of these estimates

Some estimates presented here come from sample data, and thus have sampling errors that may render some apparent differences
between geographies statistically indistinguishable... The vintage year (e.g., V2015) refers to the final year of the series (2010 thru
2015). Different vintage years of estimates are not comparable.”

However, a direct comparison to the applicant’s current payor mix would be of little
value. The population data by age, race or gender does not include information on the
number of elderly, minorities, women or handicapped persons utilizing health
services.

The Southeastern Kidney Council Network 6 Inc. 2014 Annual Report' provides
prevalence data on North Carolina dialysis patients by age, race, and gender on page
59, summarized as follows:

"http://esrd.ipro.org/wp-content/uploads/2016/06/2014-Network-6-Annual-Report-web.pdf
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Number and Percent of Dialysis Patients by
Age, Race, and Gender
2014
# of ESRD % of Dialysis
Patients Population
Age
0-19 52 0.3%
20-34 770 4.8%
35-44 1,547 9.7%
45-54 2,853 17.8%
55-64 4,175 26.1%
65+ 6,601 41.3%
Gender
Female 7,064 44.2%
Male 8,934 55.8%
Race
African-American 9,855 61.6%
White 5,778 36.1%
Other, inc. not specified 365 2.3%

The applicant demonstrates that it currently provides adequate access to medically
underserved populations. Therefore, the application is conforming to this criterion.

Its past performance in meeting its obligation, if any, under any applicable regulations
requiring provision of uncompensated care, community service, or access by
minorities and handicapped persons to programs receiving federal assistance,
including the existence of any civil rights access complaints against the applicant;

C

In Section L.3, page 52, the applicant states that it has no obligation under any
applicable federal regulation to provide uncompensated care, community service or
access by minorities and handicapped persons except those obligations which are
placed upon all medical facilities under Section 504 of the Rehabilitation Act of 1973
and its subsequent amendment in 1993.

In Section L.6, page 52, the applicant states that there have been no civil rights access
complaints filed within the past five years. Therefore, the application is conforming to
this criterion.

That the elderly and the medically underserved groups identified in this subdivision
will be served by the applicant's proposed services and the extent to which each of
these groups is expected to utilize the proposed services; and
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C

In Section R, the applicant projects that over 79% of the in-center patients who will
receive treatments at Elon Dialysis will have some or all of their services paid for by
Medicare or Medicaid. The table below shows the projected payment source for Elon
Dialysis in-center patients for operating years one and two:

Payment Source In-Center Patients
Medicare 30.5%
Medicaid 3.5%
Commercial Insurance 10.8%
Medicare/Commercial 21.0%
Medicare/Medicaid 24.6%
VA 9.6%
Total 100.00%

In Section L.1(b), page 50, the applicant provides the assumptions used to project
payor mix, stating that the payor mix is based on the sources of patient payment that
have been received by DaVita operated facilities in Alamance County during the last
full operating year. The applicant’s projected payment sources in Section L are
consistent with the facility’s projected (CY2019) payment sources as reported by the
applicant in Section R. The applicant demonstrates that medically underserved groups
will have adequate access to the services offered at Elon Dialysis. Therefore, the
application is conforming to this criterion.

That the applicant offers a range of means by which a person will have access to its
services. Examples of a range of means are outpatient services, admission by house
staff, and admission by personal physicians.

C

In Section L.4, page 52, the applicant describes the range of means by which a person
will have access to the dialysis services at Elon Dialysis, stating that a patient must
have a referral from a nephrologist with privileges at the facility. Exhibit [-3 contains
support letters from area physicians stating their intent to refer patients to the
proposed facility. The applicant adequately demonstrates that the facility will offer a
range of means by which patients will have access to dialysis services. Therefore, the
application is conforming to this criterion.

The applicant shall demonstrate that the proposed health services accommodate the clinical
needs of health professional training programs in the area, as applicable.

C

In Section M.1, page 54, the applicant states that it has offered the proposed facility as a
clinical learning site for nursing students from Alamance Community College. Exhibit M-1
contains a copy of correspondence from DaVita to Alamance Community College offering
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the proposed facility as a clinical training site. The information provided is reasonable and
adequately supports a determination that the application is conforming to this criterion.

Repealed effective July 1, 1987.
Repealed effective July 1, 1987.
Repealed effective July 1, 1987.
Repealed effective July 1, 1987.

The applicant shall demonstrate the expected effects of the proposed services on competition
in the proposed service area, including how any enhanced competition will have a positive
impact upon the cost effectiveness, quality, and access to the services proposed; and in the
case of applications for services where competition between providers will not have a
favorable impact on cost-effectiveness, quality, and access to the services proposed, the
applicant shall demonstrate that its application is for a service on which competition will not
have a favorable impact.

C

The applicant proposes to develop Elon Dialysis, a new 10-station Alamance County dialysis
facility, by relocating eight certified dialysis stations from Burlington Dialysis and two
certified dialysis stations from North Burlington Dialysis.

On page 369, the 2016 SMFP defines the service area for dialysis stations as “the planning
area in which the dialysis station is located. Except for the Cherokee-Clay-Graham
Multicounty Planning Area and the Avery-Mitchell-Yancey Multicounty Planning Area, each
of the 94 remaining counties is a separate dialysis station planning area.” Thus, the service
area is Alamance County. Facilities may serve residents of counties not included in their
service area.

The applicant operates two existing dialysis centers in Alamance County and, as of
December 31, 2015, has been approved to establish a third, Graham Dialysis [Alamance
County Dialysis], Project I.D. #G-10265-14. Bio-Medical Applications of North Carolina,
Inc. (BMA) is the only other provider of dialysis services in Alamance County, and operates
two dialysis centers, as shown in the table below.
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Alamance County Dialysis Facilities
Certified Stations and Utilization as of December 31, 2015

Certified Stations | # In-center | Percent Patients/
Dialysis Facility 12/31/15 Patients Utilization | Station

BMA Burlington (BMA) 45 102 56.67% 2.27
Burlington Dialysis (DaVita) 26 101 97.12% 3.88
Carolina Dialysis — Mebane (BMA) 12 49 102.08% 4.08
Graham [Alamance County] Dialysis 0 0
(DaVita)
North Burlington Dialysis (DaVita) 16 69 107.81% 4.31

Source: July 2016 SDR

As shown in the table above, the DaVita Alamance County dialysis facilities are operating far
above 80% utilization (3.2 patients per station), and one of the BMA facilities is operating
above 100% utilization. Graham [Alamance County] Dialysis was approved in Project L.D.
#G-10265-14, but not certified as of December 31, 2015.

In Section N.1, page 55, the applicant discusses how any enhanced competition will have a
positive impact on the cost-effectiveness, quality and access to the proposed services. The
applicant states:

“The proposed facility will not have an adverse effect on competition with any dialysis
facilities located in Alamance County or in counties contiguous to it since the patients
already being served by DaVita will be transferring their care from one DaVita facility
to another DaVita facility, which will be more convenient for the patients who have
indicated this in the letters they signed.

The bottom line is Elon Dialysis will enhance accessibility to dialysis for our patients,
and by reducing the economic and physical burdens on our patients, this project will
enhance the quality and cost effectiveness of our services because it will make it easier
for patients, family members and other involved in the dialysis process to receive
services. Patient selection is the determining factor, as the patient will select the
provider that gives them the highest quality service and best meets their needs.”

See also Sections B, C, E, F, H, I, L, and N in the application, where the applicant discusses the
impact of the project on cost-effectiveness, quality and access.

The information in the application is reasonable and adequately demonstrates that any enhanced
competition in the service area includes a positive impact on the cost-effectiveness, quality and
access to the proposed services. This determination is based on the information in the
application and the following analysis:

e The applicant adequately demonstrates the need for the project and that it is a cost-
effective alternative. The discussions regarding the analysis of need, including
projected utilization, and alternatives found in Criteria (3) and (4), respectively, are
incorporated herein by reference.
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e The applicant adequately demonstrates it will provide quality services. The discussion
regarding quality found in Criterion (20) is incorporated herein by reference.

e The applicant demonstrates that it will provide adequate access to medically
underserved populations. The discussions regarding access found in Criteria (3) and
(13) are incorporated herein by reference.

Therefore, the application is conforming to this criterion.
Repealed effective July 1, 1987.

An applicant already involved in the provision of health services shall provide evidence that
quality care has been provided in the past.

C

In Exhibit O-3, the applicant identifies four kidney disease treatment centers (out of a total of
67) located in North Carolina, owned and operated by the applicant, that were cited in the
past 18 months for deficiencies in compliance with 42 CFR Part 494, the Centers for
Medicare and Medicaid (CMS) Conditions for Coverage of ESRD Facilities. In Section
0.3(c), page 56, the applicant states, “Each facility is currently in compliance.” Exhibit O-3
contains copies of letters documenting that the facilities were determined to be back in
compliance by the Centers for Medicare and Medicaid Services and the Division of Health
Service Regulation. Based on a review of the certificate of need application and publicly
available data, the applicant adequately demonstrates that it has provided quality care during
the 18 months immediately preceding the submittal of the application through the date of the
decision. The application is conforming to this criterion.

Repealed effective July 1, 1987.

The Department is authorized to adopt rules for the review of particular types of applications
that will be used in addition to those criteria outlined in subsection (a) of this section and
may vary according to the purpose for which a particular review is being conducted or the
type of health service reviewed. No such rule adopted by the Department shall require an
academic medical center teaching hospital, as defined by the State Medical Facilities Plan, to
demonstrate that any facility or service at another hospital is being appropriately utilized in
order for that academic medical center teaching hospital to be approved for the issuance of a
certificate of need to develop any similar facility or service.

C

The application is conforming with all applicable Criteria and Standards for End Stage Renal
Disease Services promulgated in 10A NCAC 14C .2200. The specific criteria are discussed
below:
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10 NCAC 14C .2203 PERFORMANCE STANDARDS

.2203(a)

.2203(b)

-NA-

.2203(c)

C-

An applicant proposing to establish a new End Stage Renal Disease facility shall
document the need for at least 10 stations based on utilization of 3.2 patients per
station per week as of the end of the first operating year of the facility, with the
exception that the performance standard shall be waived for a need in the State
Medical Facilities Plan that is based on an adjusted need determination.

In Section C, the applicant adequately demonstrates the need to establish the
proposed 10-station Elon Dialysis facility by relocating 10 existing Alamance
County dialysis stations to the proposed facility. At the end of the first operating
year, CY2018, the applicant projects Elon Dialysis will serve 33 patients for a
utilization of 3.3 patients per station per week. The discussion regarding analysis
of need, including projected utilization, found in Criterion (3) is incorporated
herein by reference.

An applicant proposing to increase the number of dialysis stations in an existing
End Stage Renal Disease facility or one that was not operational prior to the
beginning of the review period but which had been issued a certificate of need
shall document the need for the additional stations based on utilization of 3.2
patients per station per week as of the end of the first operating year of the
additional stations.

The applicant is not proposing to increase the number of dialysis stations in an
existing End Stage Renal Disease facility or one that was not operational prior to
the beginning of the review period but which had been issued a certificate of
need. The applicant is seeking to develop a new 10-station dialysis facility in
Alamance County by relocating existing Alamance county dialysis stations.

An applicant shall provide all assumptions, including the methodology by which
patient utilization is projected.

In Section C.1, pages 13-15, the applicant provides the assumptions and
methodology used to project utilization for the proposed facility. The discussion
regarding analysis of need, including projected utilization, found in Criterion (3) is
incorporated herein by reference.
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Opinion
STROUD, Judge.

Total Renal Care of North Carolina, LLC d/b/a TRC-Leland
appealed the final agency decision affirming the decision
of the North Carolina Department of Health and Human
Services, Division of Health Service Regulation, Certificate
of Need Section to approve the application of Bio-Medical
Applications of North Caroling, Inc. d/b/a Fresenius Medical
Care of Brunswick County for anew dialysisfacility. For the
following reasons, we affirm.

|. Background

On 28 March 2008, Total Renal Care of North Carolina,
LLC d/b/a TRC-Leland (“TRC”) filed a petition for
a contested case hearing regarding the North Carolina
Department of Health and Human Services, Division of
Health Service Regulation, Certificate of Need Section's (“the
CON Section”) *449 decisions denying “TRC's application
to develop and operate a new ten-station dialysis facility in
thetown of Leland in Brunswick County” and approving Bio-
Medical Applications of North Carolina, Inc. d/b/a Fresenius
Medical Care of Brunswick County's (“BMA”") application
“to develop and operate a new dialysis facility in the town
of Supply, also in Brunswick County[.]” Both applications
were submitted after aneed was recognized “for 13 additional
dialysisstationsin Brunswick County, North Carolina.” TRC
requested that both decisions be reversed and that it be
awarded a certificate of need (“CON”") for a new dialysis
facility in Leland. On or about 17 April 2008, BMA filed
a motion to intervene in the case. On 1 May 2008, BMA's
motion was granted.

On or about 23 December 2008, Joe L. Webster,
administrative law judge, recommended that BMA and TRC
be granted “a new review of the applications utilizing
reviewers not involved in the initial review, and in the
aternative, reverse the CON Section's decision to grant
BMA's application for a certificate of need and to affirm
the CON Section's decision to deny TRC's applications for
a certificate of need.” On or about 5 March 2009, TRC
submitted its exceptions to the recommended decision and a
proposed final agency decision. Also on or about 5 March
2009, the CON Section and BMA submitted their exceptions
to the recommended decision and their proposed final agency
decision. On or about 19 March 2009, the North Carolina
Department of Health and Human ServicesDivision of Health
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Service Regulation (“DHHS") affirmed the CON Section's
decision to award BMA a CON. TRC appealed.

Il. Standard of Review

1 The standard of review of an administrative agency's
final decision is dictated by the substantive nature of each
assignment of error.

2 3 Where the appellant asserts an error of law in the

final agency decision, this Court conducts de novo review.
When the issue on appeal is whether a state agency erred in
interpreting a statutory term, an appellate court may freely
substitute its judgment for that of the agency.

4 Fact-intensive issues, such as sufficiency of the evidence
or allegations that a decision is arbitrary or capricious, are
reviewed under the whole record test.

5 A court applying the whole record test may not substitute
its judgment for the agency's as between two conflicting
views, even though it could reasonably have reached a
different result had it reviewed the matter de novo. Rather,
a court must examine al the record evidence-that which
detractsfrom the agency's findings and conclusions aswell as
that which tends to support them-to determine whether there
is substantial evidence to justify the agency's decision.

Substantial evidence means relevant evidence a reasonable
mind might accept as adequate to support a conclusion.
However, the whole record test is not a tool of judicia
intrusion; instead, it merely gives a reviewing court the
capability to determine whether an administrative decision
has arational basisin the evidence.

In Britthaven and Total Renal Care, this Court applied a
standard of deference first described by the United States
Supreme Court in Skidmore v. Swift & Company, 323 U.S.
134, 65 S.Ct. 161, 89 L.Ed. 124 (1944), regarding agency
interpretations of enabling statutes.

6 Although the interpretation of a statute by an agency
created to administer that statute is traditionally accorded
some deference by appellate courts, those interpretations
are not binding. The weight of such an interpretation in a
particular case will depend upon the thoroughness evident in
its consideration, the validity of its reasoning, its consistency
with earlier and later pronouncements, and all those factors
which give it power to persuade, if lacking power to control.
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In Total Renal Care, this Court added: If appropriate, some
deference to the Agency's interpretation is warranted when
we are operating under the traditional standards of review.

Good Hope Health Sys., L.L.C. v. N.C. Dep't of Health and
Human Servs., 189 N.C.App. 534, 543-44, 659 S.E.2d 456,
462-63 (citations, *450 quotation marks, ellipses, brackets,
and headings omitted), aff'd per curium, 362 N.C. 504, 666
S.E.2d 749 (2008).

I11. Legal Standards

7 TRC first contends that “the final agency decision failed
to apply the correct legal standards.” (Original in al caps).
TRC argues DHHS cited the wrong standard for reviewing
a recommended decision, “mischaracterized the standard
for finding harmless error[,]” and misstated “principles
applicableto reviewing applicantsfor conformity with review
criteria and determining whether an applicant may receive
a certificate of need.” In its first argument, TRC does not
specify how any of the alleged general failures “to apply the
correct legal standards’ changed the outcome of the case in
any way, and therefore we will not address this argument
further. See Responsible Citizens v. City of Asheville, 308
N.C. 255,271, 302 S.E.2d 204, 214 (1983) (“Theburdenison
the appellant not only to show error, but to show prejudicial
error, i.e., that a different result would have likely ensued
had the error not occurred.” (emphasisin original) (citations
omitted)). However, we will address DHHS's application of
standards of review in regard to each substantiveissue argued
by TRC.

IV.BMA Application

8 N.C. Gen.Stat. § 131E-183 sets forth the criteria for
issuing a CON. See N.C. Gen.Stat. § 131E-183 (2007). N.C.

Gen.Stat. § 131E-183(a) provides that “[tlhe Department

shall review all applications utilizing the criteria outlined

in this subsection and shall determine that an application is

either consistent with or not in conflict with these criteria
before a certificate of need for the proposed project shall

be issued.” N.C. Gen.Stat. § 131E-183(a). N.C. Gen.Stat. §

131E-183(a)(3) ( “Criterion 3") provides that

[t]he applicant shall identify the population
to be served by the proposed project, and
shall demonstrate the need that this population
has for the services proposed, and the extent
to which al residents of the area, and,
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in particular, low income persons, racial
and ethnic minorities, women, handicapped
persons, the elderly, and other underserved
groups arelikely to have accessto the services
proposed.

N.C. Gen.Stat. § 131E-183(a)(3). Furthermore, “[a]n
applicant proposing to establish a new End Stage Renal
Disease facility shall document the need for at least 10
stations based on utilization of 3.2 patients per station per
week as of the end of thefirst operating year of thefacility[,]”
10A N.C. Admin. Code 14C.2203(a) (2008); this rule is
under the “ Performance Standards[.]” “[T]hereis no specific
methodol ogy that must be used in determining patient origin,
under CON regulations, patient origin must be projected and
all assumptions, including the specific methodol ogy by which
patient originisprojected, must be clearly stated.” Retirement
Villages, Inc. v. N.C. Dept. of Human Res., 124 N.C.App. 495,
500, 477 S.E.2d 697, 700 (1996) (citation, quotation marks,
and brackets omitted).

TRC argues that DHHS erroneously determined that BMA
complied with Criterion 3 and the Performance Standards
Rule because “[t]he record shows that the CON Section
simply did not consider whether BMA's fundamental
assumption-that all Brunswick County patients who had been
going to afacility outside the county would chooseto dialyze
at its Supply facility-was reasonable.” (Emphasis added.)
TRC contends that

[t]he crux of this appea involves the
CON Section's failure to consider pertinent
information contained in the BMA and TRC
Applications, presented in written comments
and at the public hearing, and gathered by
the CON Section Project Anayst herself.
That information was directly pertinent
to the fundamental assumption in BMA's
Application. The Final Agency Decision
upholds the CON Section's erroneous
determinations.

Thus, TRC asserts that letters in support of its application,
information presented at the public hearing, and information
regarding travel distances reveal the flaw in “BMA's
fundamental assumption-that all Brunswick County patients
who had been going to a facility outside the county would
choose to *451 diadyze at its Supply facility[.]” TRC
further contends that the CON Section departed from its
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normal standards in reviewing TRC and BMA's competing
applications, thus leading to DHHS's erroneous conclusion.

A. Letters

9 TRC claims that “there were 35 letters of support in the
TRC Application but only six letters of support in the BMA
Application.” In the final agency decision DHHS found as
fact that

TRC's application was accompanied by a
significant number of letters of support.
Patient letters of support are not as relevant
in a county need review because the patients
typically know only one of the providers....
It would thus not be appropriate for the
CON Section to have given great weight
to these letters in determining whether
BMA's need methodology was reasonable....
If patient support wasthe only deciding factor,
there would be no need for publication of
county need in an SDR or review of CON
applications.

TRC fails to cite any law suggesting that patient letters
should be “given great weight” during the CON process.
Furthermore, TRC concedes that there were also letters in
support of BMA's application.

10 As long as both applications are reasonable and
supported by substantial evidence, this Court will not
overturn the decision of DHHS through the use of contrary
evidence. See Craven Reg'l Med. Auth. v. N.C. Dep't of Health
and Human Servs., 176 N.C.App. 46, 59, 625 S.E.2d 837,
845 (2006) ( “ There were reasonsto support both applications
and deference must be given to the agency's decision where
it chooses between two reasonable aternatives. It would be
improper for this Court to substitute its judgment for the
Agency's decision where there is substantial evidence in
the record to support its findings. This argument is without
merit.” (citation omitted)); see also Good Hope Health Sys.,
L.L.C., 189 N.C.App. at 544, 659 S.E.2d at 462 (“ Substantial
evidence means relevant evidence a reasonable mind might
accept as adequate to support a conclusion.” (citations and
quotation marks omitted)). Thus, we cannot substitute our
judgment for that of DHHS in its consideration of the letters
submitted on behalf of TRC or BMA.

B. Public Hearing

TRC also argues that
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[w]hilethe CON Section held apublic hearing
asrequired, neither the Project Analyst nor the
supervisor assigned to thisreview attended the
hearing, listened to, or reviewed a transcript
of, the oral comments presented at the hearing
by patients and family members before the
decision on the applications.

However, Ms. Tanya Rupp, the project analyst who reviewed
the TRC and BMA applications, testified that after she
reviewed the applications she “read through the public
hearing materials.” These materials included a sign-in sheet
which indicated in whose favor each individual spoke and
“written summaries of the comments made at the public
hearing[.]” Thus, there was substantial evidence that Ms.
Rupp was aware of the comments at the public hearing and
that she considered the public hearing in her decision. See
Good Hope Health Sys., L.L.C. at 544, 659 S.E.2d at 462. As
long asthe public hearing isin compliance with the applicable
statutes and regul ations, we cannot impose a requirement that
the project analyst be personally present for the entire public
hearing.

11 Furthermore, though the CON Section was required to
conduct a public hearing, see N.C. Gen.Stat. § 131E-185(al)
(2) (2007), TRC has failed to direct our attention to any law
regarding what specifically must be donewith theinformation
gathered at the public hearing. While a failure to consider
information from the public hearing at all would render
N.C. Gen.Stat. § 131E-185(al)(2) meaningless, we aso do
not read the statute to require the stringent application that
TRC advocates. The CON Section conducted the hearing
in accordance with N.C. Gen.Stat. § 131E-185(al)(2); the
CON Section employeeswho attended noted individualswho
attended the meeting and their comments; and the public
comments were summarized and reviewed by the project
analyst. We conclude the CON Section did *452 enough to
comply with N.C. Gen.Stat. § 131E-185(al)(2).

C. Travel Distances and Dialysis Patient Population
Growth

12 TRCasoarguesthat Ms. Rupp “ gathered information on
travel distances between the available and proposed diaysis
facilitieq[,]” but failed to use thisinformation properly, along
with other information that “demonstrated an increase in
the Leland dialysis patient population and a decrease in the
Supply dialysis patient population.” TRC contends that Ms.
Rupp knew that
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[t]he distance between the proposed site of the TRC-Leland
Facility and the TRC-Wilmington Facility was 8.81 miles or
14 minutes of travel time....

The distance between Supply, where BMA proposed its
facility and the Leland areawas 23.65 miles or 33 minutes of
travel time....

The distance between the existing TRC-Shall otte Facility and
Supply was 7.86 miles or 11 minutes of travel time....

Defendant contends “[t]his data established that the TRC-
Wilmington facility was much closer to northern Brunswick
County than the site of the BMA Supply facility[,]” thus “for
patients leaving northern Brunswick County to get treatment
at TRC's Wilmington facility, that facility still would be
closer[.]”

However, TRC itself is making a fundamental assumption,
which is that patients will automatically choose the closest
facility, no matter the county. TRC ignores other relevant
information presented before the CON Section and DHHS
regarding the heavy traffic in Wilmington, the lack of public
transportation options across county lines, and the Wave
county van system that provides transportation for qualified
dialysis patients within Brunswick County. As DHHS had
substantial evidence beforeit asto why apatient might choose
dialysis in his or her own county rather than to travel to
Wilmington in New Hanover County, we again will not find
error based upon conflicting evidence. See Good Hope Health
Sys., L.L.C. at 544, 659 S.E.2d at 462.

13 TRCalsocontendsthat “[t]he datashowed that BMA had
proposed a facility in a zip code with a shrinking population
of dialysis patients who would need hemodialysis treatments,
and that the Leland zip code, where TRC had proposed
to locate its facility, was experiencing significant patient
growth.” However, TRC failed to challenge the findings
of fact which state that BMA based its projected patient
population on “the Five Y ear Annual Change Rate published
within the July 2007” Semiannual Dialysis Report by DHHS.
“The Five Year Annual Change Rate represents the average
annual growth rate over afive (5) year period so asto capture
the dynamics of the population and account for all upswings
and downturns in the population.” TRC, on the other hand,
based its projected patient population “on the Brunswick
County growth rate over asix (6) month period, the Shallotte
facility growth rate over an eight (8) month period and over
a five (5) year period, and the North Carolina growth rate
for al patients in the state over a five (5) year period.”
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Based on this information, we conclude DHHS did not err
in determining that it was reasonable for BMA to base its
projected population growth on five years worth of data,
rather than relying upon six month's worth of data which
allegedly indicated a decrease. Seeid.

D. Prior Practice
TRC aso argues that

[t]he CON Section's approach in this review
directly conflicts with its analysis of asimilar
situation [regarding Anson County. In the
Anson County application,] the ... Project
Anayst concluded that one applicant had
overstated the number of patients who would
transfer to its Anson County facility by relying
on the unreasonabl e assumption that a number
of patients who lived in Anson County but
were choosing to dialyze at a facility in
Union County would transfer to the proposed
Anson County facility. On that basis, the
Project Analyst concluded that the applicant
failed to conform to Review Criterion 3 or
to meet the Performance Standard Rule.... In
the instant case, BMA likewise overstated its
projected patient population, but *453 the
Project Analyst failed to analyze and reject
this overstatement, and this oversight was not
addressed in the Final Agency Decision.

DHHS found that the Anson County case was “ substantively
and materially different” from this case. DHHS ultimately
concluded that the Anson County casewas* hot determinative
of the ultimate decision reached in this case.” We agree
from our review that the facts of the Anson County case are
markedly different from the present one.

With regard to Anson County, BMA included in its patient
population 14 patients who lived in Anson County but stated
“they wanted to go to the [proposed] Marshville facility
[in Union County].” The Marshville facility was eventually
approved and BMA's Anson County facility was not, in
part because BMA's patient origin methodology did not take
into account the 14 patients who wanted to dialyze in the
Marshville facility. The Anson County situation is entirely
different from the situation here; TRC has not identified
specific patients who want to use its facility which were
also included in BMA's calculation of its projected patient
population. DHHS's finding of fact that the two cases are
distinguishable on this point is supported by the record.

Mext

E. Criterion 3 and Performance Standards Rule

As to Criterion 3 and the Performance Standards Rule, TRC
only contests BMA's assumption that Brunswick County
patients would want to receive dialysisin Brunswick County.
TRC does not challenge any other portion of compliance with
Criterion 3 or the Performance Standard Rule. Therefore,
as we have concluded that DHHS could properly decide,
based upon the substantial evidence before it, that it was
reasonable for BMA to assume that Brunswick County
patients would want to receive dialysisin Brunswick County,
we also conclude that DHHS properly concluded that
BMA's application was in compliance with Criterion 3
and the Performance Standards Rule, as the “fundamental
assumption” was the only challenge TRC brought as to these
two requirements. These arguments are overruled.

V. TRC Application

TRC argues that DHHS ered in finding its application
nonconforming to Criterion 3, N.C. Gen.Stat. § 131E-183(a)
(14), in findings of fact 116 and 141, and 10A N.C. Admin.
Code 14C.2202(b)(2). We disagree.

A. Criterion 3

14 TRC directs our attention to DHHS's determination that
TRC did not did not comply with Criterion 3.

Again, Criterion 3 provides,

[t]he applicant shall identify the population
to be served by the proposed project, and
shall demonstrate the need that this population
has for the services proposed, and the extent
to which al residents of the area, and,
in particular, low income persons, racia
and ethnic minorities, women, handicapped
persons, the elderly, and other underserved
groups are likely to have accessto the services
proposed.

N.C. Gen.Stat. § 131E-183(a)(3).

As to Criterion 3, DHHS concluded that TRC's application
did not conform due to TRC's methodology in projecting
patient population. In its application, TRC projected that 29
of its existing patients would transfer to the new facility due
to proximity to their homes and because they could continue
seeing their current doctors. However, TRC projected it
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would open its facility with 31 patients. TRC did not explain
where the two other patients came from, asit had specifically
identified only 29. Furthermore, in predicting its annual
growth rate, TRC beganitscalculationsfrom January 1, 2007.
However, TRC did not submit its application until September
of 2007 and did not project opening the facility until 2009.
Therefore, we agree with DHHS's determination that TRC's
methodology did not conform with Criterion 3 as TRC's
population projections were “unreasonable and unsupported
by the evidence.”

B. Criterion 14

15 TRC next contends that DHHS erred in determining
it did not comply with N.C. Gen.Stat. § 131E-183(a)
(14) (“Criterion *454 14") which provides that “[t]he
applicant shall demonstrate that the proposed health services
accommodate the clinical needs of health professional
training programs in the area, as applicable.” N.C. Gen.Stat.
§ 131E-183(a)(14). TRC argues that the CON Section and
DHHS should have taken note of a letter it submitted
regarding “the President of Brunswick Community College
indicating the College's appreciation of its long-standing
relationship with TRC and the use of the Shallotte facility as
training site for its nursing students.” Assuming arguendo,
as TRC argues, that the CON Section should have even
considered this letter which was part of an entirely separate
application not at issue, the letter still in no way establishes
TRC conformed with Criterion 14. While TRC may have
allowed Brunswick Community College use of its Shallotte
facility, it cites to no evidence which showed it would
allow the Brunswick Community College to use its Leland
facility. Asthisisthe only evidence TRC directs usto that it
conformed with Criterion 14, DHHS properly concluded that
TRC did not conform.

C. Findings of Fact 116 and 141

TRC next directs our attention to findings of fact 116 and 141
which provide:

116. The TRC application was nonconforming to Criterion 3.

141. ... If TRC's application had been found comparatively
superior to BMA's application, the CON Section would have
conditionally approved TRC's application and disapproved
BMA's application.

TRC argues that these two findings are inconsistent.
However, we find this argument meritless as finding of fact
141 is clearly conditioned by the word “[i]f.” Certainly, if

Mext

TRC's application were found to be comparatively superior
to BMA's application, it would have been appropriate for
it to have been conditionally approved. However, TRC's
application was not found to be comparatively superior;
BMA'swas. This argument is meritless.

D. Transplantation Standard Rule

16 TRC aso argues that the CON Section erred in
determining TRC had not complied with 10A N.C. Admin.
Code 14C.2202(b)(2) (“Transplantation Standard Rul€e”),
while concluding BMA had conformed. The Transplantation
Standard Rule requires that

a letter of intent to sign a written agreement
or a written agreement with a transplantation
center describing the relationship with the
dialysis facility and the specific services that
the transplantation center will provide to
patients of the dialysis facility.

10A N.C. Admin. Code 14C.2202(b)(2) (2008). While TRC
allegesDHHS erred in concluding BMA had conformed with
the Transplantation Standard Rule, the final agency decision
provides a list of TRC's issues, which does not include this
contention. Furthermore, TRC did not challenge this list by
claiming it had further issues. Therefore, we will not review
thisissue regarding BMA. However, TRC has assigned error
to the finding that it did not comply with the Transplantation
Standard Rule, and we will review this contention.

17 TRC directs our attention to “a letter from Duke
University Medical Center and an unsigned agreement
between TRC-Leland and Carolinas Medical Center
pertaining to provisions of transplant services.” The letter
from Duke University Medical Center was from Stephen
R. Smith, M.D., an Associate Professor of Medicine in the
Division of Nephrology at Duke University Medical Center.
The letter stated that “Dr. McCabe and [sic] will continue to
provide transplant services to the new unit DaVita Leland.”
Furthermore, although the record contains a document noted
as a “Transplant Agreement[,]” the only signature on this
agreement is on behalf of Davita Dialysis of Leland and the
signature space on behaf of Carolinas Medical Center is
blank. These two documents are neither “a letter of intent
to sign a written agreement or a written agreement with a
transplantation center[.]” While Dr. Smith indicated he and
a colleague will provide services at TRC's new facility, he
in no way indicated that Duke University's transplantation
center will be doing the same. Furthermore, while TRC does
have a written document purporting to be an agreement with
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Carolinas Medical Center, thisdocument is not an agreement
until actually signed by an authorized representative of *455
Carolinas Medical Center. Wetherefore conclude that DHHS
did not err in concluding TRC did not conform with the
Transplantation Standard Rule.

V1. Compar ative Review

Lastly, TRC contends DHHS should not have engaged
in a comparative review of the applications, and even if
it did, it should have found TRC's to be the superior
application. TRC's contention that there should not have
been a comparative review is based upon the argument that
BMA did not conform to Criterion 3. However, we have
already concluded that DHHS did not err in concluding
BMA conformed to Criterion 3, and therefore this argument
is meritless. TRC also points to various other errors in

End of Document

DHHS's consideration, but we have aready concluded
that DHHS did not err as to its determinations regarding
TRC's previous contentions of BMA's application and that
TRC failed to comply with Criterion 3 and 14 and the
Transplantation Standard Rul; these findings alone establish
that TRC'sapplication could not have been superior toBMA's
application. Thisargument is also meritless.

VII. Conclusion

We concludethat DHHS properly allowed BMA's application
and disapproved TRC's application. We affirm.

AFFIRMED.

Judges BRYANT and ELMORE concur.
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