
Comments on Novant Health Clemmons Outpatient Surgery, LLC’s CON Application 
 

submitted by 
 

Surgical Center of Greensboro, LLC 
 
In accordance with N.C. GEN. STAT. § 131E-185(a1)(1), Surgical Center of Greensboro, LLC (“SCG”) 
submits the following comments related to an application to develop an ambulatory surgical facility with 
two operating rooms and one procedure room in Forsyth County by Novant Health Clemmons 
Outpatient Surgery, LLC (“NHCOS”). Surgical Center of Greensboro’s comments include “discussion and 
argument regarding whether, in light of the material contained in the application and other relevant 
factual material, the application complies with the relevant review criteria, plans and standards.” See 
N.C. GEN. STAT. § 131E-185(a1)(1)(c). In order to facilitate the Agency’s review of these comments, SCG 
has organized its discussion by issue, noting some of the general CON statutory review criteria and 
specific regulatory criteria and standards creating the non-conformity relative to each issue, as they 
relate to the following application:  
 

• Novant Health Clemmons Outpatient Surgery, LLC, Project ID # G-11300-17 
 
 

1. The required written statement of the project’s plan to assure improved energy efficiency and 
water conservation does not meet the requirements of Policy GEN-4. 
 
Section III.4 asks the applicant to demonstrate conformity with the applicable plans in the State 
Medical Facilities Plan.  On pages 47 and 48, NHCOS confirms that all portions of Policy GEN-4 
apply to its proposed project.  The first portion of Policy GEN-4, for project’s like NHCOS’s that 
exceed $2 million, requires applicants to include a written statement with the CON application 
that describes “the project’s plan to assure improved energy efficiency and water conservation.”  
Since the proposed capital cost exceeds $5 million, the applicant is also required by the policy to 
provide a written plan in the application, and then, if approved, to submit a plan conforming to 
the Construction Section’s rules.  According to the Policy, the plan submitted to the Construction 
Section must be “consistent with the applicant’s representation in the written statement” in the 
CON application.  Thus, the plan in the CON application creates the foundation and boundaries 
for the plan submitted to the Construction Section.  In addition, the plan in the CON application 
is the representation with which the application must remain in material compliance for as long 
as the facility holds the CON, including under such a condition that the facility were transferred 
or sold to another owner.  Given these factors, the requirement for sufficient documentation in 
the CON application is warranted. 
 
The NHCOS application provides no plan for the proposed project related to energy efficiency 
and water conservation, as required.  The application narrative refers to Exhibit 15, which 
contains the Sustainable Energy Management Plan for Novant Health, which provides 
information about Novant’s goals for energy consumption across the enterprise, but nothing 
which relates to an actual plan for energy efficiency and water conservation for the proposed 
project.  In fact, based on the data in Exhibit 15, it is clear that Novant’s goals are still a work-in-
progress.  Page 641 of the application shows that despite this plan, not a single one of Novant’s 
13 hospital facilities met its goal of Energy Star Certification.  Notably, none of Novant’s 
ambulatory surgical facilities are listed in the plan, nor is there any evidence that they are 



included in the plan, despite the application’s statements that this plan will “cover” NHCOS. 
Finally, page 656 of the application demonstrates that Novant has marked several areas of 
planning, relating to Policy GEN-4, which need improvement, including some with critical and 
foundational issues.   
 
Based on the lack of any information in the application regarding the energy efficiency and 
water conservation plan for this project, as well as the need to ensure ongoing material 
compliance, the application has not demonstrated its compliance with Policy GEN-4, and 
should be found non-conforming with Criteria 1 and 12. 
 

2. The application’s capital costs are not based on reasonable assumptions of costs. 
 

The capital cost worksheet on page 89 of the application includes several line items that are not 
part of the architect’s certified cost estimate, including $308,235 on line 18.  The footnote to 
this line item states that it is imputed interest, which represents the opportunity cost of using 
accumulated reserves.  While imputed interest may be appropriate for NHCOS’ internal cost 
estimates, it is not a cost that the applicant has or will actually expend for the project.  As such, 
it would be inappropriate for the CON Section to approve the expenditure of these funds, as 
they will not actually be spent by the applicant.  Since these funds will not actually be spent for 
the project, the application has failed to demonstrate the need for the proposed capital costs, 
and should be found non-conforming with Criteria 5 and 12. 

 
3. The application’s pro forma financial statements contain errors. 

 
The income statement on page 108 projects expenses on the line for professional fees.  
However, the assumptions following the financial statements (page 113) do not include an 
explanation of how these fees were determined, and actually states that the fees for the 
services related to the project “and any other physician professional services will be billed 
directly to the patient….” Thus, it is unclear why the income statement includes an expense for 
professional fees. 
 
The assumptions on page 113 regarding the projected gross revenue for the surgical cases and 
procedure room cases are identical, except for the language referring to the type of case.  
However, the gross revenue varies widely across the different payors for surgical cases, while it 
is identical across all payors for procedure room cases.  Thus, while the narrative states that the 
charges were determined using the same method, this does not appear to be the case and the 
basis of the charges and their reasonability are therefore unable to be determined. 
 
Based on these issues, the application fails to demonstrate that the project is based on 
reasonable estimates of costs and charges, and it should be found non-conforming with 
Criterion 5.  

 
4. The project cannot be developed as proposed. 

 
The application states that it will be developed on the first floor of a medical office building on 
the Novant Health Clemmons Medical Center campus.  Exhibit 21 includes the exemption letter 
filed for the medical office building.  Although the capital costs include the prorated costs for 
the shell and upfit of the medical office building, the medical office building Novant proposes is 



not exempt from review, per NCGS §131E-184(a)(9).  Specifically, the language of that statute 
provides an exemption: 
 

“To develop or acquire a physician office building, regardless of cost, unless a new 
institutional health service other than defined in G.S. 131E-176(16)(b) is offered or 
developed in the building.” (emphasis added) 
 

Novant’s exemption letter was filed February 2, 2017; the above-referenced application was 
filed 13 days later, February 15, 2017.  Clearly Novant was aware of its intent to develop a new 
institutional health service—the proposed ambulatory surgical facility—in the proposed medical 
office building.  Since Novant filed an exemption letter for the medical office building, the capital 
costs for that building are presumably above $2 million.  Based on the statute cited above, the 
medical office building cannot be exempt from review, since the building has not yet been 
developed, and since Novant’s intent is clearly to develop a new institutional health service in 
the building, beyond the provisions of the statue.   
 
Thus, since it is not exempt from review, Novant must obtain a CON for the entire physician 
office building it is proposing to develop.  Since the total costs for that building are not included 
in this application, and since no other CON application has been submitted for the non-exempt 
medical office building, the building that is proposed to house the ASC will not be approved or 
issued prior to the decision in this application.  As such, the proposed ASC cannot be approved 
as proposed, and the application should be found non-conforming with Criteria 1, 3, 4, 5, 6, 
and 12.  
 

5. The application’s fails to demonstrate the need for the proposed project. 
 
The application’s utilization projections do not mention or address the potential impact of the 
Wake Forest Baptist Health – Davie Medical Center (“DMC”), a new replacement hospital in 
Bermuda Run, Davie County which was approved in 2008 (Project ID # G-8078-08) and is 
expected to begin offering inpatient services in April 2017 (see Attachment 1).  These inpatient 
services have historically been located in Mocksville, in central Davie County.  The new location 
in Bermuda Run is a six minute drive from NHCOS and Novant Health Clemmons Medical Center 
(“NHCMC”).  According to a press release issued by DMC included in Attachment 1, the top floor 
of its hospital will be “dedicated to the joint replacement program . . . The new inpatient total 
joint program brings the expertise of Wake Forest Baptist’s faculty and clinicians to Davie 
County, complementing the existing outpatient surgery and rehabilitation services already 
offered.   
 
Of note, DMC began offering outpatient surgical services at its Bermuda Run campus with two 
operating rooms in 2013 and has experienced significant growth over that time. NHCOS’s 
application includes information that demonstrates that DMC’s outpatient surgical services have 
impacted Novant Health facilities since its opening.  Exhibit 3, Table 13 demonstrates that 
DMC’s outpatient surgery market share has increased significantly in every ZIP code within 
NHCOS’s service area resulting 6.5 percentage point increase in market share overall from 2012 
to 2015 as shown in the excerpted table below. 
 

DMC Outpatient Surgical Market Share 



  2012 2015 Change 
27706-Advance-Davie 3.5% 17.5% 14.0% 
27011-Boonville-Yadkin 0.3% 2.3% 2.0% 
27012-Clemmons-Forsyth 0.4% 7.6% 7.2% 
27014-Mocksville 9.2% 13.2% 4.0% 
27018-East Bend-Yadkin 0.4% 4.4% 4.0% 
27020-Hamptonville-Yadkin 0.3% 3.1% 2.8% 
27023-Lewisville-Forsyth 0.2% 7.1% 6.9% 
27028-Mocksville-Davie 9.6% 14.7% 5.1% 
27055-Yadkinville-Yadkin 0.6% 5.6% 5.0% 
27103-Winston Salem-Forsyth 0.0% 6.9% 6.9% 
27127-Winston Salem-Forsyth 0.0% 5.9% 5.9% 
28642-Jonesville-Yadkin 0.3% 3.1% 2.8% 
Combined ZIP Target Area 2.0% 8.5% 6.5% 

Source: NHCOS Application, Exhibit 3, Table 13. 
 
 
In total, during the first three years of operation, DMC’s outpatient surgical volume has 
increased by almost 1,000 cases or 48%. 
 

DMC Surgical Cases, FFY 2014 – FFY 2016 

 
Source: Davie Medical Center, Project ID # G-11299-17. 

 
 
In contrast to DMC’s experience, NHCMC has provided outpatient surgical services in two 
operating rooms since 2013 has provided far lower surgical utilization as shown below.   
 

NHCMC Outpatient Surgical Cases 

1,966 

2,753 
2,911 

2014 2015 2016



 2013 2014 2015 2016 
Outpatient Cases 418 923 1,049 1,083 
Surgical Hours 627 1,385 1,574 1,625 
ORs Needed 0.3 0.7 0.8 0.9 
OR Capacity 2 2 2 2 
Surplus/(Deficit) 1.7 1.3 1.2 1.1 
% Utilization 13% 30% 34% 35% 
Source: NHCOS Application, page 37. 

 
Given DMC’s historical growth in market share in NHCMC’s identified service area and high 
utilization, particularly relative to NHCMC, it is reasonable to assume that the imminent 
development of inpatient services at DMC will have an impact on surgical utilization in the 
region.  Yet, NHCOS’s application ignores this factor entirely.  In particular, the utilization 
projections for NHCOS and NHCMC assume that both inpatient and outpatient surgical cases 
from the defined service area as well as for orthopedics surgery in total at Novant Health 
Forsyth Medical Center (NHFMC) will continue to grow at historical growth rates.  It is 
unreasonable to assume that these growth rates will continue at their historical levels given the 
development of inpatient services at DMC and the historical impact of outpatient surgical 
services at the Bermuda Run location. 
 
In addition to the failure to account for the impact of DMC, NHCOS’s utilization projections rely 
on an unreasonable shift of surgical cases from NHFMC to NHCOS and NHCMC.  The application 
identifies a “potential patient pool” that combines two subsets of patients: 
 
A. All NHFMC inpatient and outpatient surgical cases originating from the identified NHCOS 

service area (Davie and Yadkin counties as well as four ZIP codes in western Forsyth County 
) regardless of acuity, service line, or surgeon;  
 
AND 
 

B. All NHFMC inpatient and outpatient orthopedic surgical cases originating from outside of 
the identified NHCOS service area regardless of patient origin, acuity, or surgeon.  

 
For inpatient cases, the identified patient pool includes 4,627 cases or 61 percent of total 
inpatient cases historically performed at NHFMC (7,615 total inpatient NHFMC cases per page 
138).  NHCOS assumes that 45 percent of the inpatient patient pool will shift to NHCMC.  This 
shift is calculated to result in 2,082 cases to shift from NHFMC to NHCMC which is 27 percent of 
total inpatient cases historically performed at NHFMC.   
 
For outpatient cases, the identified patient pool includes 5,782 cases or 40 percent of total 
outpatient cases historically performed at NHFMC (14,440 total outpatient NHFMC cases per 
page 138).  NHCOS assumes that 40 percent of the outpatient patient pool will shift to NHCOS 
which translates to 16 percent of NHFMC’s total historical outpatient cases (16 percent = 40 
percent of total NHFMC x 40 percent assumed shift).   
 
NHFMC fails to demonstrate that these shifts of cases are reasonable and supported.  As noted 
above, NHCOS provides no analysis of acuity, service line (for patients from identified service 



area), or patient origin (for patients from outside the service area).  For example, NHFMC 
provides no evidence to demonstrate that NHCMC will have physician support for the breadth 
of inpatient surgical patients that have historically sought care at NHFMC and originate from the 
identified service area.  Similarly, by its definition, the patient pool includes NHFMC orthopedic 
inpatients and outpatients from areas closer to NHFMC than to NHCOS or NHCMC.  For 
example, the patient pool includes all orthopedic inpatients and outpatients from Winston-
Salem.  NHCOS fails to demonstrate that it is reasonable to assume that these patients who 
have historically been served by NHFMC, would choose instead to travel further to Clemmons 
for care.  Similarly, the patient pool includes all orthopedic inpatients and outpatients from 
Guilford County historically served by NHFMC.  NHCOS fails to demonstrate why these patients 
would drive past NHFMC and other facilities to receive care in Clemmons.  Of particular note, 
the letters of support from orthopedic surgeons and other physicians do not mention a shift of 
patients from NHFMC to NHCMC or NHCOS.  Rather, the letters only reference these surgeons’ 
intention to seek privileges at NHCOS.  This substantial shift of a significant portion of entire 
service line (inpatient and outpatient orthopedic surgery) is not supported by the NHCOS’s 
application, nor is the shift of a substantial portion of all patients from the identified service 
area. 
 
Notably, outpatient cases historically served at NHCMC are not projected to be impacted by 
NHCOS.  NHCOS does not explain why these patients who have historically sought outpatient 
surgical care in Clemmons at a hospital-based facility would not be better served at a 
freestanding facility on the same site, particularly since the hospital is not currently providing 
inpatient care.   
 
More significantly, the proposed shifts are not supported by NHCMC’s historical ability to shift 
surgical cases from NHFMC.  In the 2008 application to develop NHCMC (Project ID # G-8165-
08), Novant Health assumed that 55 to 58 percent of outpatient surgical cases historically served 
by Novant Health for patients originating from four ZIP codes in Davie and Forsyth county would 
shift to NHCMC (see page 127 of Project ID # G-8165-08 included in Attachment 2).  This shift of 
cases was expected to ramp up over time and result in more than 3,000 outpatient surgical 
cases by the third year of operation.  As noted above, NHCMC has operated since 2013 or more 
than three full years and provides only ~1,100 outpatient surgical cases or one-third of the 
amount projected in the original application.  NHCOS fails to demonstrate that the currently 
proposed shifts from NHFMC will be successful given its historic inability to shift cases between 
the same facilities/locations.  In fact, it is unclear whether Novant Health has the ability to shift 
any additional cases to Clemmons facilities beyond what is currently served at NHCMC.  NHCMC 
currently has more than sufficient capacity in the two existing ORs to serve its patients. As 
shown below, NHCMC’s current utilization indicates a surplus of 1.1 ORs and a utilization rate of 
35 percent.   
 

NHCMC Outpatient Surgical Cases 
 2013 2014 2015 2016 

Outpatient Cases 418 923 1,049 1,083 
Surgical Hours 627 1,385 1,574 1,625 
ORs Needed 0.3 0.7 0.8 0.9 
OR Capacity 2 2 2 2 
Surplus/(Deficit) 1.7 1.3 1.2 1.1 



% Utilization 13% 30% 34% 35% 

 
Of note, even if all of these cases were shifted from NHCMC to NHCOS where they would be 
served by a lower cost freestanding ASC at the same location, the proposed NHCOS would not 
demonstrate the need for the proposed two operating rooms. 
 
Finally, NHCOS assumes that the patient pool will grow at rates consistent with total NHFMC 
growth rates for inpatient and outpatient cases.  NHCOS does not demonstrate why it is 
reasonable for these patient pool subsets to grow at total NHFMC rates particularly given the 
historical and projected development of DMC.   
 
Based on these issues, the application fails to demonstrate the need for the project, and it 
should be found non-conforming with Criteria 3 and 6.  
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