DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION

ROY COOPER MANDY COHEN, MD, MPH
GOVERNOR SECRETARY
MARK PAYNE
DIRECTOR
March 3, 2017
Gary S. Qualls
K & L Gates

430 Davis Drive, Suite 400
Morrisville NC 27560

Exempt from Review — Acquisition of Facility
Record #: 2174

Facility Name: Rex Radiology of Holly Springs
Type of Facility: Diagnostic Center

FID #: 070823

Acquisition by: Browning Equipment SPE, LLC
Business #: 2550

County: Wake

Dear Mr. Qualls:

The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation
(Agency) determined that based on your letter of January 18, 2017, the above referenced proposal is
exempt from certificate of need review in accordance with N.C. Gen. Stat. §131E-184(a)(8).
Therefore, Browning Equipment SPE, LLC may proceed to acquire the above referenced health service
facility without first obtaining a certificate of need. Note that pursuant to N.C. Gen. Stat. §131E-
181(b): “A recipient of a certificate of need, or any person who may subsequently acquire, in any
manner whatsoever permitted by law, the service for which that ceriificate of need was issued. is
required to materially comply with the representations made in its application for that certificate of
need.”

It should be noted that this Agency's position is based solely on the facts represented by you and that
any change in facts as represented would require further consideration by this Agency and a separate
determination. If you have any questions concerning this matter. please feel free to contact this office.

Mgyt WM@Q )

Michael J. McK Martha J. Frisone
Project Analyst Assistant Chief, Certificate of Need

ce: Paige Bennett, Assistant Chief, Healthcare Planning, DHSR

HEALTHCARE PLANNING AND CERTIFICATE OF NEED SECTION
WWW.NCDHHS.GOV
TELEPHONE 919-855-3873
LOCATION: EDGERTON BUILDING - 809 RUGGLES DRIVE -« RALEIGH, NC 27603
MAILING ADDRESS: 2704 MAIL SERVICE CENTER *RALEIGH, NC 27699-2704
& AN EQUAL OPPORTUNITY/ AFFIRMATIVE ACTION EMPLOYER
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Gary S. Qualls
January 18, 2017 Dagl);_r;se.nsz

F 919.516.2072
gary.qualls@klgates.com

Via Hand Delivery

Martha Frisone

Assistant Chief, Certificate of Need

Department of Health and Human Services
Division of Health Service Regulation

Health Planning and Certificate of Need Section
809 Ruggles Drive

Raleigh, North Carolina 27603

RE:  Exemption / No Review Request - Joint venture between Rex Hospital, Inc. and Wake
Radiology, Services, LLC Related to Holly Springs Outpatient Imaging Site

Dear Ms. Frisone:

On behalf of our client, Rex Hospital, Inc. (“Rex™), along with Frank Kirschbaum who is
counsel for Browning Equipment SPE, LLC (“Browning™) and Wake Radiology Services, LLC
(“WRS”), enclosed please find an attached Exemption / No Review Request for a proposed joint
venture between Rex and WRS pertaining to the Holly Springs Outpatient Imaging Site.
Browning will be the joint venture entity.

As indicated in the Exemption / No Review Request, we do not believe that the
Redesignation Transaction described in the attached Request is subject to certificate of need
review. Thank you in advance for your attention, and please let me know if you have any
questions.

Sincerely,

Py 8, Howadly

Gary S. Qualls

cc: Frank Kirschbaum

Attachments
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Wyrick Robbins Yates & Ponton LLP

robbins

FRANK KIRSCHBAUM
fkirschbaum@wyrick.com

January 18, 2017

Via Hand Delivery

Martha Frisone

Assistant Chief, Certificate of Need

Department of Health and Human Services
Division of Health Service Regulation

Health Planning and Certificate of Need Section
809 Ruggles Drive

Raleigh, North Carolina 27603

RE:  Exemption / No Review Request - Joint venture between Rex Hospital, Inc. and Wake
Radiology Services, LLC to Related to Holly Springs Outpatient Imaging Site

Dear Ms. Frisone:

On behalf of our clients, Browning Equipment SPE, LLC (“Browning™) and Wake
Radiology Services, LLC (*WRS"), along with Gary Qualls who is counsel for Rex Hospital, Inc.
("Rex”), enclosed please find an attached Exemption / No Review Request for a proposed joint
venture between Rex and WRS pertaining to the Holly Springs Outpatient Imaging Site. Browning
will be the joint venture entity.

As indicated in the Exemption / No Review Request, we do not believe that the
Redesignation Transaction described in the attached Request is subject to certificate of need
review. Thank you in advance for your attention, and please let me know if you have any
questions.
Sincerely,

Frank Kirschbaum

cc: Gary S. Qualls

Attachments




Exemption / No Review Request by Rex Hospital, Inc. and Browning Equipment
SPE, LLC Related to The Holly Springs Qutpatient Imaging Site

The purpose of this request is to:
(1) inform the North Carolina Department of Health and Human Services, Division of
Health Service Regulation (“Division™), Healthcare Planning and Certificate of
Need Section (the “Agency”) of a planned joint venture known as Browning
Equipment SPE, LLC (“Browning”), whose members will be Rex Hospital, Inc.
(“Rex”) and Wake Radiology Services, LLC; and
2) seek the Agency’s confirmation that the redesignation of specific imaging
equipment at REX Radiology of Holly Springs (the “Holly Springs Outpatient
Imaging Site”) to Browning’s ownership (the “Redesignation Transaction™) is not
required to undergo Certificate of Need (“CON™) review.
At the time of this submission, Browning is wholly owned by Wake Radiology Services,
LLC (“WRS™). WRS is part of Wake Radiology, the largest private diagnostic radiology practice
in the Triangle. Following receipt of certain regulatory approvals, Rex will also become a member
of Browning, LLC.

STATEMENT OF FACTS

By way of background, Rex operates the following outpatient imaging equipment and
related assets at the Holly Springs Outpatient Imaging Site now known to the public as REX

Radiology of Holly Springs:

300401141 v1



Existing Equipment at Holly Springs Outpatient Imaging Site

Servfbe E qufbment Current Rex Hospital,
Fair Market | Inc. Original
Value Purchase
&3 | Price.
X-ray B Siemens Multix MT $189,309 $294,100
Mammography ' Hologic Selenia 2D $257,300  $329,000
Bone Density Discovery C Dexascan $36,763 ~ $46,750
Subtotal Existing Medical Diagnostic Equipment _ $483372 | $669,850
Existing Essential Non-Medical Equipment Assets* | $104,356 | $676,008
Total $587,728 $1,345,858

*Includes moveable equipment.
The foregoing equipment will be collectively referred to as the “Holly Springs Outpatient
Equipment.”

Browning seeks to obtain full ownership of the Holly Springs Outpatient Equipment.
Once Browning obtains full ownership, the same equipment will be used to provide the exact
same radiology services, in the same location, with Rex still participating in the ownership. The
main difference will be that the services will cost less to patients and their insurers because the
Holly Springs Outpatient Imaging Site will now be billed based on freestanding billing rules as
opposed to provider-based billing to Rex.

DISCUSSION

L. Nature of the Redesignation Transaction.

The facts here make the Redesignation Transaction exempt from CON review. Rex will
be contributing its Holly Springs Outpatient Equipment to the Browning joint venture.
Therefore, as a result of the Redesignation Transaction, all of the following will be true:

L; All of the Holly Springs Outpatient Equipment (and associated space) to be part

of the Redesignation Transaction already exists and is currently being operated by



Rex at the Holly Springs Outpatient Imaging Site. Thus, the current equipment
owner, Rex, will continue to participate in the Holly Springs Outpatient Imaging
Site ownership through the new joint venture entity, Browning, after the
Redesignation Transaction.

2. Rex has a CON for the Holly Springs Outpatient Imaging Site.

3. No imaging equipment will be added to or removed from the Holly Springs
Outpatient Imaging Site.

4, No new service lines will be added to the Holly Springs Outpatient Imaging Site.

3. The Redesignation Transaction will simply result in an existing provider-based
imaging center operating in business occupancy space converting to status as a
non-provider-based imaging center in that same space.

II. This Redesignation Transaction Is Exempt from CON Review Based on the Facts
and Precedents.

Relevant precedents show that the Redesignation Transaction is exempt from CON
review, whether that determination is made pursuant to N.C. Gen. Stat. § 131E-184(a)(8)' or
simply under the reasoning that redundantly reviewing the same CON-regulated assets is not
reviewable as a new institutional health service in the first instance. See N.C. Gen. Stat. § 131E-
176(16) and § 131E-175. "In construing statutes courts normally adopt an interpretation which
will avoid absurd or bizarre consequences, the presumption being that the legislature acted in
accordance with reason and common sense and did not intend untoward results." Commissioner

of Insurance v. Automobile Rate Office, 294 N.C. 60, 68, 241 S.E.2d 324, 329 (1978). Accord

" N.C. Gen. Stat. § 131E-184(a)(8) exempts the acquisition of a health service facility. The Redesignation
Transaction constitutes the acquisition of a part of a health service facility.



State v. Spencer, 276 N.C. 535, 173 S.E.2d 765 (1970); King v. Baldwin, 276 N.C. 316, 172

S.E.2d 12 (1970).

The Agency and the Division have issued numerous rulings and determinations in recent
years analyzing why certain transactions involving existing CON-regulated equipment, beds, and
other services need not undergo repetitive CON reviews where the Agency has already found a
need. In those instances, the Agency and Division have reasoned that the CON law is not
intended to result in unnecessarily duplicative CON reviews when the CON-approved items will
continue to serve the same patient base in the same location, albeit through a different ownership
structure.

A. Nursing Facility Analogues

One category of such precedent is found in Exhibit 1 to this Request. Exhibit 1 consists
of Agency no review approvals for Rex (Ex. 1, pp. 1-5) and Hugh Chatham Memorial (Ex. 1, pp.
6-18). In both instances, the Agency issued no review decisions, finding that no CON review
was required where a skilled nursing facility was removed from its associated hospital license
and the nursing facility obtained its own separate license from the hospital. Even though a new
licensed health service facility was technically created in both situations,? the Agency made the
non-reviewability determination. In these nursing facility examples, as in the instant Browning
request, the CON law is not intended to result in unnecessarily duplicative CON reviews when
the existing CON-regulated equipment, beds, or services will continue to serve the same patient
base, in the same location. See HCA Crossroads Residential Centers, The North Carolina
Department of Human Resources, 327 N.C. at 579, 398 S.E. 2d at 470 ("[w]hen viewed in its

entirety . . . the Certificate of Need Law reveals the legislature's intent that an applicant's

* See N.C. Gen. Stat. §§ 131E-176(9b) and 176(16)(a).



fundamental right to engage in its otherwise lawful business be regulated but not be encumbered
with unnecessary bureaucratic delay"). In both transactions, the CON and SMFP inventory of
nursing home beds remained the same, and those beds remained in the same place serving the
same patient base. In the High Chatham Memorial example, the ownership structure was also
changing.

B. Radiation Therapy Facility Analogues

Another category of similar precedent is found in Exhibit 2. Exhibit 2 consists of
numerous Declaratory Rulings and no review determinations from the Division and the Agency
approving, without CON review, ownership structure changes to per se reviewable linear
accelerators and related assets. See N.C. Gen. Stat. § 131E-176(16)(f1)(5a). The first such ruling
in Exhibit 2 is the Agency’s August 12, 2015 no review letter from Martha Frisone and Jane
Rhoe-Jones to Gary Qualls and William Shenton (Ex. 1, pp. 1-2) regarding the non-reviewability
of a joint venture ownership change involving Pitt County linear accelerators. Pages 3-10 of
Exhibit 2 contain the request approved in that August 12, 2015 Agency no review letter. The
remainder of Exhibit 2 consists of the original exhibits attached to that Pitt County no review
request, including other supportive Agency and Division rulings. As in the previously-cited
instances, the Agency and the Division reasoned that the CON law’s purpose is not to create
redundant reviews through an overly technical reading of the statute. HCA Crossroads, supra.

C. Heart Lung Bypass Equipment Analogues

Another category of relevant precedent is found at pages 56-68 of Exhibit 2. Those no
review approvals pertained to WakeMed’s and Rex’s acquisition of heart-lung bypass machines
through ownership of the physician-owned entities that owned the equipment. Like linear

accelerators, the acquisition of a heart-lung bypass machine is technically per se CON-



reviewable. See N.C. Gen. Stat. § 131E-176(16)(f1)(5). However, as in Part II(B) above, the
Agency concluded that the CON law is not intended to be implicated when existing equipment
(otherwise per se reviewable) changes ownership, yet is already counted in the CON and SMFP
inventory and simply remains in the same place serving the same patient base.

E. Hospital Splits

Exhibits 3 and 4 to this Request catalogue yet another area of similar agency
interpretations. Those Division Declaratory Rulings involved The Charlotte-Mecklenburg
Hospital Authority d/b/a Carolinas HealthCare System and Mercy Hospital, Inc. (collectively
“CHS”) and WakeMed, and their respective requests to change the licensure status of hospital
segments. In CHS’s November 2, 2012 Declaratory Ruling, the Division approved, without a
CON, the redesignation of the Mercy Vail Avenue Campus to be relicensed from the Mercy
Hospital license (License # H0042) to the Carolinas Medical Center license (License # HO071).
See Exhibit 3.

In the CHS Ruling, the Division cited a July 15, 2002 WakeMed Declaratory Ruling
(Exhibit 4), in which the Division determined that no CON was required for WakeMed to split
the WakeMed Raleigh and WakeMed Holly Springs campuses into two separate licensed
hospitals, where those facilities had previously operated under a single license. That was true
even though the WakeMed transaction technically constituted the creation of a newly licensed
health service facility. See N.C. Gen. Stat. §§ 131E-176(9b) and 176(16)(a). In the WakeMed
Declaratory Ruling, the Division reasoned that requiring a CON “would be an overly technical

interpretation of the Certificate of Need law and not in furtherance of any statutory purpose.”



CONCLUSION

Based on the facts and precedent discussed herein, Rex Hospital, Inc. and Browning
Equipment SPE, LLC request the Agency’s confirmation that:
(1) no CON is required for the proposed Redesignation Transaction described above;
and
(2) the Holly Springs Outpatient Imaging Site shall be recognized as a diagnostic

center under N.C. Gen. Stat. § 131E-176(7a) for future purposes.



EXHIBITS

. April 7, 2014 Letter from Martha Frisone and Mike McKillip to Gary Qualls regarding
non-reviewability of separately licensing Rex Rehabilitation and Nursing Center of
Raleigh from Rex Hospital (and original exhibits thereto)

August 12, 2015 Letter from Martha Frisone and Jane Rhoe-Jones to Gary Qualls and
William Shenton regarding non-reviewability of separately joint venture ownership

change for linear accelerators in Pitt County (and original exhibits thereto)

. Declaratory Ruling for the Charlotte-Mecklenburg Hospital Authority d/b/a/Carolinas
Healthcare System and Mercy Hospital, Inc., November 2, 2012

In Re Request for Declaratory Ruling By WakeMed, July 15, 2002
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North Carolina Department of Health and Human Services
Division of Health Service Regulation

Pat McCrory Aldona Z. Wos, M.D.
Governor Ambassador (Ret.}
Secretary DHHS
Drexdal Pratt
Division Director
April 7, 2014
Gary S. Qualls

K&L Gates, LLP
P.O. Box 14210
Research Triangle Park NC 277094210

No Review

Facility: Rex Hospital

Project Description:  Obtain a separate license for Rex Rehabilitation and Nursing Center of
Raleigh

County: Wake

FID #: 953429

Dear Mr. Qualls:

The Cerlificate of Need Section {CON Section) received your letter of March 24, 2014 regarding
the above referenced proposal. Based on the CON law in effect on the date of this response to
your request, the proposal described in your correspondence is not govemed by, and therefore,
does not currently require a certificate of need. However, please note that if the CON law is
subsequently amended such that the above referenced proposal would require a certificate of
need, this determination does not authorize you to proceed to develop the above referenced
proposal when the new law becomes effective.

Moreover, you need to contact the Acute and Home Care Licensure and Certification and
Nursing Home Licensure and Certification Sections of the Division of Health Service Regulation
to determine if they have any requirements for development of the proposed project.

It should be noted that this determination is binding only for the facts represented by you.
Consequently, if changes are made in the project or in the facts provided in your correspondence
referenced above, 2 new determination as to whether a certificate of need is required would need
to be made by the Certificate of Need Section. Changes in a project include, but are not limited
to: (1) increases in the capital cost; (2) acquisition of medical equipment not included in the
original cost estimate; (3) modifications in the design of the project; (4) change in location; and
(5) any increase in the number of square feet to be constructed.

Certificate of Need Section

www.ncdhhs.gov
Telephone: $19-855-3873 « Fax: 919-733-8139 O
Location: Edgerton Building « 809 Ruggles Drive * Raleigh, NC 27603
Mailing Address: 2704 Mail Service Center *Raleigh, NC 27699-2704
An Equal Opportunity/ Affirmative Action Employer



Mr. Qualls
April 7, 2014
Page 2

Please contact the CON Section if you have any questions. Also, in all future correspondence
you should reference the Facility [.ID. # (FID) if the facility is licensed.

Sincerely,
M
MichaelJ. McKiltp, Project Analyst

Martha J. Frisone, Interim Chief
Certificate of Need Section

& Medical Facilities Planning Branch, DHSR
Acute and Home Care Licensure and Certification Section, DHSR
Nursing Home Licensure and Certification Section, DHSR



K&L IGATES &L Gates v

Post 0ffizs Box 14210
Rassarch Triangle Park, NE 27709-4210

430 Davis Drive, Suite 400

#%o»g( B Morrigadlis, HG 27580
%%’%M 1 919.458.1160 wy klgates.com
pe }'O_
%C’a Gary 8. Qualls
et D 919.466.1182
F 9195162072
gary.quallsi@k!gates.com
March 24, 2014
VIA HAND DELIVERY
Martha Frisone,

Chief, Certificate of Need Section
Division of Health Service Regulation
North Carolina Department of Health &
Human Services

809 Ruggles Drive

Raleigh, North Carolina 27603

RE: Rex Hospital, Inc. (License No. H0065)
No Review Request To Independenily License Rex Rehabilitation &
Nursing Center of Raleigh

Dear Ms. Frisone:

We are writing on behalf of our client Rex Hospital, Inc. ("Rex”). Rex owns
and operates Rex Rehabilitation & Nursing Center of Raleigh (the “Nursing
Center”), a nursing home with 120 nursing beds under the Rex Hospital license. Rex
has decided to obtain an independent license for the Nursing Center in order to
promote operational efficiencies. We are requesting confirmation from the
Department of Health and Human Services, Division of Health Service Regulation,
Certificate of Need Section (the ”“Agency”) that this proposal is not subject to
certificate of need review.

In this instance, the entity (Rex) that owns the Nursing Center will not
change, and the same building, staff and equipment will be used to provide the
same services at the same location. Rex will continue to own the CON-authorized
Nursing Center assets that have been used to furnish skilled nursing care to the
Nursing Center’s residents. The proposed transaction does not involve the offering
or expansion of any new facility, service or equipment, and the State’s inventory of
nursing beds will not change. No new or additional nursing home beds will be
acquired or placed in operation in the State. The Nursing Center already has its own

RT-3002794 v1



K&L|GATES

Martha Frisone,

Chief, Certificate of Need Section
March 24, 2014

Page 2

distinct Medicare provider number (Medicare #345369), which is separate from Rex
Hospital’s Medicare provider number (Medicare #340114).

This proposal is similar to other proposals that the Agency has found to be
non-reviewable. For example, the Agency recently determined that no CON review
was necessary for Hugh Chatham Memorial Hospital, Inc. to independently license
a nursing home that historically operated under its hospital license. See Exhibit 1.

We believe that the CON law allows the independent licensing of the Nursing
Center without the requirement of a CON because such an event does not constitute
the development or acquisition of a new facility or services, within the meaning of
N.C. Gen, Stat. § 131E-176(16). The beds already exist in the State Medical Facilities
Plan inventory and there is no new facility constructed. Thus, there has been no
action which constitutes the offering or development of a new institutional health
service within the meaning of N.C. Gen. Stat. § 131E-178(a)}, and no CON is therefore
required.

We request that you provide a no review letter confirming that our
interpretation of the CON law is correct and that this proposal is not subject to
certificate of need review.

Please do not hesitate to contact us if you have any questions.

Sincerely,

Gary S. Qualls



K&LIGATES

Martha Frisone,
Chief, Certificate of Need Section
March 24, 2014
Page 3
Exhibits

1. Hugh Chatham Memorial Hospital, Inc. No Review Request and Response



North Carolina Department of Health and Human Services
Division of Health Service Regulation

Pat McCrory Aldona Z, Wos, M.D.
Governor Ambassador (Ret.)
Secretary DHHS
Drexdal Pratt
Division Director

March 11, 2014

S. Todd Hemphill
3105 Glenwood Avenue, Suite 300
Raleigh, Notth Carolina 27612

No Review

Facility: Hugh Chatham Memorial Nursing Center

Project Description:  Transfer by Hugh Chatham Memorial Hospital, Inc. (HCMH) of 100% of
its ownership interests in Hugh Chatham Memorial Nursing Center to
Hugh Chatham Nursing Center, LLC, a wholly-owned subsidiary of
HCMH and license it separately from the hospital

County: Surry ‘

FID #: 955375

Dear Mr. Hemphill:

The Certificate of Need Section (CON Section) received your letter of February 18, 2014,
regarding the above referenced proposal. Based on the CON law in effect on the date of this
response to youx request, the proposal described in your correspondence is not governed by,
and therefore, does not currently require a certificate of need. However, please note that if the
CON law is subsequently amended such that the above referenced proposal would require a
certificate of need, this determination does not authorize you to proceed to develop the above
referenced proposal when the new las becomes effective.

Moreover, you need to contact the Acute and Home Care Licensure and Certification Section
and the Nursing Home Licensure and Certification Section of the Division of Health Service
Regulation to determine if they have any requirements for development of the proposed project.

It should be noted that this determination is binding only for the facts represented by you.
Consequently, if changes are made in the project or in the facts provided in your correspondence
referenced above, a new determination as to whether a certificate of need is required would need
to be made by the Certificate of Need Section. Changes in a project include, but are not limited
to: (1) increases in the capital cost; (2) acquisition of medical equipment not included in the
original cost estimate; (3) modifications in the design of the project; (4) change in location; and
(5) any increase in the number of square feet to be constructed.

Certificate of Need Section

d www.ncdhhs.gov
Telephone; 919-855-3873 » Fax: 919-733-8130 o

Location: Edgerton Building » 809 Ruggles Drive « Raleigh, NC 27603
Mailing Address: 2704 Mail Service Center *Raleigh, NC 27699-2704
An Equal Opportunity/ Affirmative Action Employer
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S. Todd Hemphill
March 11, 2014
Page 2

Please contact the CON Section if you have any questions. Also, in all future correspondence
you should reference the Facility LD, # (FID) if the facility is licensed.

Sincerely,

LA
Kim Randolph, Projeiét Analyst

7, 77&2%&(; Grrobny

Martha J. Frisone, Interitn Chief
Certificate of Need Section

Acute and Home Care Licensure and Certification Section, DHSR.
Nursing Home Licensure and Certification Section, DHSR
Medical Facilities Planning Branch, DHSR

cel



BODE HEMPHILL, L.L.P.

ATTORNEYS AT LAW
3105 GLENWOOD AVENUE, SUITE 300

JOHN T. BODE
i — RALEIGH, NORTH CAROLINA 27612 MATUING ADDUESS
MATTHEW A. FISHER ;
DAVID R, BROYLES TELEPHONE (919) §81-0338 POST ORFICH BOX 6338
TFACSIMILE {919) 881-9548 RALEIGH, NORTH CARCLINA
27628-6338
WWW.BCS-LAW.COM
Writer's B~mail: HeMPHILLEBCS-TAW.COM gf’é
L
é’C’{efﬁ/rqr_?r j}
ﬁ‘@ W
. . m” ‘94’"\ "?}o/]
February 18, 2014 - Dy

Via HAND DELIVERY

Martha J. Frisone, Interim Chief

Kim Randolph, Project Analyst

Certificate of Need Section

N.C. Department of Health and Human Services
Division of Health Service Regulation

809 Ruggles Drive

Raleigh, North Carolina 27603

Re: Hugh Chatham Memorial Hospital, Inc. (License No. H0049)
No review request to transfer control of Hugh Chatham Nursing Center to wholly
owned-subsidiary

Dear Ms. Frisone and Ms. Randolph:

We are writing you on behalf of our client, Hugh Chatham Memorial Hospital, Inc.
(*HCMH™), a North Carolina non-profit corporation. HCMH owns and operates Hugh
Chatham Nursing Center (the “Nursing Center”), a combination facility with 99 nursing beds
and 28 assisted living beds (20 Alzheimer’s or special care unit beds and 8 general beds), under
the hospital’s license. HCMH has determined that it is in its best interest to transfer ownership
of the Nursing Center to a wholly-owned subsidiary which it has created, Hugh Chatham
Nursing Center, LLC, a North Carolina limited liability company (‘HCNC™). HCMH is the
sole member of HCNC. See HCNC Articles of Organization, Exhibit I hereto.

We also understand that as part of this transfer, the Nursing Center will need to be
operated as a separately-licensed nursing facility. Ihave already spoken about this subject with
Becky Wertz, Nurse Consultant with the Nursing Home Licensure and Certification Section,
and our client is in the process of preparing the Nursing Home Licensure Application and other
related documentation which she has provided. However, before that documentation can be
filed, we first need to confirm with your office that this proposal is not subject to certificate of
need review.



Ms. Frisone and Ms, Randolph
Febroary 18, 2014
Page 2

The CON law provides that transfer of ownership or control of a CON would constitute
grounds for withdrawal of the CON if it occurs during the course of development of a project
before the project is complete. N.C.G.S. § 131E-189. There is no CON project under
development at the Nursing Center. Furthermore, Agency rules provide that neither ownership
nor control of a certificate of need is transferred when the holder of the certificate is a
corporation and the identity of the holder changes because of & corporate reorganization, such as
transferring ownership to a wholly-owned subsidiary. 10A N.C.A.C. 14C.0502(b)(1) and (c).

In this instance, the entity that owns the Nursing Center will not change, and the same
building, staff and equipment will be used to provide the same services at the same location,
HCMH will continue to own the Nursing Center assets that were authorized under the CON and
have been used to furnish skilled nursing care to the Nursing Center’s residents. The proposed
tfransaction does not involve the offering or expansion of any new facility, service or equipment,
and the State's inventory of nursing home beds will not change. No new or additional nursing
home beds will be acquired or placed in operation in the State. The Nursing Center already has
its own separate NPI number and Medicare number.

This proposal is similar to other proposals involving transfer of assets to wholly owned
subsidiaries that the CON Section has found in the past did not require CON review. For
example, the CON Section determined that a perfusion company could hold heart-lung bypass
equipment in two separate wholly owned subsidiaries without undergoing CON review. See
enclosed Exhibit 2 (without exhibits to original request letter).

For these reasons, we believe that the CON law allows the transfer of the Nursing Center
to a wholly-owned subsidiary of HCMH, without the requirement of a CON, because such a
transfer does not constitute the development or acquisition of a new facility or services by the
subsidiary, within the meaning of G.S. 131E-176(16) or 10A N.C.A.C. 14C.0502. The
subsidiary has no control over those services independent of its parent entity. The ultimate
ownership and control of the service does not change. The beds already exist in the inventory in
the State Medical Facilities Plan and there is no new facility constructed. Thus, there has been
no action which constitutes the offering or development of a new institutional health service
within the meaning of G.S. 131E-~178(a), and no CON is required.

We request that you provide a letter of no review confirming that our interpretation of the
CON law and applicable rules is correct and that this proposal is not subject to certificate of need
review,



Ms. Frisone and Ms. Randolph
February 18, 2014
Page 3

Please let us know if you need further information or it there are guestions we can
AnSwer.

Very truly fours,

BobE HemeHiLL, LL.P.

STH:sh

Enclosure
cc wlenc.: Becky Wertz, Nurse Consultant (via hand delivery)

Paul Hammes/Don Trippel (via e-mail only)
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SOSID: 1361794
Date Filed: 2/14/2014 5:00:00 FM
Elaine F. Marshall
North Carolina Secretary of State

C2014 043 00481

State of North Carclina
Department of the Secretary of State

Limited Liabllity Company
ARTICLES OF ORCANIZATION

Pursueat to §57D-2-20 of the General Stafutey of North Carolius, the undersigned does hersby submit these
Artioles of Organization for the purpose of forming & limited flebility compeny. '

. “Thonams of the Lmtted lisbltity compnuy 1s: Hugh Chatham Nursing Center, LLC
(Gne Ifem Jof tho Inttructlons bt appropriats entity dosignetlon)
2 The name and address of each person exacullng these articles of organizatlon |3 as follows: (State

whather each person is execufingthess aiticles of organtzation in the capacity ofa member, organlzer
or both. Note: This documentniust be elgned by oll persons listed.)

S, Todd Hemphill {Crganizer)
Post Office Box 5338, Ralelgh, NC 27623

1, The name of the Initisl reglstered agent Ia: Raymond A. Parker

4, 'Thegirest address and county of (e lnillal reglstered agent offic of the limited Hability compeny {8:
Number md Strezt 137 Colony Lane

City, Elkin . Siste: NC Zlp Cods: 28621 Couniy: Surry

5 The mailing address, if different from the strest address, of the inliial registered agent officels:
Number and Street :

City, ' State; NC Zip Code: County:

6, Princlpal office [nformation: (Selectelther a ot b)
a. [ The lmlted Habllity company bas a princlpal offies.
The principal offics tolephone numbart (339) 527-7000

The gtreet addreas end county of the prlncipal offics of the limited lablllty company ls:
Nunsber and Streot 180 Parkwood Drive

CityE]k}” state: NC Zip-Coda: 28821 county, SUTY
: CORPORATIONS DIVISION P.0. Box 29822 RALEITH, NC 27526—06-7,2
(Revised January 20143 1 {Porm L-01)
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The mailing address, If dlffersnt from tho strest nddress, of the prinalpel offics of the conpany lst
Wumber and Strest_Fo8t Offica Box 680

ciry, Elkin siares NC 205 Code 20821 County: Sumry

b, () Thedimited liablllty sompany dozs not have & principal office,

7. Any other gﬁmviabm which the llmited llabllity company elects o Include {6.g., the purpose of the enlity)
are ntiached,

Privacy Redaction

3. (Optlonal); Pleass provide s businesye-mal! addres
"The Sacratary of Siate's Offics wlil e-nail the business aormstically 8t the a9drass provided above st no
sost when & docwment lu fifed, The e-mail provided wll not be viewabls on the webslte, Yor more
{nformation. on why this servles {3 offered, pleass seo the Instructions for this document,

g These articlos will be effective upon filing, uoless a fitura dale Iy speolflad:

This lg the 12h_ dey of Fnbruary ,20 14 4

8. Todd Hemphull, Organizer

Typs or Print Nams and Title

The below spaca to be ued If more then one-orgeaizer or member is {lsted in ltem #2 above.

Sigaaiire Sigature
Type and print MNeme and Title ' Type and Prist Name and This
- Signature Siguatu's
~T%55 A3 P Name and THI 5% 5nd PR Nams &d TS
NOTES:
L. Flling foe Is £125. This dooument must be Hled with the Secrstary of Stats,
© CORPORATIONS DIVISION ?.0. Box'29622 RALRIGH, NC27§26-0622
{Revlsed Janmuary 2014) 2 (Borm L-01}
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ATTACHMENT TO ARTICLES OF ORGANIZATION
HUGH CHEATHAM NURSING CENTER, LLC

[NANE AND ADDRESS OF INITIAL MEMBER |

The sole member of Hugh Chatham Nurslng Center, LLC la Hugh Chatham Memoxal Hospital,
Ino,

Hugh Chatham Memorlal Hospital, Inc.'s address ia 180 Parkwood Drive, Blidn, NC 28621
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North Caroliza Deparhnen of Health and Human Services
Division of Health Service Regulation

Cextificate of Need Section
2704 Mail Service Cenfer u Raleigh, North Carolina 27699-2704

Beverly Eaves Perdus, Governor wiww.nedlths. gov/dhse Cralg R. Smith, Section Chief
Lanier M. Cansier, Seorelary ' Phons; 9159-855-3875
: Fax: 919-733-8139
December 9, 2011
William R, Shenton
Poyner Spruilt
P.O. Box 1801

Raleigh, NC 276021801

RE: No Review: .

o Transfor by CSA Medicel Services, LLC (CSA) of 1063 of its ovmerahip interests in five (5) existing heart
lung bypass machines in use at WakeMed to CSAMS New Bern Avenue, LLC, & wholly-owned subsidiary

. ofCBA .

o ‘Transfer by CSA Medical Sarvices, LLC (CSA) of 100% of its ownership interests in three {3} existing
heart lung bypess machines in use at Rex Hospital fo CSAMS Leke Boone Trail, LLC, & wholly-owned
subsidiary of CSA

Wake Comnty

Dear Mr. Sheaton:

The Cerfificals of Need (CON) Section recelved your letfer of November 21, 2011 regarding the nbove reforenced
proposals, Bused on the CON Imw in effect on the date of this response to your request, the proposals described lo
your correspondence are not govemed by, and therefore, do not currently require a certificate of need. However, please
note that if the CON law is subsequently aziended such that the above referenced proposals wonld require & certificate of
need, this determinntion does not authorlze you to proceed to develop the sbove referenced propossls when the new law
becomes effective. ;

It should be noted that This determination is bindleg only for the facts represented by you, Consequently, if changes are
made in the proposels or-in the facts provided in your correspondence referenced above, a new determination es 1o
whether a certificate of need s required would need to be made by the Certificate of Need Sectlon, Changes in a
proposal include, but are not limited tor (1) increases in the caplitzl cost; (2) scquisition of medical eguipment not
included In the original cost estimate; (3) modificatlons in the design of the project; (4) change i location; snd (5) any
increase in the nuntber of square feet to be constructed, b

Plesse contact the CON Section if vou have any questions. Also, lu all future comuspondance you should reference the
Facility LD.# (PID) if the facllity is Heensed.

Sincerely, . ’ i

Aot

Martha J. Frisons
Assistant Chief

Craig R. $4fith, Chief
Certificalfofl Need Section

oc: Medical Facilities Planning Section, DHSR

4“%3 Location: 809 Rugeles Drive m Dorathea Dix Hospita] Campus & Raleigh, M.C. 27603
. An Equal Opportuaity / Affirmative Action Employer
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Poymner Spruill

Wiison Hayman

Fartner

D §19.783.1140
whayman@poynerspruil.oom
Willlam R. Sheriton

Pariner

D: 918.783,2947

F: 919.783.1076
wahenton@poynersprufi.com

November 21, 2011

VIA U.S, MAIL AND E-MAIL/
Craig smith@dhhs.no.gov

tartha frilsone@dhhs.nc.gov

Mr. Cralg R. Smith, Chisef

Ms. Martha Frisons, Assistant Chilsf
Divislon of Health Service Regulation
Certlficate of Nead Section

2704 Mall Service Canter -

Ralelgh, North Carolina 27686-2704

RE CSA Medical Services, LLC; No Review Request ragarding Transfer of Heart-Lung Bypass Machinss
to Whally Owned Subsldlarles

Dsar Mr. Smith and Ms. Frisone:

This lefter s submitted on behalf of CSA Medical Services, LLC ("CSA"), and two subsidiary limited
flebllity compenles to be formed and wholly owned by CSA and fo be named “CSAMS New Bern Avenue,
LLC" (CSA New Bern), and “CSAMS Lake Boone Trall, LLC” (CSA Lake Boone), upon recelpt of your
approval of ihis request, CSA currently owns and operates elght (8) heart-dung bypass ("HLB") machines.
Five {6) of the HLB machines are operated at WekeMad and fhree (3):of tha HLB machines are operaled
at Rex Hosplial, Inc, ('Rex’}. The purgoae of this letter Is fo provide nelice to the North Carollna
Departmsnt of Health and Human Sewvices, Divislon of Health Service Regulatlon, Certiffeate of Need
Section (the “Agency™), and conflrm that the transfer of GSA's interests In these elght {8} HLB machines
and the operation of tha sams o two wholly owhed subskdlarles of CSA 1s not reviewable as a new
Instittitlonal health service under the North Carclina Gertiflcate of Need {("CON") jaw.

The Agency has recently approved a simfiar transfer In an August 18, 2011 Declaratory Ruling ragarding
Radiation Oncology Genters of the Carollnas, Inc. ("ROCC™). That Declaratory Rullng concerned the
transfer of inigrgsts In two radiation oncology faclfites from ROCC to two wholly owned subsidiaries of
ROCC, Atiached hereto as Exhiblls 1 and 2 are the RCCC Declaratory Rullng Request and the ROCC
Declaratory Rullng.  Tho ruling reguested by CSA nere Is directly analegous to the ROCC rullng, the only
difference being that ROCC Involvad the per so reviewabls ltems of llnear accelerators and simulators
and CSA's requast Involves the per so reviewable llams of heartlung bypass machines.

L BACKGROUND AND FACTS
CSA directly owns elgit (8) Terumo Corporation Serfes 8000 HLB machines. Flve {8) of these HLE
machines are located and used by GSA te provide perusion services at Wakelded, localed at 3000 New

Bern Avenue, Ralelgh, NC 27620, Three (3) of these HLB machines are Iocated and used by CSA to
provide perfusion services at Rex, located at 4420 Lake Boone Trall, Raleigh, NC 27607, CSAslso owns

WWWLPOYNERSPRUILLLCOM RALEIGH / CHARLOTIE / ROCKYMOUNT /  SOUTHERN PINES

301 Fapetiandlie Suest, SUNe 1900, Ralelgh, HO 27601 PO Bex 1501, Kalelgh, RO 276021801 P 918,7830400
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Mr. Cralg R, Smith, Chief
Ms. Martha Frisone, Asslstant Chlef
November 21, 2011
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seven (7} cell saver machlnes located at WakeMed In Ralelgh, and two (2) located at WakeMed-Cary.
Thess cell saver machines are Baylor Rapid Aufologous Transfusion (BRAT) machines manufactured by
Sorin Corporation and are not subject to CON review. CSA does nol own the BRAT machines at Re,
which are owned by the hosplfal. CSA also provides the hospitals with the services of seven (7) licensed
perfusionists, who are employed by CSA's affilate Carolina MSO, L.L.C. (MSC) but work for CSA
pursuant to lls Management Services Agreement with MSO,

The five (5} HLB machines at WakeMed are |absied A, B, C, D, and E, and the three (3) al Rex are
labeled 1, 2, and 3. Each HLB machine censlsts of the following: (a) a four {4) or five (5) pump Terums
Base; (b) three {3) or four {4) Terumo 8000 rolier pump modules (8000 roller pump modules), {c) ona (1)
Madtronic Blo-Medicus artetial pump series 560 {Blo pump}; {d) one (1) Madlronic TX B0 Flownieter
{Flowmeter); and (a) one (1) Sachrist aloxygen mixer {Sechrist). Simllatly, the seven {7) BRAT
machines at WakeMed in Ralsigh ars labseled A, 8, C, D, E, F and G, and the two at WakeMed-Cary are
iabsjed 1 and 2. Each HLB machine (and Its components) end BRAT machine Is identifed by its serlal
numbers (SN}, mods! numbers and the hospital where It Is located, as dascribed In Exhibit 3 to this letler,

The surgeons of Carollna Cardlovascular Surgical Assoclatss, P.A. (Practice), slarled performing opsn
heart surgery and providing thelr own perfusion services at WakeMsd In 1678 and at Rex In 1809,
through either the Practice Itself or a perfusion company owned by the same physiclans. Each of the
eight (8) HLB machines currenlly cwned by CSA is replacement equipment for a machine owned by CSA
(or m predecessor entity) prior to the year 1993, when acquisition of an HLB machine became sublect o
CON revisw ragardiess of its cost, W. Charles Hellon, M.D., founded the Practica in 187¢ and Cardinal
Bio-Medlcal Assoclates, Inc. {Cardinal Blo-Medical), In 1080, Cardinal Blo-Medlcal was the perfusion
company predecassor to CSA that llke CSA was owned by the shareholders of the Fractice. The two
hospltals have never owned the HLB machines used at thelr facilities. Before 1989, Cardinal Biomedical
had acgulred and operated three (3) HLB machines at WakeMed and fwo (2) al RexX. Another
cardlothoracle surgery practice in Ralelgh, Atkinson & Zaok, M.D, P.A., had two {2} additicnal HLB
machines at WeakeMed and onae (1) additional HLB machine gt Rex. Atiinson & Zeok, M.D., P.A. merged
with the Praciice In 1983, and s two (2) surgeon shareholders, Alvan W, Atkinson, M.D., and John V.,
Zaok, M.D., [oined the Practice. Al the sama tme thelr threa (3) HLB machines were acqulred by
Cardinal Blo-Medieal, and they beceme sharsholders of that perfuslon company. Cardinal Blo-Medlcal or
its successor company has continued {o own and operate these elght (8) HLB machines {or thelr
teplacements) at thalr same raspeclive locations al WakeMed and Rex since that time, [n 16087, the
eharsholders of Cardinel Bio-Medical reorganized the company by forming GSA and transferring the
oparations ard ali elght (8) machines to CSA, which was ownad by the same surgeens.

By 2001, CSA needad to replace all elght (8) of Its HLB machines. There was a fourth HLE machine at
Rex ownad by surgeons Abdut G, Chaudhry, M.D. and James H. Davis, M.D. This ons (1) HLB machine
had been loanad fo them by the manufacturer In the late 1980's {o replace one they had provided for usse
at Rex which had become obsolete. At that time, CSA bought this fourth foaned HLB machlne, which had

rady been used at Rex, from the manufacturer to replace one of GSA's older machlnes at Rex.

figreafter, Drs, Chaudhry and Davis no longer provided perfusion services or a HLB machine for use al
Rexi; CSA's purchase of this machine thus resudted In a net decrease In useabls HLB machines at Rex
from four {4} to three (3},

The same year, CSA obtalned replacement equipment for {ts other seven {7) HLB machines at WakeMed

and Rex, at a total capital cost of $322,685. CSA's obsolste machines were subsequently removed out of
North Carofina. By lsiter dated June 25, 2004, the Agency approved CSA’s acquisltion of the seven (7)
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new HLB machines at WakelMad and Rex as replacement eguipment. The Agency's “no revisw” [atler of
that date Is atlached and labeled sa Exhiblt 4.

CSA would fike to transfer lts Interest In the elght (8) HLB machines Into two wholly owned subsidlary
limnlted Rabllity companies, Tha first wholly ownad subsldlary will be named "CSAMS New Bemn Avente,
LLC" and will own the five (5) HLB machines currently operated at WakeMed, Tho second wholly owned
subsldiary will be named “CSAMS Lake Boone Trall, LLC" and will own the three (3) HLB machines
currently opsrated at Rex. The transfer of CSA's Interests In the elght (€) HLB machines Into wo (2}
wholiy owned subsidlarles Is not a CON raviewable event becauss it will have the following results:

{1} No Increase In the HLB machins Inventory in Wake County,
2) No physlcal'relocation of any HLB machinhes In Wake Gounty;
(3} No creation of any new health service faclifties; and

1G] No asset purchases of any per se reviswable equipment, consistent with the ROCC
Declaratory Rullng.

This lelter requests your confirmalon that such a proposed kransfer of interests would not trigger any of
the new institutional heaith service provisions In the GON slatute, and the transaclion may proceed

without first acqulring & CON,
IL ANALYSIS

The CON law provides that ihe “acquisition by purchase, donatton, leass, transfer or comparable
arrangement’ of an HLB machine conslitutes a *néw Institutional heaith service” that is sublect to GON
review. N.C. Gen, Stat. § 131E-176(16){1; § 131E-178(a), However, we believe the creation of these two
wholly owned subsidlaries ls not a reviswabls event because CSA, the owner of the COCN rights for the
alght (8) HLB machines, is not undergelag any direct change In Its ownership stalus, Rather, this s
merely a type of reorganization In the nature of thove which the CON rules recognize as non-reviewable.

Until 1683, the acquisition of an HLB machine was not regutated under the CON law unless It Involved the
obiigation of a caplial expenditure exceeding two milllon dollars ($2,000,000), which far exceets the cost
of this equipment, See N.C. Sess, Laws 1983, ¢.7, § 2 (adding the acquisition of HLE machines and any
“malor medleal squipment’ costing more than $760,000 a8 "new Inslitullone] health services" requiring a8
CON). However, effective March 18, 1983, the General Assembly amended the CON law to make the
acquisition of HLE machines tonstiute a "new Institutional health senvice” requiting a CON regardiess of
Its cost. N.C. Gen. Stat. § 131E-176(10a), (16){1.5., as amended by N.C. Sess, Laws 1683,¢.7,§ 2.

Under the CON law, transfer of owpership or control of a CON pilor to completion of & project or operation
of the facliity constitutes grmmclg or withdrawal of a CON. N.C. Gen. Siat § 131E-189. Howevar, {he
Agency's rules provide that In t £ sliuation, nelther ownership nor control of a GON e transferred when
the hoider of the cerilficats is & brporation and the [dentity of the holder changes because of corporate
tearganization, Including tmﬂ,féﬁlng ownership to wholly owned subsidiares. 10A N.CALC.

14G.0502(b)(1) and (o).
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s, Martha Frisone, Asslstant Chisf
November 21, 2011

Page &

Very tiily yours,

Wilson Hayman
Fariner

Willlam R, Shenten
Pariner

Altachments

18







EXHIBIT

North Carolina Department of Health and Human Setvices
Division of Health Service Regulation

Pat McCrory Aldona Z. Wos, M.D.
Governor Ambassador (Ret.)
Secretary DHHS
Drexdal Pratt
Division Director

August 12, 2015

Gary S. Qualls

K&L Gates, LLP

Post Office Box 14210

Research Triangle Park, North Carolina 27709-4210

William R. Shenton

Poyner Spruill

Post Office Box 1801

Raleigh, North Carolina 27602-1801

No Review

Record #: 1683

Business Name: Vidant Radiation Oncology

Business #: 2249

Project Description: Vidant Medical Center becoming 100% owner of NewCo Cancer
Services, LLC

County: Pitt

Dear Messrs. Qualls and Shenton:

The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation
(Agency) received your letter of July 31, 2015 regarding the above referenced proposal. Based
on the CON law in effect on the date of this response to your request, the proposal described
in your correspondence is not governed by, and therefore, does not currently require a certificate
of need. However, please note that if the CON law is subsequently amended such that the above
referenced proposal would require a certificate of need, this determination does not authorize you
to proceed to develop the above referenced proposal when the new law becomes effective.

However, you need to contact the Agency’s Construction and Acute and Home Care Licensure
and Certification Section, DHSR Sections to determine if they have any requirements for
development of the proposed project.

. Healthcare Planning and Certificate of Need Section
Akh ‘ www.ncdhhs.gov -
1_”3 Telophone: 919-855-3873 » Fax: 919-715-4413 L)
Location: Edgerton Building * 809 Ruggles Drive » Raleigh, NC 27603
Mailing Address: 2704 Mail Service Center +Raleigh, NC 27699-2704
An Equal Opportunity/ Affirmative Action Employer
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Gary S. Qualls and William R. Shenton
August 12, 2013
Page 2

It should be noted that this determination is binding only for the facts represented in your
cotrespondence. Consequently, if changes are made in the project or in the facts provided in
your correspondence referenced above, a new determination as to whether a certificate of need is
required would need to be made by this office. Changes in a project include, but are not limited
to: (1) increases in the capital cost; (2) acquisition of medical equipment not included in the
original cost estimate; (3) modifications in the design of the project; (4) change in location; and
(5) any increase in the number of square feet to be constructed.

Please contact this office if you have any questions. Also, in all future correspondence you
should reference the Business # if the facility is licensed.

Sincerely,

( y orthal) S
M (Dt - Wdhol]. F1Ldene,

Janie Rhoe-Jones Martha J. Frison

Project Analyst Assistant Chief, Certificate of Need

ce! Acute and Home Care Licensure and Certification Section, DHSR

Construction Section, DHSR
Assistant Chief, Healthcare Planning



K&L Gates e
K&L ,GATES Post Office Box 14210
Research Triangle Park. NG 27709-4210

430 Davis Drive, Suite 400
Morrisvilla, NC 27560

1 919.466.1190 winw. klgates.com

5 W DR T Gary S. Qualls
July ;}_,1, 2015 D 919.466.1182
; ,;; F 919.516.2072
feo eNéd ‘Q}:‘ - gary.qualls@klgates.com
sne CON 59“&\;
L 2 %)
s

~""'\,=,.Via Hand Delivery

. Shelley Carraway Martha Frisone
Chief iid_ .~ Assistant Chief, Certificate of Need
Department of Health and Human Services Department of Health and Human Services
Division of Health Service Regulation Division of Health Service Regulation
Health Planning and Certificate of Need Health Planning and Certificate of Need
Section Section
809 Ruggles Drive 809 Ruggles Drive
Raleigh, North Carolina 27603 Raleigh, North Carolina 27603

RE: No Review Request - Joint Venture between Vidant and 21st Century Oncology Affiliate
Dear Ms. Carraway and Ms. Frisone:

On behalf of our client, Pitt County Memorial Hospital, Incorporated, d/b/a Vidant
Medical Center (“Vidant”), along with William Shenton, who is counsel for 21st Century
Oncology and its North Carolina affiliate, North .Carolina Radiation Therapy Management
Services, LLC (“NCRT"), enclosed please find an attachment describing a No Review Request
for a potential joint venture between Vidant and NCRT,

As indicated in the No Review Request, we do not believe that this joint venture is
subject to certificate of need review, Thank you in advance for your attention, and please let me

know if you have any questions.

Sincerely,

Gary S. Qualls

ce: William Shenton

Attachments

RT-3042393



July 31, 2015 William R. Shenton
Partner

D: 919.783.2047
F:919,783.1075
wshenton@poynerspruill.com

Shelley Carraway Martha Frisone

Chief Asst. Chief

Healthcare Planning and Certificate of Need Section Certificate of Need

NC Department of Health and Human Services NC Department of Health and Human Services
2704 Mail Service Center 2704 Mail Service Center

Raleigh, NC 27699-2704 Raleigh, NC 27699-2704

RE: No Review Request — Joint Venture between Vidant and 21% Century Oncology Affiliate

Dear Ms. Carraway and Ms. Frisone:

| am writing as counsel for 21* Century Oncology and its North Carolina affiliate, North Carolina Radiation
Therapy Management Services, LLC ("NCRT"), to transmit, along with Gary Qualls and Colleen Crowley,
who are counsel for Vidant Medical Center, a No-Review request for your consideration. Vidant and
NCRT are planning to implement a joint venture which will entail the combination of their respective
freestanding radiation equipment and services in the Greenville area into a new limited liability company,
called Vidant Radiation Oncology.

The enclosed document describes the steps in the transaction, and as we indicate this joint venture
should not be subject to certificate of need review. We appreciate your attention to this request and

please feel free to contact counsel for either of the parties if you should have any questions or need
further clarification.

Very truly yours,

WLl 1 St

William R. Shenton
Partner

VW POY M ERSPRUILL, COR RALEIGH / CHARLOTTE /  ROCKYMOUNT  / SOUTHERN PINES

401 Fayeltavitie Straed, Suile 1900, Raleigh, NC 27601 P, Box 1801, Ralzigh, NG 27602-1801 P.919.783.6400
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No Review Request for Joint Venture between
Vidant Health and 21st Century Oncology

The purpose of this request is to inform the North Carolina Department of Health and
Human Services, Division of Health Service Regulation, Healthcare Planning and Certificate of
Need Section (the “Agency”) of a planned joint venture between Pitt County Memorial Hospital,
Incorporated, d/b/a Vidant Medical Center (“Vidant™) and North Carolina Radiation Therapy
Management Services, LLC (“NCRT”),! involving the combination of their existing,
freestanding radiation oncology equipment and services into a single joint venture limited
liability company to be named Vidant Radiation Oncology (“VRO™). We ask that the Agency
confirm that this joint venture is not reviewable as a new institutional health service under the
North Carolina Certificate of Need (“CON”) law.

STATEMENT OF FACTS

By way of background, NewCo Cancer Services LLC (“NewCo”), d/b/a Leo Jenkins
Cancer Center (“Cancer Center”), a 50/50 joint venture between East Carolina University Brody
School of Medicine (“ECU”) and Vidant, owns and operates two existing linear accelerators
(“linacs™) and CT simulators, pursuant to CON Project [.D. Q-8562-10. See Certificate of Need
attached as Exhibit 1 and Exemption Request and Approval to Replace a CT Simulator attached
as Exhibit 2.  Vidant also owns and operates a Cyberknife linac, which is operated as a
freestanding radiation treatment service at the Cancer Center, pursuant to CON Project 1.D. Q-
8558-10 and Material Compliance letter dated May 19, 2011, See Certificate of Need attached as
Exhibit 3 7and Material Compliance Letter attached as Exhibit 4.

NCRT owns and operates two existing linacs as part of NC Radiation Therapy-

Greenville, See Declaratory Ruling and Exemption attached as Exhibits 5 and 6.

! NCRT is a controlled affiliate of 21st Century Oncology.

RT-3036021 v&



First, Vidant seeks to obtain full ownership of the two linacs and CT simulators currently
owned by NewCo and located at the Cancer Center. NewCo will continue to exist after Vidant
obtains 100% ownership of the linacs and simulators. Once Vidant obtains full ownership, the
same equipment will be used to provide the same radiation oncology services, in the same
location.

Second, as part of a joint venture, Vidant and NCRT will be combining and contributing
their existing freestanding radiation oncology services, medical equipment (including the 5
linacs, one of which is a Cyberknife linac) and related assets to the newly created VRO. After
the joint venture transaction occurs, all of the equipment will continue to be operated in the same
two locations as described above.2 Therefore, as a result of these two steps (collectively, the
“Transaction”), no linacs will be relocated or added to Linear Accelerator Service Area 27, as
defined by the 2015 State Medical Facilities Plan (“SMFP”).

DISCUSSION

I. Obtaining NewCo’s Interest in the Equipment Does Not Require a CON.

As Step #1 to the Transaction, Vidant seeks to acquire 100% ownership of the two linacs
and simulators currently owned by NewCo. A separate, third party will not be obtaining
ownership of the linacs and simulators. Instead, Vidant, the 50% owner of the equipment, will
now become the 100% owner. The linacs and simulators will continue to be operated at the
Cancer Center in the same manner they are currently being operated.

The purchase of NewCo’s interest in the two linacs and simulators does not involve the
offering or expansion of any new facility, service or equipment, and the State’s inventory of

linacs will not change. No new or additional linacs will be acquired or placed in operation in the

2 While at some point in the future VRO may seek to relocate equipment, it would not do so unless and until all
necessary approvals are obtained from the Agency.



State. As detailed below in Section II, this is similar to membership change in the ownership of
regulated equipment and a CON is not required.

1I. Creating VRO as a Conduit for Ownership is Not Regulated Under CON Law,

Likewise, Step 2 in the Transaction -- Vidant and NCRT contributing their respective
linacs to VRO -- does not require a CON. The CON statute provides a lengthy and exclusive list
of activities that constitute development of a new institutional health service, requiring a CON.
The joint venture of two existing entities that already actively provide health services is not
included on that list. Pursuant to a well-established maxim of statutory construction, expressio
unius est exclusio alterius, those transactions not included in N.C. Gen. Stat, § 131E-176(16) do
not require a CON., See, e.g., In re Miller, 357 N.C. 316, 325, 584 S.E.2d 772, 780 (2003)
(stating that “[u]nder the doctrine of expressio unius est exclusio alterius, when a statute lists the
situations to which it applies, it implies the exclusion of situations not contained in the list™); see
also Jackson v. A Woman's Choice, Inc., 130 N.C. App. 590, 594, 503 S.E.2d 422, 425 (1998)
(internal citations omitted) (“Where a statute is explicit on its face, the courts have no authority
to impose restrictions that the statute does not expressly contain.”).

Here, Vidant and NCRT will place the ownership rights of all five linacs into the joint
venture, VRO, NCRT will own 50% of VRO and Vidant will own 50% of VRO. Therefore,
both Vidant and NCRT will continue to own the linacs through their respective ownership of
VRO.

Previous Declaratory Rulings and No Review Decisions demonstrate that the Agency and
the Division of Health Service Regulation have already determined that a CON is not required
for similar membership interest changes pertaining to CON regulated equipment. See Id,

attached as Exhibit 7; In re: Request for Declaratory Ruling by Wake Radiology Oncology



Services, PLLC, et al., attached as Exhibit 8; In re: Request for Declaratory Ruling by Radiation
Therapy Services, Inc. et. al, attached as Exhibit 9; No Review/WakeMed/Acquisition of
Ownership Interest of CSA-1, Owners of Five Heart-Lung Bypass Machines Located in
WakeMed/Wake County attached as Exhibit 10; and No Review /Rex Hospital, Inc./Acquisition of
Ownership Interests of CSAMS Lake Boone, LLC, Owners of Three Heart-Lung Bypass
Machines Located at Rex Hospital/Wake County attached as Exhibit 11,

Likewise, here, Vidant and NCRT’s joint venture does not constitute the acquisition of a
linac. In fact, the underlying linac ownership will be essentially the same. Unlike some of the
prior situations referenced above that were determined not to be subject to CON review, Vidant
and NCRT will still retain an ownership interest in the linacs. No separate third party will be
acquiring any ownership interest in the equipment. The same parties will retain ownership of all
five linacs (now through the joint conduit of VRO); and the linacs will remain in the same
location, and will still be used to serve patients in the same manner.

A “new institutional health service” includes “the acquisition by purchase, donation,
lease, transfer, or comparable arrangement . , . by or'on behalf of any person” a linear accelerator
and simulator, N.C. Gen. Stat. § 131E-176(16)(f1)(5a) and (f1)(9). However, the transaction
contemplated here will not constitute the acquisition of a linear accelerator as defined by N.C.
Gen. Stat. § 131E-176(16). Ownership of the radiation therapy equipment will largely be
unaffected by this transaction. That equipment will continue to be owned, in part, by the same
entities both before and after this transaction. VRO will be owned by Vidant and NCRT. VRO
will merely be the new ownership conduit through which NCRT and Vidant continue to own the

radiation oncology treatment equipment.



A fundamental concept of corporate law is that the owners of corporate stock are distinct
from the corporation itself. See Robinson on North Carolina Corporate Law, § 2.08 (“A
corporation is a legal entity separate and distinct from its shareholders.”) By design, LLC
members also stand in a position similar to corporate shareholders. Id. at § 34.03[3].
Consequently, under the general principles of business organizations law governing LLC
membership interests, the members of an LLC are legally distinct from the LLC itself. Id. at §
34.05[1] (“A membership interest may be acquired directly from the LLC or by assignment from
another holder™).

Vidant and NCRT are merely placing their collective ownership interests into one joint
venture and will then each retain a percentage share of the ownership of the joint venture.
Therefore, this transaction cannot constitute the acquisition of a linear accelerator because
Vidant and NCRT will retain ownership of their respective equipment through the VRO.

CONCLUSION

Based on the discussion herein, Vidant and NCRT request that the Agency provide

confirmation that no CON is required for the proposed Transaction described above.



10.

11.

EXHIBITS
Certificate of Need CON Project I.D. Q-8562-10
Exemption Request (without exhibits) and Approval to Replace CT Simulator
Certificate of Need CON Project I.D. Q-8558-10
Material Compliance Letter dated May 19, 2011
NC Radiation Therapy-Greenville 2007 Declaratory Ruling
NC Radiation Therapy-Greenville’s 2009 Certificate of Need Exemption

Declaratory Ruling for the Charlotte-Mecklenburg Hospital Authority d/b/a/Carolinas
Healthcare System, November 4, 2011

In re: Request for Declaratory Ruling by Wake Radiology Oncology Services, PLLC, et
al.

In re: Request for Declaratory Ruling by Radiation Therapy Services, Inc. et. al.

No Review/WakeMed/Acquisition of Ownership Interest of CSA-1, Owners of Five Heart-
Lung Bypass Machines Located in WakeMed/Wake County

No Review /Rex Hospital, Inc./Acquisition of Ownership Interests of CSAMS Lake Boone,

LLC, Owners of three Heart-Lung Bypass Machines Located at Rex Hospital/Wake
County
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Depairnert af Health and Fearare Seviices ;
Division of Fealth Sevvice Regulation

CERTIFICATE OF NEED

for
Project Identification Number #Q-8562-10

FID #100878

ISSUED TO: NewCo Cancer Services, LLC
P.O. Box 6028
Greenville, NC 27835

Pursuant to N.C. Gen. Stat,'§ 131B-175, et. seq., the North Carolina Depattment of Health and
Human Services hereby authorizes the person or persons named above (the “certificate holder™)
to develop the certificate of need project identified above. The certificate holder shall develop
the project in a manner consistent with the representations in the project application and with the
conditions contained herein and shall make good faith efforts to meet the timetable contained
herein. The certificate holder shall:noti exceed the maximum capital expenditure amount
specified herein during the development of this project, except as provided by N.C: Gen. Stat. §
131B-176(16)e. The certificate holder shall not transfer or assign this cettificate to any other
person except as provided in N.C. Gen, Stat, § 131BE-189(c): This cettificate is valid only for the
scope, physical Jocation, and persbn(s) described herein, The Department may’ withdraw this
certificate pursuant to N.C. Gen, Stat. § 131E-189 for any of the reasons provided in that law.

SCOPLE: N(_aw_Co Cfé_nce_r Services sha_llj aciquirc two éxisting linear acgélerators, CT
simulator, and  related ‘equipment, and multispecialty oncology physician
practices from Last Carolina University Brody School of Medicine/ Pitt County

CONDITIONS: '~ See Reverse Side

PHYSICAL LOCATION: Pitt County Memorial Hospital
"~ 600 Moye Boulevard
Grqenvi]le, NC 27834
MAXIMUM CAPITAL EXPENDITURE: $9,700,000
TIMETABLI: See Reéverse Side
FIRST PROGRESS REPORT DUL: May 1,2011

This certificate is effective as of the 30™ day of December, 2010

ificate of Need Section
Division‘of Health Service Regulation
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CONDITIONS:

1, NewCo Cancer Services, LLC shall materially comply with all representations
made in its application,

2. NewCo Cancer Services, LLC shall not acquire, as part of this project, any equipment
that is not included in the project’s proposed capital expenditure in Section VIII of the
application or which would otherwise require a certificate of need. '

3, NewCo Cancer Services, LLC shall acknowledge acceptance of and agree to comply with
all conditions stated herein to the Certificate of Need Section in writing prior to the
issuance of the certificate of need.

A letter acknowledging acceptance of and agreeing to comply with all conditions stated in the
conditional approval letter was received by the Certificate of Need Section on December 6, 2010.

TIMETABLIE:

Occupancy/Offering of service(s) ‘ _ i April 1, 2011 -

13
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North Carolina Department of Health and Human Services
Division of Health Service Regulation

Pat McCrory Aldona Z. Wos, M.D,
Governor Ambassador (Ret.)
Secretary DHHS

Drexdal Pratt

Division Director

September 13, 2013

Jeffrey Shovelin, Director of Corporate Planning
Vidant Health

Post Office Box 2068

Greenville, North Carolina 27835-6028

Exempt from Review - Replacement Equipment

Facility or Business: ~ Vidant Medical Center

Project Description: ~ Replace CT Scanner and CT Simulator at the Leo Jenkins Cancer Center
County: Pitt

FID #: 933410

Dear Mr. Shovelin;

In response to your letter of August 14, 2013, the above referenced proposal is exempt from certificate of
need review in. accordance with N.C.G.S 131E-184(a)(7). Therefore, you may proceed to acquire,
without a certificate of need, the GE Optima CT580 16 Slice CT Simulator to replace the existing
Siemens SimView CT Scanner. This determination is based on your representations that the existing unit
will be removed from North Carolina and will not be used again in the State without first obtaining a
certificate of need. Further please be advised that as soon as the replacement equipment is acquired, you
must provide the CON Section and the Medical Facilities Planning Section with the serial number of the
new equipment to update the inventory, if not already provided.

Moreover, you need to contact the Acute and Home Care Licensure and Certification Section and the
Construction Section to determine if they have any requirements for development of the proposed project.

It should be noted that this Agency's position is based solely on the facts represented by you and that any
change in facts as represented would require further consideration by this Agency and a separate
determination. If you have any questions concerning this matter, please feel free to contact this office.

) Certificate of Need Section
Ah’h www.ncdhhs.gov
o IS Telephone: 919-855-3873 « Fax: 919-733-8139 ' L4
Location: Edgerton Building * 809 Ruggles Drive * Raleigh, NC 27603
Mailing Address: 2704 Mail Service Center *Raleigh, NC 27699-2704
_ An Equal Opportunity/ Affirmative Action Employer

- R 45—




Jeffrey Shovelin
September 13, 2013

Page 2

Sincerely,

E%e Rhoe-Jones V

Project Analyst Certificaté of Need Section
ce: Acute and Home Care Licensure and Certification, DHSR

Construction Section, DHSR
Medical Facilities Planning Branch, DSHR




August 29, 2013

Ms, Jane Rhoe-Jones

Certificate of Need Section

Division of Health Service Regulation

NC Department of Health and Human Services
2704 Mail Service Center

Raleigh, NC 27699-2704

l'f}d Y 0\6
RE: Request for “No Review” for Replacement CT Scanner and S bt or at the Leo Jenkins Cancer

Center
Dear Ms. Rhoe-Jones:

NewCo Cancer Services, LL.C (NewCo), a joint venture between Vidant Medical Center and ECU’s Leo
Jenkins Cancer Center, plans to replace an existing CT simulator with new equipment. NewCo believes
that the proposed equipment replacement is not subject to review under North Carolina’s Certificate of
Need (CON) laws.

The proposed project includes the replacement of a Siemens SimView CT scanner with a GE Optima
CT580 16 slice CT simulator (see Appendix A for vendor quotes and Appendix B for equipment
compatison table and brochure). The equipment will be secured through accumulated reserves. The
reason for this replacement is due to age and the need for upgraded technology to provide optimal care,
Only minor renovations are needed for the existing CT simulator suite (See Appendix C for drawings and
construction estimate). The total capital costs for the proposed replacement is estimated to be §
1,147,781 (see Appendix D for the Capital Cost Sheet). These costs include all expenses associated with
the equipment and minor renovations. After the new scanner is operational, the existing equipment will
be permanently removed from the facility and will no longer be exempt from CON law (see Appendix B
for required documentation of equipment removal).

NewCo’s proposed project meets the definition of replacement equipment found in G.S. 131E-176(22a).
The total capital expenditure for the equipment is less than $2,000,000 and the equipment being
purchased is for the sole purpose of replacing comparable medical equipment. Since NewCo’s proposal
meets the definition of “replacement equipment™, G.S. 131E-184(a)(7) exempts this project from review.
Therefore, NewCo requests approval of a no review status for the proposed project.

If you require additional information or clarification, please contact me at (252)-847-3631.

ety Dok~

J effrey Shovelin
Director of Corporate Planning
Vidant Health
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Department af Health and Human Sevvices ;
Divisiar af Heallh Service Regrlation

CERTIFICATE OF NEED

for
Project Identification Number #Q-8558-10

FID #933410

ISSUED TO: Pitt County Mem it
"~ P.O.Box6028" ¢
Greeny ille, NC27835

Pursuant to N.C. Gen: Stat, § 131E 175 et seq.; the North Caxolma Dcpartrnent of Health and
Human Services hereby. authonzes the | persoil or persons named- above {the “certificate holder™)
to deveIop the cemﬁcate of ne ;?"progect identified above. The certificate ‘holder shall develop
the project in a manneg‘con sistent with the répresentations in the project apphcatmn and with the
conditions co"tamed herem ancl shall make good faith: efforts to meet the- tlmetqble contained
3 \ - max pital axpendlture amount
1e. deyelop t'of this prcgect excep a,sproﬁded ‘by N.C.\ Gen. Stat. §
131E-l76(16)e The certiﬁcat holder: shall not transfer or:assign this certificate’ to any other
person cxcept as prowded in N.C: Stat -§ 131E-189(c). This certlﬁcate is vahd ‘only for the
scope, physmal Tlocation, and person(s) descrlbed herein. Th 'Department ‘may' mthdraw this
certificate pursuant 1o N C. Gen Stat § 131]3-189 for any.of" the asons prov1ded in that law.

SCOPE: tht County Memorml Hospltal shall acquire a Cybelefe radmsurgery system
and related equlpment from East Carolma University Brody School of Medicine/
PlttCmmty ] ‘ i L . .

CONDITIONS: See Revel se Slde -

PHYSICAL LOCA’I‘ION Pitt County Memurml Hospltal
.-600 Moye Boulevard -
'”Greenwlle, NC 27834

MAXIMUM CAPITAL EXPENDITURI} $4,75l} 800
TIMETABLE: See Reverse Side

FIRST PROGRESS REPORT DUE: May 1, 2011

This certificate is effective as of the 30" day of December, 2010

Coag P LY

Chief, Cgyffficate of Need Section
Division 0f Health Service Regulation
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Divisior of Health Sevvice Regrdlation

CERTIFICATE OF NEED
fo
Project Identification lI'\ﬁuml:nﬂ.r #Q-8558-10

FID #933410

ISSUED TO: Pitt County Memq
' P.O. Box. 6028 LN
Greenvﬂle, NC 27835 :

Pmsuant to N.C. Gen: Stat, § 131E-175, ¢t, seq thc Noﬂh Carohna Department of Health and
Human Services hereby, atithorizes the person or persons ‘pamed-above’ {the “certificate holder”)
to develop the cemﬁcate of need; project identified above. The certlﬁcatc holder shall develop
the project in a.manney’ ‘consistent with the representations in the projéct apphcatmn and with the
conditions contained: herein, and ‘shall make good faith: efforts to meet the: timetable contained
herein, The. emﬁcate holder shall . ot§j exceed the. maxnnum capltal expendlture amount
e development of, this project, exceptas provided: by N.C. Gen. Stat. §
131}3-176(16)6 The certlﬁca‘ ‘ ‘_lder shall not transfer or: ’gn this certlﬁcate to any other
person exccpt as plOVlded in N.C. Gen. Stat ' § 131E-189(c). “This certiﬁcate is vahd only for the
scope, physxcal I ”'atgon, and person(s) described herein. T Department may mthdraw this
certificate pursuant toiN. (8% Gen Stat § 131}3-1 89 for any' hc ons pr0v1ded m ‘that law,

SCOPE: tht County Memomal Hospltal shall acqui Cybeerfe radmsurgery system
and related equlpment from East Carolma University Brody School of Medicine/

CONDITI()NS. See Reverse Slde

PHYSICAL LOCATION. Piit Counfy Memoml Hospltal el
i -.."-600 Moye Boulevard - - B
Greenvxlle, NC 27834 ‘

MAXIMUM CAPITAL EXPENDITURE $4 750 000
TIMETABLE: See Reverse Side

FIRST PROGRESS REPORT DUE: May 1,2011

This certificate is effective as of the 30™ day of December, 2010

ficate of Need Section
Division 0f Health Service Regulation
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CONDITIONS:

1. Pitt County Memorial Hospital, Incorporated shall materially comply with all
representations made in its application,

2. Pitt County Memorial Hospital, Incorporated shall not acquire, as part of this project,
any equipment that is not included in the project’s proposed capital expenditure in
Section VIII of the application or which would otherwise require a certificate of need.

3. Pitt County Memorial Hospital, Incorporated shall acknowledge acceptance of and
agree to comply with all conditions stated herein to the Certificate of Need Section in
writing prior to the issuance of the certificate of need.

A letter acknowledging acceptance of and agreeing to comply with all conditions stated in the
conditional approval letter was received by the Certificate of Need Section on December 6, 2010.

TIMETABLE;

Occupancy/Offering of service(s) | January 1, 2011

21
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North Carolina Department of Health and Human Services
Division of Health Service Regulation
Certificate of Need Section
2704 Mail Service Center » Raleigh, North Carolina 27699-2704

Beverly Eaves Perdue, Governor www.nedhhs, gov/dhsy Craig R, Smith, Section Chief
Lanier M. Cansler, Secretary Phone: 919-855-3873
Fax: 919-733-8139

May 19, 2011

Mr, Jeff Shovelin, Director of Corporate Planning
Pitt County Memorial Hospital

2100 Stantonsburg Road

Greenville, NC 27835

RE:  Material Compliance/ Project LD, # Q-8558-10 Pitt County Memorial Hospital shall acquire a
CyberKnife radiosurgery system and related equipment from East Carolina University Brody School
of Medicine/ Change from operating the CyberKnife as a hospital-based service to a freestanding
radiation freatment center/ Pitt County
FID # 933410

Dear Mr. Shovelin:

In response to your correspondence dated April 18, 2011 regarding the above referenced project, the
Certificate of Need Section has determined that the proposed change is in material compliance with
representations made in the application, These changes include obtaining an additional NPI number and new
Medicare and Medicaid identification numbers to operate the CyberKnife service as a freestanding radiation
treatment center at the same location in the Leo W, Jenkins Cancer Center. This change in operating status
does not constitute a change in the equipment to be acquired from East Carolina University Brody Schoo! of
Medicine. However, you should contact the Construction Section of the Division of Health Service
Regulation to determine if they have any requirements pertinent to the proposed change. -

It should be noted that this Agency's position is based solely on the facts represented by you and that any
change in facts as represented would require further consideration by this Agency and a separate

determination.

If you have any questions concerning this matter, please feel free to contact this office. Please refer to the
Project LD.# and Facility 1.D.# (FID) in all correspondence,

Smcel ely,
e 7/4%@»

Beuwtga.Thq ne-Williams, Project Analyst

Certificate of Need Section

o ....Medicai Facilities Planning Section, DHSR
Construction Section, DHSR
Acute Care Licensure and Certification Section, DHSR

Ah.hs Location: 701 Barbour Drive u Dorothea Dix Hospital Campus = Raleigh, N.C, 27603
N An Equal Opportunity / Affirmative Action Employer
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PitT CounTy MEMORIAL HosprTAL
Uniwersity Health Systems of Eastern Carolinas

F

April 18, 2010

Mr. Craig Smith, Chief

Certificate of Need Section, Division of Health Service Regulation
North Carolina Department of Health and Human Services

2704 Mail Service Center

Raleigh, NC 27699-2704

Re: Notification of a minor project change to Project ID #Q-8558-10 / Pitt County Memorial Hospital,
Inc. / Acquire CyperKnife (linear accelerator) from Brody School of Medicine / Pitt County
FID#933410

Dear Mr. Smith:

This letter serves as notification of a minor project change in approved Project ID #Q-8558-10/ Pitt
County Memorlal Hospital, Inc. / Acquire CyperKnife (linear accelerator) from Brody School of
Medicine / Pitt County. We believe the change outlined below does not constitute a material
difference in the representations made in the original CON, The change was necessary fo comply
with the new CMS Life Safety Code Requirements effective February, 2011,

Specifically, in the original application, Pitt County Memorlal Hospital, Inc. (PCMH) stated the
CyberKnife would be operated in its exlsting location in the existing Leo W. Jenkins Cancer Canter
(LWJCC) as a hospital-based service under the hospital's existing provider numbers. As a result of
new CMS Life Safety Code Requirements effective February, 2011, the LWJCC does not mest the
requirements for institutional space, Therefore, in its existing location, the CyberKnife cannot be
operated as a hospital-based service without first incurring significant capital improvements,

To address this issue, PCMH will operate the CyberKnife in its current location, but instead of
operating as a hospital-based service, PCMH will obtain an additional NP1 number and new
Medicare and Medicaid identification numbers to operate CyberKnife services as a freestanding
radiation treatment center, doing business as "UHS CyberKnife". PCMH believes this change has
not materially altered the approved CON as these changes do not require modifications to
ownership, need, services to be provided, patients to be served, capital costs, staffing, time lines, or
financial projections, :

If you need additional information or have any questions, please do not hesitate to call me at (252)
847-3631 or email me directly at jshoveli@uhseast.com.

Sincerely,

Nl o

Jaff Shovelin
Director of Corporate Planning,
University Health System of Eastern Carolina

- 2100 Staitonshurg Road + RO:Box 6028 Greenville, North arofina * 27835-6028 -
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North Carolina Depattment of Health and Human Setvices
Division of Health Service Regulation
Office of the Director
2701 Mail Service Centet * Raleigh, North Catolina 27699-2701
Michnel F. Ragley, Govetnor , Robert . Plizgesald, Director

Deémpuey Benton, Secretary Phonet 919-§55-3750
Fax: 919-733-2757

Septenber 15, 2007
CERTIFIED MAYY,

Susan H. Hargrove, Bsquire
Smith, Anderson, Blount, Dorsett
Mitchell & Jernigan, L.L.P.

P.O. Box 2611

Raleigh, NC 27602-2611

RE: Deoclaratory Ruling for Radiatlon Therapy Services, Inc. and North Carolina Radiation
Therapy Management Services, Ino.

Dear Ms, Hargrove:

I am enclosing a Declaratory Ruling that you requested, If questions arise, do not
hesitate to let me know,

RIE:JH:peb
Enclosure
oc; Jeff Horton, Chief Operating Officer, DHSR

Lee Hoffman, Chiaf, Certificate of Need Section, DHSR
Azzie Conley, Chief, Acute and Home Care Licensure and Certification Sectlon, DHSR

Marc Lodge, Special Deputy Attorney General, DOJ

éhh% Location: 701 Barbour Drive s Dorothea Dix Hospital Campus = Ralsigh, N,C. 27603 4
kil An Bqual Opportunity / Affrmalive Action Employer
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION
RALFIGH, NORTH CAROLINA

IN RE: REQUEST FOR

DECLARATORY RULING BY RADIATION
THERAPY SERVICES, INC, AND NORTH
CAROLINA RADIATION THERAPY
MANAGEMENT SERVICES, INC.

" DECLARATORY RULING

i

1, Robert J. Fitzgerald, Director of the Division of Health Service Regulation (the
“Department”), hereby issue this declaratory ruling to Radiation Therapy Services, Inc. d/b/a/
21" Century Oncology (“RTS™) and North Carolina Radiation Therapy Management Services,
Inc, ("NC Radiation™) (collcati.vely “Petitioners”) pﬁrsuant to N.C,G,8. § 150B-4, 10A NCAC
14A.0103, and the autlhority delegated to me by the Secretary of the North Carolina Department
of Health and Human Services. Petitloners have filed & Declaratory Ruling Request (the
“Request”) asking the Department to issue a declaratory ruling that they may acquire all of the
stock of Carolina Rﬁdintz‘on and Cancer Treatment Center, Inc. (“CRTC") without certificate of
need (“CON") review.

This ruling is binding on the Department and the person requesting it if thé material facts
stated in the Request are accurate and no material facts have beén omitted from the request. The
ruling applies only to this request, Except as provided by N.C.G.S. § 150B-4, the Department
reserves the right to change the conclusions which are contained in this ruling. Susan H.
Hargrove, Sean A. Timmons, and Jennifer B, Markhan of Smith, Anderson, Blount, Dorsett,
Mitchell & Jemigan, L.L.P., counsel for Petitioners, have requested this ruling on behalf of
Petitioners and have provided the statement of facts upon which this ruling is Sascd. The

material facts as provided by counsel for Petitioners are set out below,

*looLpoe vl d8g LELTECLBLE I XEY JIWINAS40
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STATEMENT OF THE FACTS

Except as noted, the following statement of the facts is based on the representations of
Petitioners in the Request.

Petitioner RTS is a Florida corporation. NC Radiation {s a North Carolina corporation
that is & wholly-owned subsidiary of RTS. Both have their principal business address in Fort
Myers, Florida.

Petitioners wish to acquire 100% of the. {ssued and outstanding stock of CRTC, which
they state is a North Carolina corporation owned by Dr, Gordon Koltls that operates a radiation
therapy facility for cancer patients. Petitioners deseribe CRTC as an onicology treatment center,
that, prior to 26 August 2005, would have been & “health service facility” as defined in N.C.G.S,
§ 131E-176(%b)., S.L. 2005-325 eliminated oncology treatment centers from the category of
“health service facillties,” offective 26 August 2005,

Petitioners also state that CRTC “owns and operates two linear accelerators” and “one
simulator.” Request, p. 3. Footnote 1 fo the Request states:

CRTC has represented to Petitioners that it entered info binding
obligations to acquire the second linear accelerator prior to August 26,
2005, and that the acquisition of the second linear accelerator cost less
than $750,000, including the cost of the ‘equipment, studies, surveys,
designs, plans, working drawings, specifications, construction, installation,
and other activities essential to acquiring and making operational the
second linear accelerator,

I note from the files of the Department that the inventory report of linear acoelerator
equipment submitted by Carolina Radiation Medicine, P.A., certified and dated by Gordon G,

Koltis on April 6, 2007, identifies only one linear accelerator owned by CRTC, The Department

files do not contain any information concerning the purported second linear accelerator.

n

15 e QOHaKZS4q

oy

r~
[aY]

<
r~
o

$0'd 9z:g1 (002 0l 99g L5

28



Petitioners represent that they have executed a stock purchase agreement by which NC
Radiation will acquire 100% of the issued and mlltstanding oepital stock of CRTC from Dr,
Koltis, After closing the transaction, Pefitioners étata that CRTC will remain a separate
corporate entity that is a Wholly-owned subsidiary of NC Radiation. They state that CRTC will
continue to operate its freestanding radiation therapy facility at the same location in Greenville,
Pitt County, North Carolina, in the same manner in which it operated prior to the transaction in
all material ways. Petitioners will pay more than two million dollars to purchase the CRTC
stock. The closing of the transaction is conditioned on receiving confirmation from the
Department that acquisition of the stock will not require a certificate of need.

ANALYSIS

N.C.G.S. § 131E-178 provides that no person shall offer or develop “a new institutional
health service” without first obtaining a CON‘. N.G.C.8. § 131E-176(16) defines “new
institational health service” to include: (1) “The acquisition by purchase, donation, lcasé,
transfer, or comparable arrangement” of a linear accelerator “by or on behalf of any person,”
N.G.C.S. § 131R-176(16)f1.5a, and (2) “The obligation by any person of a capital expenditure
exceeding two million dollars ($2,000,000) to develop or cxpend a heath service or a health
service facility, or which relates to the provision of a health service,” N.C.G.S. § 131R-176(16)b.

The transaction described by Petitioners does not constitute the acquisition of a linear
accelerator or a simulator by any person because ownership of the one reported linear accelerator
and one reported simulator here will n,cst change. CRTC will continue to be the owner of these
two pieces of equipment, and CRTC's legal status-as a corporate entity will not change.

Similarly, the transaction is not.an obligation to develop or expand a héaml service or a

health service facility, since Petitioners represent that CRTC will continue to operate at the same
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{osation in 2 manter that is the same in all material respects as it operated prior to the
transaction. In addition, pursuant to 8.L. 2005-323, oncology treatment centers are not “health
service facilities” for purposes of the CON law.

Finally, on the specific facts of this case, the trangaction proposed by Petitloners is not “a -
capital eicpendinu'e ... which relates to the provision of a health service” within the meaning of
N.C.G.8, § 131B-176(16)b. The definition of “health service” speciﬁpall.y “does not include
administrative and other activities that are not integral to clinical management.” Petitioners’
representations indicate that stock ownership of CRTC is not integral to the clinical management
of CRTC, because in all material respeots the operations of CRTC will not change.

I specifically except from this Ruling any conclusions as to the status or legality of the
ownership-of a purported second linear accelerator by CRTC. The Department has no notice of
the existenos or ownership of the second linear aceelerator, and I make no finding that CRTC
may aocquire or operate, or has properly acquired and operated, a second linear accelerator
without CON review,

CONCLUSION

For the foregoing reasons, assuming the statements of fact in the Request to be true, I
conclude that the acquisition by Petitioners of 100% of the outstanding and issued stock of
CRTC, in the manner represented by Petitioners in the Request, is not subject to CON review,

This ruling is subject to the condition that, after the transaction, CRTC continues to
operate ite freestanding radiation therapy facility at the same location in Greenville, Pitt County,
North Caroling, in the same manner in which it operated prior to the transaction in all material

ways.
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This ruling is not intended to address, expand or validate any activities or status of CRTC
with respect to the requirements of the CON law as it relates to CRTC, The ruling is limited to
the specific facts prosented in the Request. It specifically does not address the status of any

linear accelerator that CRTC may own or-claim to own.

This gﬁ%y

N.C. Departnient of Health and Human Services.
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CERTIFICATE OF SERVICE

T certify that a copy of the foregoing Declaratory Ruling has been served upan the
nonagency party by certified mail, return recelpt requested, by depositing the copy in an
official depository of the United States Postal Service in a firsi~clags, postage pre-paid
envelope addressed as follows:

‘Susan I, Hargrove, Esq.

Smith, Anderson, Blount, Dorsett
Mitchell & Jernigan, L.L.P.

P.0, Box 2611

Raleigh, NC 27602-2611

This the ™ day of September, 2007,

g0 °d S LZYEL £00T pl ueg L9LCEELBLE I RES J3UBN/840
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Division of Health Service Regulation
Certificate of Need Section
2704 Mail Service Center m Raleigh, North Carolina 27699-2704

Beverly Eaves Perdue, Governor www.ncdhhs.gov/dhsr Lee Hoffman, Section Chief
Lanier M, Cansler, Secretary ‘ Phone; 919-855-3873
Fax: 919-733-8139

June 29, 2009

Renee J. Montgomery, Partner
Parker Poe Adams and Bernstein LLP
Post Office Box 389

Raleigh, NC 27602-0389

RE:  Exempt from Review - Replacement Equipment/ Radiation Therapy Services, Inc. d/b/a 21
Century Oncology, Notth Carolina Radiation Therapy Management Services, Inc. and
Carolina Radiation and Cancer Treatment Center, Inc/ Acquire a replacement linear
accelerator for the second linear accelerator located at CRCTC in Greenville/ Pitt County

Dear Ms. Montgomery:

In response to your letters of June 23, 2009, November 18, 2008, and July 29, 2008, the above
referenced proposal is exempt from certificate of need review in accordance with N.C.G.S 131E-
184(a)(7). Therefore, you may proceed to acquire, without a certificate of need, the Varian 2100C,
s/n 1167, to replace the existing Varian 2100C, s/n 527. This determination is based on your
representations that the existing unit will be removed from North Carolina and will not be used again
in the State without first obtaining a certificate of need.

It should be noted that this Agency's position is based solely on the facts represented by you and that
any change in facts as represented would require further consideration by this Agency and a separate

determination. If you have any questions concerning this matter, please feel free to contact this
office.

ﬂcerely, _ A

ene DePorter, Pi’oject Analyst
. YR
Leg/B/Hoffman,

Certificate of Need Section

cee Medical Facilities Planning Section, DHSR

A“\hs Location: 701 Barbour Drive m Dorothea Dix Hospital Campus = Raleigh, N.C. 27603
An Equal Opportunity / Affirmative Action Employer
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North Carolina Depa1tment of Health and Human Services
Division of Health Service Regulation
Office of the Ditector
2701 Mail Service Center * Raleigh, North Carolina 27699-2701
htip:/ /www.nedbhs.gov/dhse

Beverly Eaves Perdue, Governor Drexdal Pratt, Director
Lanier M. Cansler, Seccetary Phone: 919-855-3750
Fax: 919-733-2757

November 4, 2011 CERTIFIED MAIL & FACSIMILE

William W, Stewart, Esq.
K&L Gates LLP

430 Davis Drive, Suite 400
Morrisville, NC 27560

RE;  Declaratory Ruling for The Charlotte-Mecklenburg Hospital Authority
d/b/a Carolinas Healthcare System

Dear Mx. Stewart:

I am enclosing a Declaratory Ruling that you requested. If questions arise, do not hesitate to let
me know.

Sincerely,

_ Drexdal Prdtt
DP:JH:peb
Enclosure

ces Jeff Horton, Chief Operating Officer, DHSR
Craig Smith, Chief, Certificate of Need Section
-Steven Lewis, Chief, Construction Section
Azzie Conley, Chief, Acute and Home Care Licensure and Certification Section
DHSR Medical Facilities Planning Section
Marc Lodge, Special Deputy Attorney General, DOJ

¥

A_hhs Location: 809 Ruggles Drive s Dorothea Dix Hospital Campus = Raleigh, N.C. 27603 €
An Equal Opportunity / Affirmative Action Employer
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION
RALEIGH, NORTH CAROLINA
IN RE: REQUEST FOR )
DECLARATORY RULING BY )
THE CHARLOTTE-MECKLENBURG ) DECLARATORY RULING
HOSPITAL AUTHORITY D/B/A )
CAROLINAS HEALTHCARE SYSTEM )

1, Drexdal Pratt, as Director of the Division of Health Service Regulation, North Carolina
Department of Health and Human Services (“Department” or “Agency”), do hereby issue this
Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A
.0103 under the authority granted me by the Secretary of the Department of Health and Human
Services.

The Charlotte-Mecklenburg Hospital Authority d/b/a Carolinas Healthcare System
(“CMHA™) has requested a declaratory ruling to confirm that its acquisition of the membership
interests of University Radiation Oncology Center, LLC (“UROC”) and its continued operation
of that facility may proceed without first obtaining a Certificate of Need (“CON"). This ruling
will be binding upon the Department and the entities requesting it, as long as the material facts
- stated herein are accurate. This ruling pertains only to the matters referenced herein. Except as
provided by N.C.G.S. § 150B-4, the Department expressly reserves the right to make a
prospective change in the interpretation of the statutes and regulations at issue in this Declaratory
Ruling. William W, Stewart of K&L Gates LLP has requested this ruling on CMHA’s behalf
and has provided the material facts upon which this ruling is based.

STATEMENT OF THE FACTS

UROC, which is located at 8310 University Executive Park, Suite 500, Charlotte, NC

28262, is a limited liability company which provides radiation therapy treatment. UROC was
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acquired by Radiation Oncology Centers of the Carolinas, Inc. (“ROCC”) pursuant to an
exemption in August 1997, Currently, UROC operates a Varian 2100C linear accelerator and a
-GE Highspeed Advantage CT simulator, which the CON Section previously approved.

On August 18, 2011, the Department issued a Declaratory Ruling determining that ROCC
could transfer, without a CON, its interest in UROC and Matthews Radiation Oncology Center
("MROC”) to two wholly owned subsidiaries of ROCC. Once that transaction is consumimated,
ROCC will be the sole member of UROC. ROCC will then transfer its entire membership
interest in UROC to CMHA and CMHA will become UROC’s sole member. Thus, UROC will
remain intact as the same LLC, but with a different membership composition.

ANALYSIS

The CON law provides that no person shall offer or develop a “new institutional health
service” without first obtaining a CON, N.C. Gen. Stat. § 131E-178. The list of new
institutional health services includes “‘the acquisition by purchase, donation, lease, transfer or
comparable arrangement” of a linear accelerator or simulator “by or on behalf of any person,”
N.C. Gen. Stat. § 131E-176(16)(f1)5a, 9, and “the obligation by any person of a capital
expenditure exceeding two million dollars ($2,000,000) to develop or expand a health service or
a health service facility, or which relates to the provision of a health service,” N.C. Gen. Stat. §
131E-176(16)(b).

Prior declaratory rulings show that the Department has already determined that these
definitions do not require an entity to obtain a CON to acquire membership interests in an
existing legal entity like UROC which owns and operates a linear accelerator or simulator. The

declaratory ruling requested by CMHA is consistent with the Department’s prior rulings that
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have interpreted the applicability of the CON Law to the purchase of ownership interests in
health care organizations, for the following reasons:

CMHA’s acquisition of the membership interests in UROC does mot constitute the
acquisition of a linear accelerator or a simulator because the ownership of the equipment will not
change, and the same equipment will be used to provide the same radiation oncology services, in
the same location. UROC will continue to own the two pieces of equipment and UROC’s legal
status as a corporate entity will not change.

The purchase of ROCC’s membership interests in UROC does not involve the offering
or expansion of any new facility, service or equipment, and the state’s inventory of linear
accelerators and simulators will not change. No new or additional equipment will be acquired or
placed in operation in the State.

CONCLUSION

For the foregoing reasons, assuming the statements of fact in the request to be true, 1
conclude that CMHA does not require a certificate of need in order to proceed with the purchiase
of ROCC’s membership interests in UROC.

This the 4["‘&4 day of November, 2011.

M Q (u% ‘

Drexdal ?ratt, Director
Division of Health Service Regulation
N.C. Department of Health and Human Services
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Declaratory Ruling has been served upon the
nonagency party by facsimile and certified mail, return receipt requested, by depositing the copy
in an official depository of the United States Postal Service in a first-class, postage pre-paid
envelope addressed as follows:

CERTIFIED MAIL

William W. Stewart
Ké&IL Gates LLP
430 Davis Drive, Suite 400

Morrisville, NC 27560
Jef@,t/ .
Chi&t Operating Ofﬁcer

This the 4™ day of November, 2011.
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION
RALEIGH, NORTH CAROLINA
IN RE: REQUEST FOR DECLARATORY
RULING BY WAKE RADIOLOGY

ONCOLOGY SERVICES, PLLC, CANCER

)
)
) DECLARATORY RULING
CENTERS OF NORTH CAROLINA, P.C., )
)
)
)

US ONCOLOGY, INC., AOR
MANAGEMENT COMPANY OF VIRGINIA,
LLC AND WAKEMED

I, Drexdal Pratt, as Director of the Division of Health Service Regulation, North Carolina
Department of Health and Human Services (“Department” or “Agency”), do hereby issue this
Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A
0103 under the authority granted me by the Secretary of the Department of Health and Human
Services.

Wake Radiology Oncology Services, PLLC (hereinafter “WROS”); Cancer Centers of
North Carolina, P.C. (“CCNC”); US Oncology, Inc. (“USON”) and its subsidiary AOR
Management Company of Virginia, LLC (*“AOR”); and WakeMed have requested a declaratory
ruling to confirm that the acquisition of the membership interests in WROS and the continued
operation of the oncology treatment center may proceed without first obtaining a certificate of
| need. This ruling will be binding upon the Department and the entities requesting it, as long as
the material facts stated herein are accurate. This ruling pertains only to the matters referenced
herein. Except as provided by N.C.G.S. § 150B-4, the Department expressly reserves the right to
make a prospective change in the interpretation of the statutes and regulations at issue in this
Declaratory Ruling. Attorneys for the Petitioners have requested this ruling on their behalf and

have provided the material facts upon which this ruling is based.
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STATEMENT OF THE FACTS

WROS is a North Carolina professional limited liability company presently owned by
certain physician-members, each of whom owns a specific percentage of the total membership
interests in WROS. WROS provides radiation oncology treatment services at 300 Ashville
Avenue, Suite 110, Cary, North Carolina, based on a certificate of need that was issued in 1997
to own an oncology treatment center and to operate a linear accelerator and simulator and other
equipment used in furnishing radiation oncology services.

CCNC is a professional corporation organized under the laws of the State of North
Carolina. CCNC employs physicians licensed to practice medicine in the State of North
Carolina, who provide oncology treatment services, including radiation oncology services
through the use of a linear accelerator,

USON is a business corporation organized under the laws of the State of Delaware.
Through its subsidiaries, US Oncology provides administrative support for, and furnishes
medical equipment used by, oncology practices throughout the United States.

AOR is a limited liability company, a subsidiary of USON and was organized under the
laws of the State of Delaware and authorized to do business in North Carolina. AOR provides

| administrative and other support services to CCNC under a Management Services Agreement
with CCNC.

WakeMed is a North Carolina nonprofit corporation engaged in the provision of acute
care seryices and other health care services in Wake County.

WROS established its oncology treatment center on or about July 17, 1998. Since the
establishment of its oncology treatment center, WROS has continuously operated the oncelogy

treatment center established pursuant to the CON it received in 1997.
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When the CON Law was amended in 2005, WROS already was operating an existing
oncology treatment center pursuant to the CON that it had obtained in 1997 and using a linear
accelerator and simulator that had been recognized in the SMFP inventory for seven yearé. Since
it already owned the equipment, it was not required to obtain a second CON to be able to
continue to operate its linear accelerator and simulator.

Recently, WROS physician owners approved a conversion of WROS from a professional
limited liability company to a limited liability company, to occur simultaneously with the sale of
ownership interests to CCNC. It is likely that WROS will change its name after the sale,
Subsequently, in a separate transaction, WakeMed anticipates purchasing a minority membership
interest in the renamed WROS (“the LLC”).

This change in the business form of WROS that has been approved by its physician
owners will not constitute a change in or dissolution of WROS, the legal entity that received the
CON in 1997 and has continuously operated the oncology treatment center and the linear
accelerator and simulator since they became operational.

After these two transactions, the LLC will continue to exist as a legal and business entity,
and will continue to own the oncology treatment center and the equipment that was authorized
under the 1997 CON, including the linear accelerator and simulator. The oncology treatment
center and its equipment will remain at the same location at 300 Ashville Avenue in Cary.

The LLC will not offer any medical services. Oncology treatment services will be
furnished by physicians associated with CCNC.

ANALYSIS
The CON law provides that no person shall offer or develop a “new institutional health

service” without first obtaining a CON. N.C. Gen. Stat. § 131E-178. The list of new
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institutional health services includes “the acquisition by purchase, donation, lease, transfer or
comparable arrangement” of a linear accelerator or simulator “by or on behalf of any person,”
N.C. Gen, Stat. § 131E-176(16)(f1)5a, 9, and “the obligation by any person of a capital
expenditure exceeding two million dollars ($2,000,000) to develop or expand a health service or
a health service facility, or which relates to the provision of a health service,” N.C. Gen. Stat. §
131E-176(16)(b).

Prior declaratory rulings show that the Department has already determined that these
definitions do not require an entity to obtain a CON to acquire membership interests in an
existing legal entity like WROS which owns and operates a linear accelerator or simulator. The
declaratory ruling requested by Petitioners is consistent with the Department’s prior rulings that
have interpreted the applicability of the CON Law to the purchase of ownership interests in
health care organizations, for the following reasons:

The entity that owns the linear accelerator and simulator will not change, and the same
equipment will be used to provide the same radiation oncology services, in the same location.
The LLC will continue to own the linear accelerator, the simulator, and all the oncology
treatment center assets that were authorized under the 1997 CON and have been used to furnish
.oncology treatments to patients. I[ts membership composition initially will change from the
present physician members to a single member, CCNC, with the subsequent purchase of a
minority interest by WakeMed.

The Proposed Transaction will involve expenditures by CCNC, and later by WakeMed,
but these will be purchases of ownership interests in an existing limited liability company that

owns the oncology treatment center. There will be no capital expenditure to develop or expand a
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health service or health service facility because the same equipment will continue to be operated
at the same location, and no expansion of services is proposed.

The Proposed Transaction does not involve the offering or expansion of any new facility,
service or equipment, and the state’s inventory of linear accelerators and simulators will not
change. No new, or additional equipment will be acquired or placed in operation in the State.

CONCLUSION

For the foregoing reasons, assuming the statements of fact in the request to be true, I
conclude that the Petitioners do not require a certificate of need in order to proceed with the
Proposed Transaction.

This the day of September, 2010.

Drexdal Pratt, Director
Division of Health Service Regulation
N.C. Department of Health and Human Services
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Declaratory Ruling has been served upon the
nonagency party by certified mail, return receipt requested, by depositing the copy in an official
depository of the United States Postal Service in first-class, postage pre-paid envelope addressed
as follows:

CERTIFIED MATL

Ronald I. Kirschbaum

KIRSCHBAUM, NANNEY, KEENAN & GRIFFIN, P.A.
P.O. Box 19766

Raleigh, North Carolina 27607

Attorneys for Wake Radiology Oncology, PLLC

William R, Shenton

POYNER SPRUILL LLP

301 Fayetteville Street, Suite 1900

Raleigh, North Carolina 27601

Attorneys for U.S. Oncology, Inc. and AOR Management
Company of Virginia, LL.C

Larry E. Robbins

WYRICK ROBBINS YATES & PONTON, LLP
P.O. Drawer 17803

Raleigh, North Carolina 27607

Attorneys for Cancer Centers of North Carolina, P.C.

Maureen Demarest Murray

SMITH MOORE LEATHERWOOD LLP
P.O.Box 21927

Greensboro, North Carolina 27420
Attorneys for WakeMed

This the day of September, 2010.

Jeff Horton
Chief Operating Officer
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION
RALEIGH, NORTH CAROLINA

IN RE: REQUEST FOR

DECLARATORY RULING BY RADIATION
THERAPY SERVICES, INC. AND NORTH
CAROLINA RADIATION THERAPY
MANAGEMENT SERVICES, INC.

DECLARATORY RULING

R

I, Robert J. Fitzgerald, Director of the Division of Health Service Regulation (the
“Department™), hereby issue this declaratory ruling to Radiation Therapy Services, Inc. d/b/a/
21% Century Oncology (“RTS”) and North Carolina Radiation Therapy Management Services,
Inc. (“NC Radiation”) (collectively “Petitioners”) pursuant to N.C.G.S. § 150B-4, 10A NCAC
14A.0103, and the authority delegated to me by the Secretary of the North Carolina Deparument
of Health and Human Services. Petitioners have filed a Declaratory Ruling Request (the
“Request”) asking the Department to issue a declaratory ruling that they may acquire all of the
stock of Carolina Radiation and Cancer Treatment Center, Inc. (‘CRTC”) without certificate of
need (“CON”) review.

This ruling is binding on the Department auci the person requesting it if the material facts
‘stated in the Request are accurate and no material facts have been omitted from the request. The
ruling applies only to this request. Except as provided by N.C.G.S. § 150B-4, the Department
reserves the right to change the conclusions which are contained in this ruling. Susan H.
Hargrove, Sean A. Timmons, and Jennifer B. Markhan of Smith, Anderson, Blount, Dorsett,
Mitcheli & Jernigan, L.L.P.,, counsel for Petitioners, have requested this ruling on behalf of
~ Petitioners and have provided the statement of facts upon which this ruling is based. The

material facts as provided by counsel for Petitioners are set out below.
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STATEMENT OF THE FACTS

Except as noted, the following statement of the facts is based on the representations of
Petitioners in the Request.

Petitioner RTS is a Florida corporation. NC Radiation is a North Carolina corporation
that is a wholly-owned subsidiary of RTS. Both have their principal business address in Fort
Myers, Florida.

Petitioners wish to acquire 100% of the issued and outstanding stock of CRTC, which
they state is a North Carolina corporation owned by Dr. Gordon Koltis that operates a radiation
therapy facility for cancer patients. Petitioners describe CRTC as an oncology treatment center
that, prior to 26 August 2005, would have been a “health service facility” as defined in N.C.G.S.
§ 131E-176(9b). S.L. 2005-325 eliminated oncology treatment centers from the category of
“health service facilities,” effective 26 August 2003,

Petitioners also state that CRTC “owns and operates two linear accelerators” and “one
simulator.” Request, p. 3. Footnote 1 to the Request states:

CRTC has represented to Petitioners that it entered into binding
obligations to acquire the second linear accelerator prior to August 26,
2005, and that the acquisition of the second linear accelerator cost less
than $750,000, including the cost of the equipment, studies, surveys,
designs, plans, working drawings, specifications, construction, installation,
and other activities essential to acquiring and making operational the
second linear accelerator.

I note from the files of the Department that the inventory report of linear accelerator
equipment submitted by Carolina Radiation Medicine, P.A., certified and dated by Gordon G.

Koltis on April 6, 2007, identifies only one linear accelerator owned by CRTC. The Department

files do not contain any information concerning the purported second linear accelerator.



Petitioners represent that they have executed a stock purchase agreement by which NC
Radiation will acquire 100% of the issued and outstanding capital stock of CRTC from Dr.
Koltis. After closihg the transaction, Petitioners state that CRTC will remain a separate
corporate entity that is a wholly-owned subsidiary of NC Radiation. They state that CRTC will
continue to operate its freestanding radiation therapy facility at the same location in Greenville,
Pitt County, North Carolina, in the same manner in which it operated prior to the transaction in
all material ways. Petitioners will pay more than two million dollars to purchase the CRTC
stock. The closing of the transaction is conditioned on receiving confirmation from the
Department that acquisition of the stock will not require a certificate of need.

ANALYSIS

N.C.G.S. § 131E-178 provides that no person shall offer or develop “a new institutional
health service” without first obtaining a CON. N.G.C.S. § 131E-176(16) defines *“new
institutional health service” to include: (1) “The acquisition by purchase, donation, lease,
transfer, or comparable arrangement” of a linear accelerator “by or on behalf of any person,”
N.G.C.S. § 131E-176(16)f1.5a, and (2) “The obligation by any person of a capital expenditure
exceeding two million dollars ($2,000,000) to develop or expand a heath service or a health
service facility, or which relates to the provision of a health service,” N.C.G.S. § 13 1E-176(16)b,

The transaction described by Petitioners does not constitute the acquisition of a linear
accelerator or a simulator by any person because ownership of the one reported linear accelerator
and one reported simulator here will not change. CRTC will continue to be the owner of these
two pieces of equipment, and CRTC’s legal status as a corporate entity will not change.

Similarly, the transaction is not an obligation to develop or expand a health service or a

health service facility, since Petitioners represent that CRTC will continue to operate at the same
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location in a manner that is the same in all material respects as it operated prior to the
transaction. In addition, pursuant to S.L. 2005-325, oncology treatment centers are not “health
service facilities” for purposes of the CON law.

Finally, on the specific facts of this case, the transaction proposed by Petitioners is not “a
capital expenditure . . . which relates to the provision of a health service” within the meaning of
N.C.G.S. § 131E-176(16)b. The definition of “health service” specifically “does not include
administrative and other activities that are not integral to clinical management.” Petitioners’
representations indicate that stock ownership of CRTC is not integral to the clinical management
of CRTC, because in all material respects the operations of CRTC will not change.

I specifically except from this Ruling any conclusions as to the status or legality of the
ownership of a purported second linear accelerator by CRTC. The Department has no notice of
the existence or ownership of the second linear accelerator, and 1 make no finding that CRTC
may acquire or operate, or has properly acquired and operated, a second linear accelerator
without CON review.

CONCLUSION

For the foregoing reasons, assuming the statements of fact in the Request to be true, I
conclude that the acquisition by Petitioners of 100% of the outstanding and issued stock of
CRTC, in the manner represented by Petitioners in the Request, is not subject to CON review.

This ruling is subject to the condition that, after the transaction, CRTC continues to
operate its freestanding radiation therapy facility at the same location in Greenville, Pitt County,
North Carolina, in the same manner in which it operated prior to the transaction in all material

ways,
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This ruling is not intended to address, expand or validate any activities or status of CRTC
with respect to the requirements of the CON law as it relates to CRTC. The ruling is limited to
the specific facts pfesentcd in the Request. It specifically does not address the status of any
linear accelerator that CRTC may own or claim to own.

This day of ., 2007.

Robert J. Fitzgerald, Director
Division of Health Service Regulation
N.C. Department of Health and Human Services
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CERTIFICATE OF SERVICE

1 certify that a copy of the foregoing Declaratory Ruling has been served upon the
nonagency party by certified mail, return receipt requested, by depositing the copy in an official
depository of the United States postal service in a first class, postage prepaid envelope addressed
as follows:

CERTIFIED MAIL

Susan H. Hargrove

Smith, Anderson, Blount, Dorsett,
Mitchell & Jernigan, L.L. P

P.O. Box 2611

Raleigh, NC 27602-2611

This day of , 2007.

Jeff Horton
Chief Operating Officer
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EXHIBIT

North Carolina Department of Hcalth and Human Services
Division of Health Service Regulation
Certificate of Need Section
2704 Mail Service Center * Raleigh, North Carolina 27699-2704
herp:/ fwwrw.nedhhs.gov/dhse/

Drexdal Pratt, Director
Beverly Eaves Perdue, Governoz Czaig R. Smith, Secton Chief
Albert A, Delia, Acting Secretary Phone: (919) 855-3873
Fax: (919) 7338139

February 27, 2012

Maureen Demarest Murray
Smith, Moore, Leatherwood

300 N. Greene Street, Suite 1400
Greensboro, NC 27401

RE: No Review / WakeMed / Acquisition of ownership interests of CSA-1, owners of five heart-
lung bypass machines located at WakeMed / Wake County
FID #: 943528

Dear Ms. Murray:

The Certificate of Need (CON) Section received your letter of February 8, 2012 regarding the above
referenced proposal. Based on the CON law in effect on the date of this response to your request,
the proposal described in your correspondence is not governed by, and therefore, does not currently
require a certificate of need, However, please note that if the CON law is subsequently amended
such that the above referenced proposal would require a certificate of need, this determination does
not authorize you to proceed to develop the above referenced proposal when the new law becomes
effective,

It should be noted that this determination is binding only for the facts represented by you.
Consequently, if changes are made in the project or in the facts provided in your correspondence
referenced above, a new determination as to whether a certificate of need is required would need to
be made by the Certificate of Need Section. Changes in a project include, but are not limited to: (1)
increases in the capital cost; (2) acquisition of medical equipment not included in the original cost
estimate; (3) modifications in the design of the project; (4) change in location; and (5) any increase
in the number of square feet to be constructed.

Please contact the CON Section if you have any questions.

Smcerely,
Ceaug K It
Mlchael ~MeKillip Craig R&Smith, Chief
Project Analyst Certificate of Need Section
aéhl(\ Location: 809 Ruggles Drive, Dorothea Dix Hospital Campus, Raleigh, N.C, 27603 &%
L4 S An Equal Opportunity/ Affirmative Action Employer g
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February 8, 2012

Via E-Mail and U,S, Mail

Mr. Craig R. Smith, Chief

Ms, Martha Frisone, Assistant Chief

“North Carolina Department of Health
Service Regulation

Certificate of Need Section

2704 Mail Service Center

Raleigh, North Carolina 27696-2704

Re:  WakeMed Acquisition of Ownership Interests in CSA-1

Dear Mr, Smith and Ms, Frisone;

We represent WakeMed, The purpose of this letter is to provide notice to the North
Carolina Department of Health and Human Services, Division of Health Service Regulation,
Certificate of Need Section (the “Agency”) and confirm that WakeMed’s acquisition of the
ownership interests of CSA-1 is not reviewable as a new institutional health service under the
North Carolina Certificate of Need (“CON”) law. CSA-1 is a wholly owned sub of CSA
Medical, LLC (“CSA”) and owns five (5) heart lung bypass (“HLB”) machines that have been
and are operated at WakeMed, WakeMed would acquire the membership interests in CSA-1,
which would continue to exist as a legal entity and to own the five (5) HLB machines that would
remain located and operated at WakeMed. '

‘ The Agency has issued numerous declaratory rulings and no review letters that
acknowledge that acquisition of ownership interests in a legal entity does not constitute a
reviewable acquisition of the medical equipment owned by. that legal entity. For example, in a
declaratory ruling issued to New Hanover Perfusionists, Inc., the Agency determined that the
purchase of stock did not constitute the acquisition of a heart-lung bypass machine because
ownership of the regulated heart-lung bypass equipment would not change. The Agency also
determined that the transaction was not an obligation to develop or expand a health service or
health service facility because the equipment company was not a health service facility., The
stock purchase transaction proposed also was not “a capital expenditure . . . which relates to the
provision of a health service” within the meaning of N.C. Gen. Stat. § 131E-176(1 6)(b). The
definition of “health service” specifically “does not include administrative and other activities
that are not integral to clinical management.” Stock or membership interest ownership is not
integral to clinical management. - In re: Request for Declaratory Ruling by New Hanover
Perfusionists, Inc., January 24, 2008,



Mr, Craig R. Smith, Chief

Ms. Martha Frisone, Assistant Chief
February 8, 2012

Page 2

Similarly, the Department approved the sale of 100% of the issued and outstanding stock
of a company that owned a linear accelerator to another entity. Linear accelerators are regulated
in the same manner as heart-lung bypass equipment. The Department held that certificate of
need review was not required for the stock purchase transaction, See Declaratory Ruling, In re:
Request for Declaratory Ruling by Radiation Therapy Services, Inc. and North Caroling
Radiation Therapy Management Services, Inc., September 14, 2007,

We would appreciate written confirmation from you that the anticipated transaction does
not require CON review, If you require additional information to consider this request, please

contact us, We appreciate your consideration.

Sincerely yours,

SMITH MOORE LEATHERWOOD LLP

%M it

Maureen Demarest Murray

cc: Stan Taylor, WakeMed
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North Carolina Department of Health and Human Setvices
Division of Health Setvice Regulation
Certificate of Need Section
2704 Mail Service Center * Raleigh, North Carolina 27699-2704
bttp:/ /www.ncdhhs.gov/dhsr/

Drcxdal Pratt, Director

Beverly Eaves Perdue, Governor Craig R. Smith, Section Chief
Albert A, Delia, Acting Secretary Phone: (919) 855-3873

Fax: (919) 733-8139
February 27, 2012

Gary 8. Qualis

K & L Gates, LLP

P.O. Box 14210

Research Triangle Park NC 27709-4210

RE: No Review / Rex Hospital, Inc. / Acquisition of ownership interests of CSAMS Lake Boone,
LLC, owners of three heart-lung bypass machines located at Rex Hospital / Wake County
FID #: 953429

Dear Mr. Qualls:

The Certificate of Need (CON) Section received your letter of February 9, 2012 regarding the above
referenced proposal. Based on the CON law in effect on the date of this response to your request,
the proposal described in your correspondence is not governed by, and therefore, does not currently
require a certificate of need. However, please note that if the CON law is subsequently amended
such that the above referenced proposal would require a certificate of need, this determination does
not authorize you to proceed to develop the above referenced proposal when the new law becomes
effective.

It should be noted that this determination is binding only for the facts represented by you.
Consequently, if changes are made in the project or in the facts prov1ded in your correspondence
referenced above, a new determination as to whether a certificate of need is required would need to
be made by the Certificate of Need Section. Changes in a project include, but are not limited to: (1)
increases in the capital cost; (2) acquisition of medical equipment not included in the original cost
estimate; (3) modifications in the design of the project; (4) change in location; and (5) any increase
in the number of square feet to be constructed.

Please contact the CON Section if you have any questions,

Sincerely,
Michael J, McKill Cra1g R m1th Chlef
Project Analyst Certificate of Need Section
Location: 809 Ruggles Drive, Dorothea Dix Hospital Campus, Raleigh, N.C. 27603 Y
44\}!}5 An Equal Opportunity/Affirmative Action Employer L4
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| K
K&L I GATES K&l Gates e ‘\})»

' Post Office Box 14210
F o, Research Triangle Park, NG 27709-4210

R 430 Davis Drive, Sulte 400

. Recelved by \f‘”‘ Morrisville, NG 27560

the CON Section {1
ChoCoo c.>] : 7 919.466.1190 iww.kigates.com

Gary S. Qualls
D 919.466.1182
F 919.516.2072

gary.quallsi@klgates.com
February 9, 2012

Mr, Craig R, Smith, Chief

Ms. Martha Frisone, Assistant Chief

North Carolina Department of Health
Service Regulation

Certificate of Need Section

2704 Mail Service Center

Raleigh, North Carolina 27696-2704

Re:  Rex Acquisition of Ownership Interests in CSAMS Lake Boone Trail, LLC
Dear Mr, Smith and Ms, Frisone:

We represent Rex Hospital, Inc. (“Rex™). The purpose of this letter is to provide notice
to the North Carolina Department of Health and Human Services, Division of Health Service
Regulation, Certificate of Need Section (the “Agency”) and confirm that Rex’s acquisition of the
ownership interests of CSAMS Lake Boone Trail, LLC (“CSA Lake Boone”) is not reviewable
as a new institutional health service under the North Carolina Certificate of Need (“CON”) law.
CSA Lake Boone is a wholly owned sub of CSA Medical, LLC (“CSA™) and owns three (3)
heart-lung bypass (“HLB”) machines that have been and are operated at Rex. Rex would acquire
' the membership interests in CSA Lake Boone, which would continue to exist as a legal entity
and to own the three (3) HLB machines that would remain located and operated at Rex.

The Agency has issued numerous declaratory rulings and no review letters that
acknowledge that acquisition of ownership interest in a legal entity does not constitute a
reviewable acquisition of the medical equipment owned by that legal entity. For example, in a
declaratory ruling issued to New Hanover Perfusionists, Inc., the Agency determined that the
purchase of stock did not constitute the acquisition of a heart-lung bypass machine because
ownership of the regulated heart-lung bypass equipment would not change. The Agency also
determined that the transaction was not an obligation to develop or expand a health service or
health service facility because the equipment company was not a health service facility. The
stock purchase transaction proposed also was not “a capital expenditure . . . which relates to the
provision of a health service” within the meaning of N.C. Gen. Stat. § 131E-176(16)(b). The



K&L|GATES

Mr. Craig R. Smith, Chief
Martha Frisone, Assistant Chief
February 9, 2012

Page 2

definition of “health service” specifically “does not include administrative and other activities
that are not integral to clinical management.” Stock or membership interest ownership is not
integral to clinical management, In re: Request for Declaratory Ruling by New Hanover
Perfusionists, Inc., January 24, 2008,

Similarly, the Department has recently approved the sale of 100% of the membership
interests in a company that owned a linear accelerator to another entity. Linear accelerators are
regulated in the same manner as heart-lung bypass equipment. The Department held that
certificate of need review was not required for the LLC membership purchase transaction. See
Declaratory Ruling, In re: Request for Declaratory Ruling by The Charlotte-Mecklenburg
Hospital Authority d/b/a Carolinas Healthcare, November 4, 2011 (attached as Exhibit 1),

We would appreciate written confirmation from you that the anticipated transaction does
not require CON review, If you require additional information to consider this request, please
contact us. We appreciate your consideration.

Sincerely yours,

K&L GATES LLP

Fay 8 Quolle

Gary S. Qualls
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EXHIBIT

;-

Notth Carolina Department of Health and Human Services
Division of Health Service Regulation
Office of the Directot
2701 Mail Service Center * Raleigh, Notth Carolina 27699-2701
http:/ fwww.nedhhs.gov/dhst

Beverly Eaves Perdue, Govetnor Drexdal Prate, Ditector
Yanier M, Cansler, Secretary Phone: 919-855-3750
Fax: 919-733-2757

November 4, 2011 CERTIFIED MATI & FACSIMILE

William W, Stewart, Esq.
K&I. Gates LLP

430 Davis Drive, Suite 400
Morrisville, NC 27560

RE: Declaratory Ruling for The Chatlotte-Mecklenburg Hospital Authority
d/b/a Carolinas Healthcare System

Dear Mr. Stewart:

T am enclosing a Declaratory Ruling that you requested. If questions arise, do not hesitate to let
me know.,

Sincerely,
Drexdal Pratt
DP:.JH:peb
Enclosure
ce: Jeff Horton, Chief Operating Officer, DHSR
Craig Smith, Chief, Certificate of Need Section
Steven Lewis, Chief, Construction Section
Azzie Conley, Chief, Acute and Home Cate Licensure and Certification Section

DHSR Medical Facilities Planning Section
Marc Lodge, Special Deputy Attorney General, DOJ

d,hhs Location: 809 Ruggles Drive « Dorothea Dix Hospital Campus = Raleigh, N.C. 27603 L1
An Bqual Opportunity / Affirmative Action Employer
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION
RALFEIGH, NORTH CAROLINA
IN RE: REQUEST FOR )
DECLARATORY RULING BY )
THE CHARLOTTE-MECKLENBURG ) DECLARATORY RULING
HOSPITAL AUTHORITY D/B/A )
CAROLINAS HEALTHCARE SYSTEM )

I, Drexdal Pratt, as Director of the Division of Health Setvice Regulation, Noxth Carolina
Department of Health and Human Services (“Department” or “Agency”), do hereby issue this
Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A
.0103 under the authority granted me by the Secretary of the Department of Health and Fluman
Services.

The Chatlotte-Mecklenburg Hospital Authority d/b/a Carolinas Healthcare System
(“CMHA”) has requested a declaratory ruling to confirm that its acquisition of the membership
interests of University Radiation Oncology Center, LLC (“UROC”) and its continued operation
of that facility may proceed without first obtaining a Certificate of Need (“CON"). This ruling
will be binding upon the Department and the entities requesting‘it, as long as the material facts
stated herein ate accurate. This ruling pertains only to the matters referenced herein. Except as
provided by N.C.GS. § 150B-4, the Department expressly reserves the right to make a
prospective change in the interpretation of the statutes and regulations at issue in this Declatatory
Ruling. William W, Stewart of I(&L Gates LLP has requested this ruling on CMHA's behalf
and has provided the material facts upon which this ruling is based.

STATEMENT OF THE FACTS

UROC, which is located at 8310 University Executive Park, Suite 500, Charlotte, NC

28262, is a limited liability company which provides radiation therapy treatment. UROC was




acquired by Radiation Oncology Centers of the Carolinas, Inc. (“ROCC”) pursuant to an
exemption in August 1997. " Currently, UROC operates a Varian 2100C linear accelerator and a
GE Highspeed Advantage CT simulator, which the CON Section previously approved.

On August 18, 2011, the Department issued a Declaratory Ruling determining that ROCC
could transfer, without a CON, ils interest in UROC and Matthews Radiation Oncology Center
(“MROC”) to two wholly owned subsidiaries of ROCC. Once that transaction is consummated,
ROCC will be the sole member of UROC. ROCC will then transfer its entire membership
interest in UROC to CMHA and CMHA will become UROC's sole member, Thus, UROC will
remain intact as the same LLC, but with a different membership composition.

ANALYSIS

The CON law provides that no person shall offer or develop a “new institutional health
service” without fiist obtaining a CON, N.C. Gen. Stat. § 131E-178. The list of new
institutional health services includes “the acquisiti'on by purchase, donation, lease, transfer or
comparable arrangement” of a linear accelerator or simulator “by or on behalf of any person,”
N.C. Gen. Stat. § 131E-176(16)(f1)5a, 9, and “the, obligation by any person of a capital
expenditure exceeding two million dollars ($2,000,000) Ato develop or expand a health service or
a health service facility, or which relates to the provision of a health service,” N.C. Gen. Stat. §
131E-176(16)(b).

Prior declaratory rulings show that the Department has already determined that these
definitions do not require an entity to obtain a CON to acquire membership interests in an
exisﬁng legal entity like UROC which owns and operates a linear accelerator or simulator. The

declaratory ruling requested by CMHA is consistent with the Department’s prior rulings that



have interpreted the applicability of the CON Law to the purchase of ownership interests in
health care organizations, for the fgllowing Teasons:

CMHA's acquisition of the membership interests in UROC does not constitute the
acquisition of a linear accelerator or a simulator because the ownership of the equipment will not

change, and the same equipment will be used to provide the same radiation oncology services, in

the same location. UROC will continue to own the two pieces of equipment and UROC’s legal

status as a corporate entity will not change.

The purchase of ROCC’s membership interests in UROC does not involve the offering
or expansion of any new facility, service or equipment, and the state’s inventory of linear
accelerators and simulators will not change. No new or additional equipment will be acquited or
placed in operation in the State.

CONCLUSION

For the foregoing reasons, assuming the statements of fact in the request to be ttue, I

corichide that CMHA does not require a certificate of need in order to proceed with the purcliase

of ROCC’s membership interests in UROC.

This the _ 41" day of November, 2011,

Drexdal ‘Pratt, Direcior
Division of Health Service Regnlation
N.C. Department of Health and Human Services




CERTIFICATE OF SERVICE

1 certify that a copy of the foregoing Declaratory Ruling has been served upon the
nonagency party by facsimile and certified mail, retum receipt requested, by depositing the copy
in an official depository of the United States Postal Service in a first-class, postage pre-paid
envelope addressed as follows:

_-CERTIFIED MATL
William W, Stewart

Ké&L Gates LLP

430 Davis Drive, Suite 400
Morrigville, NC 27560

This the 4™ day of November, 2011,

S~

7] /4
A 7

ChigT Operating Officer







EXHIBIT

]

NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF HEALTH SERVICE REGULATION
RALEIGH, NORTH CAROLINA
IN RE: REQUEST FOR DECLARATORY )
RULING BY THE CHARLOTTE- )
MECKLENBURG HOSPITAL AUTHORITY ) DECLARATORY RULING
)
)

D/B/A CAROLINAS HEALTHCARE
SYSTEM AND MERCY HOSPITAL, INC.

I, Drexdal Pratt, as Director of the Division of Health Service Regulation, North Carolina
Department of Health and Human Services (“Department” or “Agency”), do hereby issue this
Declaratory Ruling pursuant to North Carolina General Statute § 150B-4 and 10A NCAC 14A
.0103 under the authority granted me by the Secretary of the Department of Health and Human
Services.

The Charlotte-Mecklenburg Hospital Authority d/b/a Carolinas HealthCare System
(*CMHA”) and Mercy Hospital, Inc. (“Mercy”) (collectively “CHS”) has requested a declaratory
ruling as to the applicability of Chapter 131E, Article 9 of the North Carolina General Statutes,
and of the Department’s rules, to the facts described below. Specifically, CMHA and Mercy
request a Declaratory Ruling allowing the hospital facilities situated on the “Mercy Vail Avenue
Campus,” at 2001 Vail Avenue, Charlotte, NC 28207 (License # H0042), as well as some
specific off-campus outpatient services, to be relicensed as part of Carolinas Medical Center’s
license (License # H0071) without first obtaining a Certificate of Need (“CON”), and allowing
the good cause transfer of any outstanding CONs issued to Mercy-related CON projects. This
ruling will be binding upon the Department and the entity requesting it, as long as the material
facts stated herein are accurate. This ruling pertains only to the matters referenced herein.
Except as provided by N.C.G.S. § 150B-4, the Department expressly reserves the right to make a

prospective change in the interpretation of the statutes and regulations at issue in this Declaratory



License) and (6) F-7979-07 CMC-Pineville Phase II (will still be licensed under the
Mercy/Pineville License on the Pineville campus).
ANALYSIS
The CON statute sets forth the following definitions of new institutional health services:
(16)  “New institutional health services” means any of the following:

a. The construction, development, or other
establishment of a new health service facility.

6. Any change in bed capacity as defined in G.S.
131-176(5)

N.C. Gen. Stat. § 131E-176(16) (a) and (c).

On July 15, 2002, the Department issued a Declaratory Ruling to WakeMed to split the
WakeMed Raleigh and WakeMed Cary campuses into two separately licensed hospitals, where
those facilities had previously operated under a single license. Since the WakeMed transaction,
which created a new license did not require a CON, it can be assumed that the Mercy relicensing
transaction requested herein which does not create a new license should not require a CON. The
placing of Mercy Vail Avenue Campus under the CMC license does not involve any new
institutional health service definitions requiring a CON. The relicensing transaction does not
constitute the construction, development, or establishment of a new health service facility. The
proposed transaction does not constitute a change in bed capacity as defined by N.C. Gen. Stat. §
I131E-176(16)(c) and 176(5) in that no beds are being relocated from one licensed facility or
campus to another, no health service facility bed capacity is being redistributed among the
categories of health service facility beds and there are no increases in the number of health

service facility beds, which would require CON review.



CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Declaratory Ruling has been served upon the
nonagency party by certified mail, return receipt requested, by depositing the copy in an official
depository of the United States Postal Service in first-class, postage pre-paid envelope addressed
as follows:

CERTIFIED MAIL

K&L Gates, LLP

Gary S. Qualls, Esquire
430 Davis Drive, Suite 400
Morrisville, NC 27560

This the day of November, 2012.

Cheryl Ouimet
Chief Operating Officer






EXHIBIT
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North Carolina Department of Heulth and Human Services
Division of Facility Services
7 Office of the Director
2701 Mail Service Center « Raleigh, North Carolina 27699-2701

Michael F. Easley, Governor . Robert]. Fitzgerald, Director

Carmen Hooker Odom, Secretary Phone: 9198553750,
' Fax 919-733-2757
July 15, 2002
?beze I‘“@ber-ts, \/[anager Bs L i
Market Planmncr ' ' '
Wake\ffed o
Post Office Box 14465

Raleigh, North Carolma 2 46

Re: Declai‘ét'ory Ruling for WakeMed‘
Wake County -

Dear Mr.r Roberts:

I am enclosing a Declaratory Rulmcr that you requested in your letter recei ved on May
15, 2002. If questions arise, do not hesitate 6 let me know.

Sincerely,

=4

fidef, Fpze
Rober;] Fitzgerald
RIF:JRS:¢jp
Enclosure

cc:  Jackie R. Sheppard, Chief Operating Officer, DFS
Steve White, Chief, Licensure and Certification Section
Les Hoffman, C}uef Certificate of Need Section
- William Warren, Chief, Construction Section
James Wellons, A‘tome y General’s Cifice

f . Re £ 3 b .
%%\}_1{8 Locanon 701 Barbour Drive ¥ Dorothea DL~. Hospital Campus o Raie"rh, N. C ')7603 ﬁi
e . An Equal Oppor’umly / Affirmative Action Employer
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NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF FACILITY SERVICES
RALEIGH, 1 NORTH CAROLINA

IN RE: REQUEST FOR DECLARATORY ) o
RULING BY WAKEMED _ ) DECLAR&TORY RULING -

I, Robert.J. F1tzgera1c1 Director of the. Division of F:Lcmty Servmus ("Aﬂenc "), do '
é he"eby issue thIS Declaratorv Ruling sursuant 16 G525 ; iaOB -4 and 10 \ICAC aB 0310, and the -
aLtqority celecrated fo me by the Secrtary of the Depa.r*meqt of H {ealth and Human Smnc‘.s
Wa;{,Mcd asked the Avency to issue a rulmo as to Lhe anphcamh‘y of the Certlﬁcate of Nee
SLatutu contamed in G S. §1.3 1E-176( 16)(3) and G.S. §131E—1 78(a) to the facts d‘escﬂbed below.
For the reasons given below I conclude that these portlons of the Sta{ute.are not: applzcable with
regard to WakeMed's intent to separately licerse its New Bern Avenue Cazrpus ("Main
~ Campus") a md Western Wake Medical Cunt=r ("W"W\f[C“) facilities. nurtae'*rflore T conclude
that hlstoncai aéute care z_ltilizafion data for the last five yéars fqr thc two hospitals be separately

- included in the State Medical Facilities Plan ("SMEFP").

‘STATEMENT OF T% FACTS
(1) WaksMed is lice tised by the Depart'nen’r of Hea h and Human Sewicés? Division. of
_F_acili’.y Services, Licensure and Ceﬁlﬁcanon Sectxon’, Acute Ca;ce and Home Care

Branch, as one faciﬁty with multiple sites.

(2)  WakeMed is licensed for a total of 629 acuts care beds. These beds are contained on two
separate locations ~ the Main Campus in Raleigh, with 515 acute care béds, and Wi W\/IC

in Cary, with 114 acute care beds Both fac'htles are located in Waks County:



4

()

WakeMed operates 55 nursing facility beds, licensed as part of the hospital. These beds
are contained in two separate locations: WakeMed Fuquay-Varina, with 37 total nursing
famhty beds, and WakeMed Zebulon/W endell, with 19 total nursing facility beds Both -

facilities arz located in Wake County.

A total of 37 of WakeMed's 55 nursing facility beds were apnhed F01- and-a {Vardeu under -

o ERo “'1(.

' Pohcy C 1 of the 1988, 1990 and 1992 S;aze Medical Facilities Plans ("S‘\/IFPS")

Twenty-four of the'37 Poncy C1 be ds are Zocatud at ’Waﬁe\.ffec HLquay—Varma with ahe

remaining 13 beds locatec at Wake\zied Zubuloane*ideTl These beds are comphant

| w1th current Pohcy NH- I in the 2002 S\r[FP in thut

(a) they are certified for participation in the Medicare and \/Ied1ca1d programs
(0) resme'}.ts in these beds are discharged to otheg_ nursing facilities in the geographic
area with available beds when such discharge is appropriate and permissible
uncer applicable law; aﬁd,
() patients admitted to these beds hava been acutely ill inpatients of an acute hospital
- orits sateiliﬁes 'inﬁnediately preceding placement,
The other 1'8 nursing fa;:ﬂity beds were awarded as pa‘f‘ of a Settlement Agreement

following the 1997 Wake Coﬁnty rursing facility review.

WakeMed operatas 68 inpatient reh_abiﬁitaiioﬁ beds at its Main Campus, located in Wake

County. These beds ars licensed as part of the hospital.



(6)

Q)

- (8)

facility beds. Utilization data tor

WakeMed operates WakeMed North, an outpatient facility with 4 ambulatory surgery
operating rooms and 2 endoscopy rooms, which are included in the WakeMed:

systemwide hospital licsnse. This facility is located in Wake County.

rEffecgwe January 1, 1989, the gkgency crramed Waka‘vied srequest for a single,

- systemwide hospital license for tbc *emor‘mg of i its acute care, r.habLhtatlon and nyrsing

W alceMed’s facilities by locanon and type of beds are

provxded each year to the Aoenc 24 durmcr thc amua[ 11c.,nse ruqefval apphcati'on process.

‘WakeMed ﬁle_d a Certificate of Need application to develop WWMC in 1981: the

Agency issued the first CON for WWMC in 1984, WWMC opened in December 1991 as
an 80-bed acute cars hospital. Sihcs_bpcriixig, WWMC's deute care Hed compiemeni has
been cxpa.nded via several CO;I Séc*ion—appro*fed projects. WWMC is currently
licensed for 114 acute care beds - beds have bek,n added at WWMC by re:locmu:uT them
from othe" WakeMed campuses. The bexis have been permanently closed at their original
locations, so t‘lat the total number of beds systerawide has not cnanced Table 1 provides

the or D]ECt nummbers and CO\I issue dates for each of these projects.




Table 1 — CON Projects Involving Licensed Acute Care Beds at WWMC Since 1981

relocate 8 neonatal Level II beds to WW\:IC from
Main Campus.

Licensed
. CON , L Acute Beds
Project No. | Description . : CON Issue Date(s) - at WWMC
J-1621-81 Develop an 80-bed acute care hosmtal in Cary ‘Mar. 17, 1984 80
‘ Apr. 26, 1985
(reissied)
Feb. 16, 1938
: , : . : (reissued) . .
| J-4115-90 Cost overrun on Project No. J-1621-81 - Feb. 26, 1991 - 80
J-5884-98 Relocate 12 acute care beds to WWMC from " Feb. 9, 1969 - 98-
' Northern Wake Hospital in Wake Forest:zn i P
acute care beds to WWMC from Wak..\»[ed
Zebulon/Wendell. _ K =
J-6073-99 Relocate 8 acute care beds to WWl‘vIC from -Now. 13, 1959 106
. WakeMed Fuquay-Varina o : .
I-6398-01 Change in scope for Project No, J- 5884- 98 to | Aug. 23, 2001 114

(9)  Since opening, WWMC has been included uider the WakeMeéd systemwide hospital

license (No. H0159). However, WWMC has a separate Medicars provider number from

the Main Campus, has a separate medical staff from the Main Campus, and is separately

surveyed and accredited by the Joint Cormmission on Accreditation of Héalthcare'

Organizations {\"ICAHO“). ‘

(10)  WWMC's annual acute care utilization is commned wﬂ;h acute care wilization data from

the \/Iam Campus and is rppoﬂed in each annual SMFP under the name "WakeMed".

7 WakeMed is part of the W ake County Mult;-Hospital Sérvice_ System. T_ablc 2 below

illustrates WWMC'S utilization since December 1991.




Table 2 — Acute Care Utilization at WWMC Since December 1991

(1)

_ - : Percent
Fiscal Year " - Patient Days Utilization
1992 (10 months; 6,078 ©20.8% |.
1993 ' 10,511 | 36.0%
1994 - _ 11,508 : 39.4%
1995 - E - . 13,352 . . 45.9%
| 1996 | _ S A 7] 44.6%
AT . e 13,640 |- 46.7%
1998 . . ' - 16492 (0 . 56.5%
1999 - : : : 18,161 = .- 62.2%
20006 - » £ 1 20,432 | - 59.6%
1 2001 ¢ ' 24,9451 - 72.7%
: 200’) (6 months prorafe'*) ' ‘ ’)5,910 - 75.5%

_ .(Sot_rcu of FYs 1992~ 2001 data: Annual Lwense Renewal Appacahons on file with the.

Agency; Source of FY 2002 data: WakeMed. Please note: that WakeMed's fiscal year is -

' Octobe" 1 Septernbe" 30.)

WakeMed W'ishes to license the Main Campus and WWMC under separatz hospital
licsnses'for repoﬁing and other internal administrative purposes. No changes in services,
staffing, administration or other aspect of management, costs or charges would result
ﬁ‘cm lice*zsinﬂ these two hospitals separate ly However, doing so might ;ecnmcally be
nterpreted as s the Qf*e-mcf of 2 new mshtutlonal health service, via provisions in the _
Certificate of Need Statma contained in G.S. §131E—1 73(a), as foilows:'
(a) No person shall offer or deveiop a new institutional health szrvice without
first obtaining a certificate of need from the Department; provided, however,
no hospital [zcensed pursuant to Article 5 of this chapter that would serve a
minority popufarzon that would not otherwise have been served and that
continues to serve a minority population may be required to obtain a
certificate of neoci for Iransferrmg up to 65 beds to nursing care facil; ry beds.

GS §13 lE-176(16) defines a "new institutional health service”, in part, as follows:

a. The construction, a’eve!opment or other esrabl*shrzem of a new heal!h service

facz!zry



(12)

gt
ST gy P
we A -Jd!z

In this request, WakeMed maintaing that sepafate licensure of WWMC would not
censétitute a ”chaﬁge in bed capacity”, as defined by G.S. §131E-1 76(3). No licensed
beds Woul_d be relocé.ted, not would this proposal.result in any change in the number of
health service faeﬂity beds in the WakeMed: system or in the Wake County Multi--

Hospital Service System.

| WALYSIS

WakeMPd's uquest that the Acencv issue a Deﬂlaratory R.ulma cesc*zbed above is based

pon the fol owmcr

(L

(3)

Neither the W&{eMed Main Cafnpus nor WWMC ars ne‘k} heéﬂth service facilities for

‘Cemﬁca te of Need law purposes The Main Campus opened in 1961 ; WWMC opened in

1991, At the time of the opening of W'W\/[C 11.’ could have beer separaLer licensed from

the Main Campus without further cartificate of need review.

Separate licensure of the Main Campus and WW\/IC would not affect sovernment

reimbursement, becauSe both facilities currently malmam and w;ll contmLe to “namtam

separate Medmare and ’viecncatd provider numbers.

Separate Iicensure 'of the Mairi Campue and WWMC would not impact medical Stafl

, orgamzatlon and composmon at either fac1hty, because these fac;hhes have, and have

always had separate medmal staf"s



()

(6)

M

(8

Separate licensure of the Main Campus and WWMC would not impact acéreditation,

because both facilities are separately surveyed and accredited by the JICAHO.

Separate licensure of the Main Camgus and WWMC would not affect the governance of
either facility, because there would be no resultant change in ownership from this

pmpo'sai.

Separate hcgnsure ofthe, ‘vIaln Camnus and WWMC would not change the i mve"tory of’
licensed acute care beds, either in the Walce\Ld S)’Ste‘“] or in the Wa‘ce Coumy Multi-

Hospital Service Svs;em

‘Separate licensure of the Main Campus and WWMC would not impact the reporting of

- acute carz bed utilization data, as this data would continue to be reported to the Agency

annually.

Any future capital ex endu:urus and/or services requiring a CON pursuant to G.S. §131E-

" 175 et s2g, at either the Main Car-mus or WWMC would continue to be obtained through

" the C ON procass

CONCLUSION |

For the raasons stated above and soef‘lf' ic facus presented, I conclude that the separate

licensure of Westerri Wake ‘\/Iecilca[ Center ﬁo*n the WakeMed Main Campus does not

constitute a new mstimtional health service or otherwise require a certificate of need under the

applicable portions of the Certiﬁ_cate of Need Statute, specifically G.S. §13 1E 176(16)(a) and



.G.8. §131E-178(a). In particular, I find pet'éuasive the facté and circumstance that, other than the
common licensure, these two hospitals were organized and have historically functioned as
separate facilities. Moreover, since the only change resulting from this separate licerisure status
is the separation of utilization data and ope"atmcr stattstms on the annual LIC“"‘LSE Re*‘iewal
Apnhcauon submitted to the Ageqcy, I have determined that requiring a certificate of need in

-V this mstancu would be an overly techmcal mterpr& ation of the Certifi icate of Need law and not in.

ﬁlrtherance of any stamtory purpose.’ Fuﬁheﬂnoru, I'concl ude that the Acrency should re gcniév
the historical utlhzatmn data for the past five years by hcew_sed hospual in the S\/[F P;ie.,

recognize utilization data for the Main Campus and for WWMC as sep'arate hospitals under

common ownership.



WakeMed's acute care, rehabilitation, outpatient and skilled nursing facilities shall be

licensed as follows:

Table 3: Licensure of WakeMed Facilities

10
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- Licensed Under Main Licensed Under -
Campus: ' Location s WWMC: - Location
-WakeMed New Bern 3000 New Bern Ave.. ‘WakeMed Western 1600 Kildaire Farm Rd.
Avenue Campus: Raleigh, NC 27610 . . Wake Medical Center | Cary, NC 27511 B
WakeMed Rehab 3000 New Bern Ave. -WakeMed Fuquay- | 400 W. Ransom St ‘
. . Raleigh, NC 27610 Varina - .| Puquay-Varina, NC 27526
WakeMed , ‘1535 W Gannon Ave. L A '
Zebulon/Wendell Zebulon, NC 27597
'| WakaMed North 10000 Falls of Neuse Rd.
Y | Raleigh, NC 27614
SR STy
This is the / day of ( ‘,’):_g,_.:/,f 2002,

TR

s 2 el
Robert ¥, Fitzgéfald, Director

Division of Facility Services



C_ERTIFICATE OF SERVICE

_ 1 certify that'a copy of the foregoing Declaratory Ru]ihg has been served upon the nonagency
party by certified mail, réturn receipt requested, by depositing the copy in an official depository of
- the United States Postal Service in first-class, postage pre-paid envelope addressed as follows:

CERTIFIED MAIL

Robbie Robetts,
Market Planning
WakeMed -~ .

- P.O. Box 14465 -
Raleigh, NC 27620-4465

This the  /{ " . dajr of /‘.7’1,4/4,4 L2002,

/ ]acé_le R. Sheppard _
Chief Operating Officer”
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