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5. Todd Hemphill
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No Review

Facility: Viewmont Surgery Center

Project Description:  Add multiple new indirect owners to the ownership management structure for
Viewmont Surgery Center

County: Catawba

FID #: 070688

Dear Mr. Hemphiil:

The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation
{Agency) received your letier of April 14, 2015, regarding the above referenced proposal. Based on the
CON law in effect on the date of this response to your request, the proposal described in your
correspondence is not governed by, and therefore, does not currently require a certificate of need.
However, please note that if the CON law is subsequently amended such that the above referenced
proposal would require a certificate of need, this determination does not authorize you to proceed to
develop the above referenced proposal when the new law becomes effective.

It shouid be noted that this determination is binding only for the facts represented in your correspondence.
Consequently, if changes are made in the project or in the facts provided in your correspondence
referenced above, a new determination as to whether a certificate of need is required would need to be
made by this office. Changes in a project include, but are not limited to: (1) increases in the capital cost;
(2) acquisition of medical equipment not included in the original cost estimate; (3) modifications in the
design of the project; (4) change in location; and (5) any increase in the number of square feet to be
constructed.

Please contact this office if vou have any questions. Also, in all future correspondence you should
reference the Facility ID # (FID) if the facility is licensed.

Jilie Halatek Martha J. Frisone
Project Analyst Assistant Chief, Certificate of Need

Healthcare Planning and Certificate of Need Section
dhh ‘ www.ncdiths.gov ‘
Pl .S Telephone: 919-855-3873 » Fax: 919-733-8139
Location: Edgerton Building « 809 Ruggles Drive + Raleigh, NC 27603
Mailing Address: 2704 Mail Service Center *Raleigh, NC 27699-2704
An Equal Opportunity/ Affirmative Action Employer
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April 14, 2015 ' S. Todd Hemphil
Partner

D: 916.783.2858
’ F: 919.783.1075
ViA HAND DELIVERY themphili@poynerspruill.com

Ms. Martha Frisone, Assistant Chief, Certificate of Need
Julie Halatek, Project Analyst

Healthcare Planning and Certificate of Need Section
Division of Health Service Regulation

N.C. Department of Health and Human Services

809 Ruggles Drive

Raleigh, NC 27603

RE: Request for No Review Determination — Change of ownership interest in Viewmont Surgery Center,
LLC

Dear Ms. Frisone and Ms. Halatek:

We are submitting this letter on behalf of Frye Regional Medical Center, Inc. ("Frye”), Tenet
Healthcare Corporation (“Tenet"), and United Surgical Partners International Inc. ("USPY), regarding a
proposed change in the ownership interests of Viewmont Surgery Center, LLC ("VSC").

VSC owns Viewmont Surgery Center, a licensed and certified ambulatory surgical facility within
the meaning of N.C. Gen. Stat. §131E-176(1b) (the “Viewmont ASC”), which operates three (3) operating
rooms pursuant to a certificate of need ("CON”) issued November 14, 2005. See Exhibit A hereto. Frye
owns a 56.7% membership interest in VSC, and Frye is in turn a wholly-owned subsidiary of Tenet. The
remaining 43.3% interest in VSC is held by physician investors and the management company managing
the facility. An organization chart showing the current ownership and operational interests in the
Viewmont ASC is attached as Exhibit B.

The purpose of this letter is to notify you of a proposed transaction which, upon closing, will result
in a change in the ownership interests of VSC. Specifically, Tenet and USPI have entered into an
agreement to combine their ambulatory surgery and imaging centers nationwide. All of those facilities will
be indirectly owned by BB Blue Holdings, Inc., a new joint venture entity ("BB Blue”). The Viewmont ASC
will be one of the facilities included in this transaction. At closing, which is scheduled to occur on or about
May 1, 2015, (1) Frye will transfer its 56.7% ownership interest in VSC to National Surgery Center
Holdings, Inc. (“National Surgery”), which is currently a wholly owned subsidiary of Tenet; and (2) Tensat
will contribute the interests of National Surgery into BB Blue, which will be owned 50.1 % by a separate
wholly-owned subsidiary of Tenet and 49.9% by USPI.  An organization chart showing the projected
ownership and operational interests in the Viewmont ASC after the transaction is complete is attached as
Exhibit C,

As part of their due difigence in finalizing this transaction, Frye, Tenet and USPI have requested

that we obtain, on their behalves, a no review determination regarding the transfer of Frye's majority
interest in VSC.
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The acquisition by National Surgery of Frye's membership interest in VSC will not cause any
change in the direct ownership or day-to-day operations of the Viewmont ASC. VSC will continue to be
the owner of the Viewmont ASC. The Viewmont ASC will continue to have the same name, tax
identification number, and provider numbers. The Viewmont ASC will also continue to have the same
management and personnel. In short, nothing will change operationally or structurally for the Viewmont
ASC as a result of the acquisition of Frye's membership interest in VSC.

The CON Law provides that no person shall offer or develop a “new institutional health service’
without first obtaining a CON. N.C. Gen. Stat. §131E-178. However, none of the components of the
“new institutional health service” definition address, directly or indirectly, the acquisition of ownership
interests in an organization that already is operating a health service. This type of transaction is among
the activities that are “administrative and other activities that are not integral to clinical management,” and
which are specifically excluded from the definition of “health service” in the CON Law. N.C. Gen. Stat.
§131E-176(9a). Therefore, the proposed acquisition does not involve a new institutional health service
and should not be subject to CON Review.

in prior declaratory rulings and no review determinations, the Department and the CON Section
have consistently recognized that transactions which are limited to an acquisition of underlying corporate
membership interests in an existing legal entity which owns and operates an existing health service
facility, such as the proposed acquisition, fall within the above-referenced exclusion recognized in the
definition of “health service” in the CON Law. Two relatively recent determinations in this regard are
discussed below. :

« On August 8, 2012, the CON Section issued a no review determination letter (attached as
Exhibit D)1 finding that Cammeby's Equity Holdings, LLC's acquisition of the ownership
interests in the corporate entities that owned thirty two (32) existing nursing facilities in North
Carolina and the associated equipment located in those facilities was not a new institutional
health service and did not require a CON.

e On January 8, 2012, the CON Section issued a no review determination letter (attached as
Exhibit E) finding that North Carolina Radiation Therapy Management Services, LLC's
acquisition of the ownership interests in the corporate entities that owned an existing
oncology treatment center and the associated equipment located in Asheville, North Carolina,
was not a new institutional health service and did not require a CON.

In the alternative, should the CON Section determine that the transfer of Frye's membership
interest in VSC is a new institutional health service, such transfer nevertheless would constitute the
acquisition of an existing health service facility, which would be exempt from CON review pursuant to
N.C. Gen. Stat. §131E-184(a)(8). The project approved in the original CON issued to VSC was
completed in 2007, and there are no pending CON applications or approved but not yet developed CONs
related to the Viewmont ASC. Therefore, transfer of control of the facility does not warrant withdrawal of
the CON under N.C. Gen. Stat. §131E-189, because the transfer will have occurred “after the compietion
of the project or the operation of the facility.” 10A N.C.A.C. 14C.0502(e).

' The proponents’ no review requests (without exhibits) are also aftached to the CON Section determinations in
Exhibit D and Exhibit £.
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Consequently, for the above reasons, we request that the CON Section either (1) issue a no
review letter, determining that the proposed acquisition, as described above, is not governed by the CON

Law, or (2) issue a letter confirming that the proposed acquisition is exempt from CON review pursuant to
N.C. Gen. Stat. §131E-184(a)(8).

As noted, the projected closing of this transaction is May 1, 2015. Therefore, we would very much
appreciate your prompt response to this letter. As always, please feel free to contact us if you should
have any questions.

Very jrulp yours,

§. Todd Hemphill
Partner

Enclosures

cc w/enc: Lane Wood, Esg. (via e-mail only)
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North Carolina Department of Health and Human Services
Division of Health Service Regulation

Cettificate of Need Section ‘
2704 Mail Service Center * Raleigh, Notth Carolina 27699-2704

http: w.ncdhhs.gov/dhss

: Drexdal Pratt, Director
Bevery Baves Perdue, Governor Craig R. Smitk, Section Chief
Albert A, Delia, Acting Sectetary Phone: (919) 855-3873

Fax: (919) 733-8139
August 8, 2012

S. Todd Hemphill

Bode, Call & Stroupe, LLP
3105 Glenwood Ave, Suite 300
Raleigh NC 27612 ‘

RE: No Review / SVCare Holdings, LLC / Acquisition of membership interests of SVCare Holdings,
LLC by Cammeby’s Equity Holdings, LLC

Dear Mr. Hemphill:

The Certificate of Need (CON) Section received your letter of July 13, 2012 regarding the above
referenced proposal, Based on the CON law in effect on the date of this response to your request, the
proposal described in your cottespondence is not governed by, and therefore, does not currently require a
certificate of need. However, please note that if the CON law is subsequently amended such that the
above referenced proposal would require a certificate of need, this determination does not authorize you
to proceed to develop the above referenced proposal when the new law becomes effective.

It should be noted that this determination is binding only for the facts represented by you. Consequently,
if changes are made in the project or in the facts provided in your correspondence referenced above, a
new defermination as to whether a certificate of need is required would need to be made by the
Certificate of Need Section, Changes in a project include, but are not limited to: (1) increases in the
capital cost; (2) acquisition of medical equipment not included in the original cost estimate; (3)
modifications in the design of the project; (4) change in location; and (5) any increase in the number of
square feet to be constructed.

In addition, you should contact the Nursing Home Licensure and Certification Section to determine if
they have any requirements for development of the proposed project. Please contact the CON Section if
you have any questions,

Sincerely

A v:‘
Michael J. McKiliip

Project Analyst

EXHIBIT

ce! Nursing Home Licensure and Certification Section, DHSR m

Ahh Location: 809 Ruggles Drive, Dorothea Dix Hospital Campus, Raleigh, N.C. 27603 :"}
'ﬂﬁs An Equal Opportunity/ Affirmative Action Employer
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July 13, 2012

VIiaHAND DELIVERY

M. Craig R. Smith, Chief

Certificate of Need Section

Division of Health Service Regulation

North Carolina Depariment of Health and Human Services
809 Ruggles Drive

Raleigh, North Carolina 27603

Re:  Request for No Review Determination ~ Acquisition of ownership interest in the
parent company of entities that own certain nursing facilities in North Carolina

Dear Mr, Smith:

We are submitting this letter on behalf of our client, Cammeby’s Equity Holdings, LLC
(“Cam Equity”), regarding its planned acquisition of the membership interests of SVCare
Holdings, LLC (“SVCare”), which is the “great grandparent” (3" tier) owner of thirty-two (32)
nursing facilities in North Carolina.! The specific facilities at issue here are as follows:

Brian Center Health & Rehabilitation / Brevard
Brian Center Health & Rehabilitation / Durham
Brian Center Health & Rehabilitation / Goldsboro
Brian Center Health & Rehabilitation / Hendersonville
Brian Center Health & Rehabilitation / Hickory East
Brian Center Health & Rehabilitation /Spruce Pine
Brian Center Health.& Rehabilitation / Statesville
Brian Center Health & Rehabilitation / Wallace
Brian Center Health & Rehabilitation /Weaverville
Brian Center Health & Rehabilitation / Wilson
Brian Center Health & Rehabilitation / Windsor

T SV Care has interests in health care facilities in other states, as well,
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Brian Center Health & Rehabilitation / Yanceyville
Brian Center Health & Rehabilitation / Cabarrus
Brian Center Health & Rehabilitation / Clayton
Brian Center Health & Rehabilifation / Monroe
Brian Center Health & Rehabilitation /Mooresville
Brian Center Health & Rehabilitation /Winston-Salem
Brian Center Health & Rehabilitation /Gastonia
Brian Center Health & Rehabilitation / Hickory Viewmont
Brian Center Health & Rehabilitation / Charlotte
Brian Center Health & Rehabilitation / Eden

Brian Center Health & Rehabilitation / Hertford
Brian Center Health & Rehabilitation / Salisbury
Brian Center Flealth & Rehabilitation / Lincolnton
Brian Center Nursing Care / Lexingion

Brian Center Nursing Care / Shamrock

Maple Leaf Health Care

Brian Center Health & Rehabilitation / Waynesville
Kenansville Health & Rehabilitation Center
Randolph Health & Rehabilitation Center

Silver Stream Health: & Rehabilitation Center
Wilmington Health & Rehabilitation Center

An organization chart showing the current ownership interests in each of these facilities is
attached as Exhibit A2 As shown therein, SVCare, through its subsidiaries, holds the
membership interest in the parent companies of each of these facilities.

Cam Equity holds an option to purchase up to 99,999% of all membership units in
SVCare. Cam Bquity intends to exercise that option, whereby Cam Equity (or its nominee) will
acquire that 99.999% membership interest, *

The acquisition by Cam Equity (or its nominee) of the membership units of SVCare shall
not cause any change in the direct ownership or day-to-day operations of the licensed nursing
homme facilities in North Carolina, The licensed facilities will continue to have the same name,

2 There is one additional facility, Brian Center Cherlotte Retirement Apartments, referenced in that

organization chart, That facility provides independent living apartments. for retired persons, and is not a
licensed nursing facility or adult care home facility. Therefore, its ownership is not impacted by the CON
Law,

3 That option agreement was the subject of & New York civil action, the result of which was a Decision
and Order entered by Justice O, Peter Sherwood of the New York Supreme Court, granting Cam Equity’s
wmiotion for summary judgment and requiring SV Care Holdings to comply with the terms of the option
agreement and permit the acquisition of the aforementioned membership interests, A copy of Justice
Sherwood’s Decision and Order is attached hereto as Bxhibit B.
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tax identification number, and provider numbers. The facilities will continue to have the same
management and personnel. In short, nothing will change operationally or structurally for the
licensed facilities as a result of the acquisition.

With this letter, Cam Egquity is requesting a no-review determination regarding its
acquisition of the membership interests in SVCare, the limited liability company which
indirectly owns the above facilities in North Carolina. Consistent with the longstanding
approach of the Agency in finding that purchases of corporate ownership interests are not events
requiring a certificate of need, Cam Equity now seeks confirmation that its acquisition of the
membership interests in SV Care (hereinafter, the “Proposed Acquisition”), may proceed without
first obtaining a certificate of need.

ANALYSIS

The CON Law was enacted to prevent the development and operation of unneeded health
services, equipment and facilities. This is made explicit in the very first section of the law,
where the General Assembly finds: “That. the proliferation of unnecessary health service
facilities results in costly duplication and underuse of facilities, with the availability of excess
capacity leading to unnecessary use of expensive resources and overutilization of health care
services.” N.C. Gien. Stat. § 131B-175(4). The CON Law essentially focuses on the development
and -offering of those “new institutional health services” that would create additional capacity,
and which are catalogued in N.C. Gen. Stat, § 131E-176(16). In keeping with its fundamental
goals, the CON Law expressly recognizes that certain activities are not subject to review. Based
upon the clear terms of the CON Law and prior declaratory rulings by the Division of Health
Service Regulation (“DHSR™) and no review determinations by the CON Section, the Proposed
Acquisition does 1ot require a certificate of need.

I. The Proposed Acquisition Will Not Result in 3 New Institutional Health Service

The CON Law provides that no person shall offer or develop a “new institutional health
service” without first obtaining a-CON. N.C. Gen. Stat. § 131E-178. However, none of the
components of the “new institutional health service” definition address, directly or indirectly, the
acquisition of membership interests in an organization that already is operating a health service.
This type of transaction is among the activities that are “admiinistrative and other activities that
are not integral to clinical management,” and which are specifically excluded from the definition
of “heaith service” in the CON Law. N.C. Gen. Stat. § 131E-176(92). Therefore, an acquisition
of corporate ownership interests, such as the Proposed Acquisition at issue in this request, does
not involve a new institutional health service at all and should not be subject to CON Review,

The list of new institutional health services does include “the obligation by any person of
a capital expenditure exceeding two million dollars ($2,000,000) to develop or expand a health
service or a heaith service facility, or which relates to the provision of a health service,” N.C.
Gen. Stat. § 131B-176(16)(b). However, this definition does not apply to the Proposed
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Acquisition. In prior declaratory rulings and no review determinations, DHSR and the CON
Section have consistently recognized that transactions which are limited to an acquisition of
underlying corporate membesship interests in an existing legal entity which owns and operates
an existing health service facility and its associated equipment, such as the Proposed Acquisition,
fall within the above-referenced exclusion recognized in the definition of “health service” in the
CON Law. Accordingly, DHSR and CON Section have consistently determined that events such
as the Proposed Acquisition do not trigger certificate of need review under the $2,000,000 capital
expenditure provision.

I Prior Declaratory Rulings and No Review Determinations Confirm the Proposed
Acquisition Does Not Require a CON

This no-review request is comsistent with prior declaratory rulings and no review
determinations which have interpreted the applicability of the CON Law to the purchase of
ownership interests in corporate entities that own existing health care facilities. Over the course
of North Carolina’s Certificate of Need program, there have been a nmumber of declaratory
rulings and at least one no review determination which confirmed that the acquisition of
ownership interests in companies which own existing health care facilities that already are
offering services does not constitute the offering of a new institutional health service because
such transactions do not implicate the creation of additional capacity and health service facilities
which might lead to the “unnecessary use and expense of resources and overutilization of
healthcare services,” detailed in the legislative findings. See N.C. Gen. Stat. § 131E-175(4).
Several examples which have upheld this principle of no review for acquisitions of corporate
ownership interests are discussed below.

o On January 6, 2012, the CON Section issued a no review letter (attached as Exhibit
©) finding that North Carolina Radiation Thetapy Management Services, LLC’s
acquisition of the ownership interests in the corporate entities that owned an-existing
oncology treatment center and the associated equipment located in Asheville, North
Carolina, was nota new institutional health service and did not require a CON.

» On August 18, 2011, DHSR issued a declaratory ruling finding that Radiation
Oncology Centers of the: Carolinas, Inc.’s transfer of two CON-approved radiation
oncology facilities to two wholly-owned subsidiaries did not constitute a new
institutional health service or require a certificate of need. Se¢ In re: Request for
Declaratory Ruling by Radiation Oncology Centers of the Carolinas, Inc. (attached as

Exhibit Dj.

¢ On September 27, 2010, DHSR issued a declaratory ruling confirming that the
acquisition by Cancer Centers of North Carolina, P.C. of the majority of the
membership interests in Wake Radiology Oncology Services (“WROS”) and the
continued operation of WROS’s oncology treatment center did not require a
certificate of need. See In re: Request for Declaratory Ruling by Wake Radiology

4
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Oncology Services, PLLC, Cancer Centers of North Carolina, P.C., US Oncology,
Inc. et al. (attached as Exhibit E).

o On December 21, 2007, DHSR issued a declaratory ruling finding that Rex
Healthcare, Inc.’s acquisition of 100% of the membership interest of Smithfield
Radiation Oncology, LLC, which owned and operated a linear accelerator, was not
subject to CON review. See In re: Request for Declaratory Ruling by Rex
Healthcare, Inc. and Smithfield Radiation Oncology, LLC (attached as Exhibit ).

» On September 14, 2007, DHSR issued a declaratory ruling confirming that certificate
of need review was not required for the sale to another entity of 100% of the issued
and outstanding stock of a company that owned a linear accelerator. See In re:
Request for Declaratory Ruling by Radiation Therapy Services, Inc. and North
Carolina Radiation Therapy Management Services, Inc. (attached as Exhibit G).

o On January 24, 2008, DHSR issued a similar ruling with regard to acquisition of the
stock of & company that owned heart lung bypass equipment. See In re: Request for
Declaratory Ruling by New Hanover Perfusionists, Inc., Jenuary 24, 2008 (attached
as Exhibit H). DHSR focused on the fundamental fact that the ownership of the
equipment would not change, and that there was no purchase of equipment, in ruling
that this stock acquisition did not require a Certificate of Need.

DHSR’s de;temﬁnation in all of these rulings is firmly founded on the express terms of
the CON Law.

ML The Proposed Acquisition Does Not Invoive the Development or Expansion
of a Health Service Facility

The Propesed Acquisition will involve expenditures by Cam Equity, but these will
simply be purchases of ownership interests in existing LLC that indirectly owns the various
nursing facilities. They will not entail a capital expenditure to develop or expand a health service
or health service facility because the facilities will continue to be operated at the same locations,
and no expansion of services is proposed.

Likewise, the Proposed Acquisition will not entail “a capital expenditure . . . which
relates to the provision of a health service” under N.C. Gen. Stat. § 13 1E-176(16)(b). The only
change that will result from the Proposed Acquisition will be in the membership composition of
the LLCs, and that change in ownership is not a health service.

As DHSR and the CON Section must have determined int the prior declaratory rulings
and no review determinations discussed above, the purchase of ownership interests in-an existing
enterprise, which already is lawfully offering the services, is not a capital expenditure that
“relates to the provision of a health service” under N.C. Gen. Stat. § 131E-176(16)(b). The
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definition of “health service” in the CON Law specifically excludes “administrative and other
activities that are not integral to clinical management.” N.C. Gen. Stat. § 131E-176(98). The
membership composition of the LLCs is-not integral to the clinical management of the above
nursing facilities, and the facilities” opérations will not change as a result of the Proposed
Acquisition. Therefore, the purchase of membership interests in the LLCs is not an activity that
is “integral to clinical management,” and accordingly is not “a capital expenditure . . . which
relates {o the provision of a health service” within the meaning of N.C. Gen. Stat. § 131E-
176(16)(b).

IV. Alternatively, the Proposed Acquisition is Exempt from CON Review, Pursuant to N.C.
Gen. Stat. § 131E-184(a)(8)

In the event that the Agency determines that the Proposed Acquisition does constitute a
new institutional health service, it nevertheless is not subject to CON review, because the CON
Law permits the acquisition of an-existing health service facility, regardless of cost, so long as
prior notice is provided. Specifically, N.C. Gen. Stat. § 131E-184(a)(8) provides, in pertinent
part, that:

the Department shall exempt from cerfificate of need review a new institutional heaith
service if it receives prior written nofice from the entity proposing the new
institutional health service, which notice includes an explanation of why the new
institutional health service is required, for any of the following:

(8) To acquire an existing health service facility, including equipment owned by the
health service facility at the time of Gcquisition.

Thus, to the extent that the Proposed Acquisition is a new institutional health service, it is
nevertheless exempt from CON review, becanse Cam Equity would be acquiring existing health
service facitities.*

4 In addifion, Cam Equity'is not aware that any of the above nursing facilities has a pending or approved
CON application to add beds. According fo the June 2012 CON Monthly Report (attached hereto as
Exhibit D), none of the listed facilities appears to have a currently-pending CON application. Thus, there
does not appear to be an issue regarding the transfer of ownership or control of a certificate of need,
within the meaning of N.C. Gen, Stat..§ I31E-189(c). However, even if there were a pending or approved
but undeveloped CON ‘in one of these facilities, the transfer of that CON should be allowed for good
cause, since the intent of the transaction is not to acquire a particular facility’s CON, but to acquire
09.996% of all membership units in an LLC which has interests in multiple states. This type of
transaction was previously approved by the CON Section, when it approved the stock transfer acquisition
by Novant Hezlth, Inc., of multiple diagnostic centers owned by MedQuest Associates, Inc., including
several facilities which had approved but not yet developed CONs. See correspondence from Lee B.
Hoffman, Chief of the CON Section, dated September 26, 2007 (attached hereto as Exhibir D,
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CONCLUSION

The regulation of events like the Proposed Acquisition, involving existing and previously
reviewed and approved facilities which do not otherwise implicate the fundamental purposes of
the CON Law stated in'N,C. Gen. Stat. § 131B-175, is beyond the scope of the CON Law, and
should not require a CON. For that reason, we request that the Agency issue a “no review” letter
determining that the Proposed Acquisition described above is not governed by the CON Law,
and therefore, does not require a certificate of need. Alternatively should you determine that the
Proposed Acquisition is governed by the CON Law, we request that you confirm that it is
nevertheless exempt from CON review pursuant to N.C. Gen. Stat. § 131E-184(a)(8).

We have enclosed with this letter the following Exhibits:

A. Orpanization Chart, SV Care Holdings, LLC North Carolina facilities;

B. Decision and Order, Schron v. Grunstein, Index No. 650702/2010 (Supreme Court of
New York;

C. January 6, 2012 no review letter issued to North Carolina Radiation Therapy
Management Services, LLC, regarding the acquisition of the ownership interests in
the existing oncology treatment center lovated at 20 Medical Park Drive, Asheville,
North Carolina;

D. August 18, 2011 Declaratory Rulitiz, In re: Request for Declaratory Ruling by
Radiation Oncology Centers of the Carolinas, Inc.;

E. September27, 2010 Declaratory Ruling, In ré: Request for Declaratory Ruling by
Wake Radiology Oncology Services, PLLC, Cancer Centers of North Carolina, P.C.,
US Oncology, Inc. et al;

F. December 21, 2007 Declaratory Ruling, /n re: Request for Declaratory Ruling by Rex
Healthcare, Inc. and Smithfield Radiation Oncology, LLC;

G. September 14, 2007 Declaratory Ruling, In re: Request for Declaratory Ruling by
Radiation Therapy Services, Inc. and North Carolina Radiation Therapy
Management Services, Inc.;

H. January 24, 2008 Declaratory Ruling, In re: Request for Declaratery Ruling by New

Hanover Perfusionists, Inc.,

CON Section Monthly Report, June 2012; and

J. Correspondence from Lee B. Hoffinan, Chief of the CON Section, dated September
26, 2007,

et
-
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Thank you for your consideration of this request. Please feel free to contact me if you have
any questions,

Very truly yours,

M

BODE, CALL & STROUPE, L.L.P.

v

8. Todd Hemphill

STH:sh

Enclosures

ce w/enc.: Brooke A. Lane, Esq.
Carol E. Bowen, Esq.






North Carolina Departmem of ﬁea!th and Human Services

Division of Health Service Regulation
Ceriificate of Need Section
7704 Nail Service Center a Releigh, North Carolina 27699-2704
Beverly Eaves Perdue, Governor www.ncdhhs. gov/dhsr Craig R. Smith, Section Chief
Lanier M. Canslér, Sedretary ' Phané: 919-855-3875
Fax: 919-733-813%

January6, 2012

Williarm R. Shenton

Poyner Sproiil

B.O. Box 1801

Raleigh, NC 27602-1801

RE: Ko Review:
o Transfer by Cancer Centers of North Carolina ~ Asheville, P.C, (CONC Asheville) of 100% of its
owpership mwreszs in zhe mstmg mcc!ogy frédtenemt cemer Toeated at 20 Medical Park Drive, Asheville

rCenter sidiar’ ofCCNC Ashcv:i!e

o Acqmsmoa of 100% of AHLC LLC >
(NCRTMS}

o  Acquisition of 100% of Asheville €C/LLC by NCRTMS

Bunedmbe Coungy

DearMr. Shenthn:

The Cenificate of Need (CON) Se::mm racexwd your lenter of: Sepmber 26, 2011 and ao emafl dated December 28,
2011 regarding the sbove refcwncad ; ! Based 'on:the CON law in effect on the date of this response to your
request; the proposals described in:your:ct : mmmtgovmedby,andrhmefam doiniot currently require a
certificate of meed.  However, pleases that if thi CON law is subsequently amended such thit the above referenced
proposzls woild require & certificatiriof n a; ﬂ:us &etezmmanon does not authorize youto pmwed 1o develop ihe above

an your cmspondmce mfemnwd wove, a nEw dmmm as to
d-need o be madc by the: Camﬁcazc ofNez:d Smon Cixanga ina
increase in tﬁe number of sqm feat ® Tac‘constmcted,

Please contact the CON Section if you: ‘i;ave any questions. Also, in #ll firure co:respoadem you should reference the
Facility 1.D# (FID) if the facility is Ticensid.

Sincarély,

. N .

A Sl
Marﬁsal Fnsane / %
Asgistime Chief Cemﬁﬁai Pof Nead Section

ce: Medical Facilities Planning Section, DHSR
‘(;'

Location: 809 Ritggles Drive m Dorothea Dix Hospxlal Campus @ Raleigh, N.C. 27603 Tad
An‘Equal Opportanity / Affrmative Action ‘Emplover
EXHIBIT




September 26, 2011 Wiltiarn R, Shenton
Paner |
D: §19.783.2947
Fo 918.783.3073
wehanton@poynarspruill.com

Via Hand Delivery

Mr. Craig R. ‘§mith, Chiel

Cartificale of Need Séction

Diviston of Heaith Bervice Regulation

Noprth Carolina Departmant-of Health and Human Services
209 Ruggles Diive

Rateigh, Nerth Carcling 27803

RE: Requostfor No Review Determination ~ Acquisition of Ownership Interests in Corporate
Epntiries that-Own Cancer Centérs of North Careolina’s Ashoville Oncology Treatment Certer

Dear Mr Smith:

We are submitting this fetfet on behalfof our client, Radiation Therapy Services, Inc. *RTSY, as
wel a5 its wholiy-owned-subsidiary, North Carolina Radiation Therapy Management Services, LLC
“NCRTMS™. RTS's a national provider of radiation oncology services which offers services sl severa!
lcations in western North Cargling,

With this letter; NORTMS is requesting a noreview determinalionregarding its acguisition of the
ownarship Interests in‘the corporate antitizs that own en exisling pneology reaiment center aénd the
asssciated equipment located in Asheville, Noith Carolina. Consistent with the longstanding approach of
the Ageney in finding that purchases of corporats ownership interests are oot eventsrequiring a
certificate of need, NCRTMS nowsseeks confirmation that its acquisition of membership interests in the
corporaie entities owning the-existing Asheville oncology reatmernit center, including e linear sccelerator
znd computed tomograghy scanner, and ifs continued cperation of that oricology. rgatment center and
e same equipment, atthe same site, may proceed.without first obtaining a certificats of need,

FACTUAL BACKGROUKD

The Parties

Since 2004, Cancer-Centers of North Carclina — Ashevilie, P.G. ("CONC-Aghaville”) and AOR
Management Company of Virginia, LLO (five ADR Managemerit Cofmpany of Virginia, inc:} ("ADR’), an
inclifect, wholly-owned subsidiary of US Oncology, Ing. (USON'). together have owned arid operaied an
énoalogy treatment center thiat is located at 20 Medical Park Brive, Asheville, Nonhi Carolina (the
“Oneology Center).) This Orictlogy Cofleruses 8 Varisnh 2180

near accelerdtor {the “Linac™) and.a
compuiad tornography:scanner {the "CT Scanner') ta provide radiation therapy sefvices lo patients. As
discussed further bélow. e Linac.and CT Stanner were acquired, and have been used 1o provide
radiation therapy services. under an.exemption fiam certificate of need {*CON" review that was
recognized by the Gertificate of Need Section ("CON Section”). After an appeal of this detarmination, the
GO Sechion's ggnisior o grant an exemplion was upheid

! ONC-Asheville was formearly known:as Asheville Hematology and Oncology Aisscciates, P.A, (AHO").
The corporate name'was changed in 2009. See Exhibit1. AOR was formerly a corperation, bl fizs
converied to a mitsd Fabifity company. Ses Exhibit 2.

RALEICH SHARLATTE ROGRY HOUNT BOLTHIRN PINES
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CCNC-Ashevile is a professional.corporation organized under the laws of the State of North
Caroling with ils principal piace of busirsss.ocated ot 20 Medical Park Drive, Asheville, Nodh Carolinz. it
sfaploys physiclans Hcensed to practice medicine in the State of Nurih-Carolina, who provide oncology
treatment senvices, including ragiaticn oncology services througn the use of the Linsc and CT Scanner
located atthe Asheville Ortology Cetiter on Medical Park Drive, CONC-Asheville has served canger
patients in thi Ashevilg area since 1982 when the praciice {then AHQ) was first formediand began
providing madica: creoiggy setvices. Hs oncology restment center is a “grandiathe aGiiity because It
hecame oparational before the CON Law wais amended to apply 1o oncology treatment Centars,  See
2004 correspondence betwesn AHO and CON Section (withiout exhibits) (Exhibit 3)

LUISCN is a buginess corporation.organized under the iaws of the State of Delaware, with its
nrincipal plece of business located 210101 Woodloch Forest Drive, The Woodlands, Texas 77380.
Through its subsidiarigs, USON provides administrative . support for oncology practices throughout the
United Statas, and-alse fumishes medical equipmeant gsed by those practices. One of those subsidiaries
s ADR. a Delaware fimited Hability company:

RTS {also known as 21™ Century Oncclogy) eperates several radiation therapy centers in
weswm Neorth Caroling, inctuding onelogatsd in a-medical office buiiding in Asheville which was the site
of a damaging fire that gecurred on Jily 28, 2011, and which was reported 10.you in &n earfier letier,
Feders! afid State investigators have indicated they believe this fire may have been‘interititnally set: but
Because ihe investigetion of thisfirgis. sl in'process. RTS has nol been:able 10 access his canter and
assess the damage and detérming when and how it might be re-opened. ‘Once a damage assessment is
; &, FTS wili approgch the GON Section sbout the statusof thecenter, ingliging any steps
needed W repair or replace i However, withou! a full assessmaent'ofthé status ofthis site, RTS is
uneertain at tis pointabout the steps necessary 10 resume operations atthal center,

Immadiately following thefire, RTS successfully transitioned cancer patignte who had been
receiving traatment gt its Asheville centerfo its other treatmant centers in western North Carofing, whare
they are continuing o receive consultations ang radiation therapy treatment. The transaction proposed in
this {etter would faciltate the resumption. of RTS's pravision of radiation therapy services to patients closer
to Asheville, end accordingly RTS and NCRTMS request that the Agency expadite its considaration of
this no-review reguast.

NCRTMSs a Norih Carolina limited Hability comipany which is & whelly-owned subsitiary of RTS.
NCRTME provides management and administrative support services for RTS's radiation therapy centers
ity Nosth Carolina.

RTS, NCRTMS, CONC-Asheville and AOR:{collectively, the "Parties”) have discussed and
reached agreement on @ transaction that would involve the transfer of the membership interests inthe
sorporate entities that.own the Qncelogy Center drid the equipment used to provide treaiment for patients
at the Ongology Center, includingthe Linac and CT Scanner {collectively, the “Equipment”), The
transaction would be limited 1o a-transfer of the underlying ownership interests in the comorate entities
sHat own the Oneology Center apd the Equipment (the "Proposed Transaction”). The Oneology Center
and its Equinment wilt continue 10 sarve patients at the same location, and there will be no change in the
scope of services providad by the Oncology Center as gant of the Proposed Transacton. The Propesed
Transaction does not invoive the offering or expansicn of any new facliity, service or equipment, and the
Srate’s inventory of linear accelerators will not change as a result of the transaction. Based upon prior
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dactaratory rulings and "no review” determinations that have been issued by the Office of the Directer of
the Division of Heslth Services Regulation and by the CON Seciion, it is clear thal the Proposed
Transaction agreed upon by the Parlies isnota “New Instilutiona! Health Servicg,” and should be
permitted to proceed withaltfirst 0btaining a cedtiicate of need.

This tetler describas the Proposed Transaction and identifies the grounds for 2 determination that
the transastionis not sublest o CON review,

Background on the Chtology Center and Eq&ip’men't

In 2008, AHO (now CONG-Asheville) relocated its Asheville offides to gstablish thie current
Oncology Center, AHO acquired the Linac and CT Scanner o pfovideradiation therapy services to
patients  The Linas fhal has beed dperated at fhe Oncology Center isTesognized in the Linac inventory
in the State Medics! Faciliies Plan. See Draft 2012 State Medical Facllities Plan, p. 147 (Exhibit 1) As
you wil recall. the presentOngology Center wis developed under an-exemption from CON review
recognized by the CON Szciion. In February 2005, AHO scught “no review” determinations for a
proposed relogation and gxpansion.of s oncology rreatment ceritar and acquisition of medical equipment
that would allow AHO to provide radiation therapy. See AHO No-Review Requestssnd Related
Cotrespondernce (without exhibiis) (Exhibit §), AHO preserted fourproposéls: (T)acquisition of 3 linear
accelerator, (2) acquisition of & CT scanner, (3)acquisition of treatment planning equipment, and (&)
relocation:of its oncelogy trestment center. On August 2, 2005, the CON Section issued four "no review”
letters, sonfirming thiat nene of he proposals required a certificaie of need. Seg CON Section No-Review
Determinations {(Exhibit6).

The CON Seciion's determinations were challedged and follawing a lenglhy contested case and
appeal. the North Carolina Courtiof Appedls ultimately affirmed the Finat Agency Decision, entered by the
Agting Director of the Division of Faculty Services (the "Division”) that AHO's acquisition of the Linac and
CT scanner and expansion of theencelogy redtment center did 5ot require 8 TON, Seg Mission
Hospitals, lng v N.C. DHMS, 696 .$.E.2d163 (N C CL App. 2010} (Exhibit 7).

At'the heart ofthe appesichallenging the CONSeclion’s no-review determinations were
amzndments to the CON Law whish took-effect in late:August 2008, Belore tate-August 2005, oncology
restmant cenlers wers ameng the services regulated by the CON Law, and & cerificate of néed was
required to develop an ongology irestmentcenter. Bul on August 26, 2008, the CON Law was amended
by deleting the term "oncology {freaiment'center” from the group of faciliies definéd:as a “health service
faciity” under N.C. Gen. Stat. § 131E-176. Along with this change, the listof new institutional health
services for which a certificate of need is required was amended to add any accuisition of a linear
aceslerator ocouring on of after the effective date of the amendment.  AHQ's no-review requests and the
CON Sactian's subsequent no-revig determinations preceded the August 26, 2005 amendment that
eliminated the concept of oncology freatment certters and established a requirement for a certificate of
need to acquire a linear acceleratorn

It its decision. the'Courtof Appeals recognized that ACR provided substantial administrafive
support for AliQ's day-lo:day-operations under a Management Services Agresment which also
authorized AOR.to acquire equipment for AHO, The Court.of Appeals concluded that: (1) AHO's
February 2003 requests séeking CON deterrinations regaiding its proposgls were made in good faith
reffance on the GON Law then:in existence, (2) AXO had scquired vigsted rights 1o develop its propesed
services under the prior version of the CON Law kiscause of the building iédse entered into by AHD's
mansging agent, and AHO's acquisition by comparable arrsngement of the Linac through a purchase
contract entered Into by ADR, and {3) the'CON Seclion had issued its no-revigw determinations prier to



Mr Creig R Smith

Chuel. CON Saction e Qi T
Sepiember 28, 2011 e
FPage 4

the effective date of the smendment to the GON Law. Accordingly, the Courl'of Appeals held that the
CON Section and the: Division in its Finat Agency Decision properly appiied the CON Law as itexisted
when AHO subinltted its noreview requests. The Court of Appissls aiso affirmed the Fina! Agency
Dec:awn s determinations thatAHO's acquisition of the' CT Scenner did not require 2 CON biecause the

tal costs to buy the CT Scanner and mske it operational were below the threshold dollar amcunt for &
dwgno:t:c centdr, and that the: relocahon and expansion of AHO's. oncology ireatment center did not
requie @ CON because the costs reated fo.such relocation and expansion did not exceed §2.000.000.
Thus. the Court of Appeals coaciugively determined that the relocation and expansion of AHD's (now
CONGrashavitie's) oncology freatment center and AHO's scquisition of the Linac and CT Scanner did ant
requirg & carificate of nead

Tie Proposad Transaction

the Qncology Cemer and Equ:pmml will pmcec,d if) two: str*ps Fi 1rst CCNC /—\s?*evrfle wuﬂ lrm far ftS
imterest in the Oncology Center and Equipment 1o & whally-owned subsidiary {"CCNC-8ub"), ang ADR wil
transiar its interast in the Oncology Center and Equipment to & wholly-ownad subsidiary (cc‘;liecfswly with
C}CM‘ Sub, the *LLCs™). The wransaction will be completad with NCRTMS purchasing all of the

crbershio interasts in those two LLCs as e second step.

Ater the Proposed Transaction st compiete the L1L.Cs wilt continue t6 exist 3s legal business
entities, and wilt continue & pwin'the Onedlbgy Center and Eqiiprient, including the Linac and T
Sranner that the CON Seclionitand the Courtiof Appeals} datermined were not subjeci 1o CON review.
The Oncology Center and it Eduipment vill continueto seve pﬁ!xcntb &t the same logation gt 20 Medical
Fark Drive in Ashevite. Thefe will:bé no_purchase-of additional equipment, nor will 2ny new savicss te
offered. as & résuit of the Proposed Trensaction, The only change will be the mambership comgposition of
the corporate entities/that own the Oncoiogy: Cehter and: Equ:pmant with CCNC.Ashevilie and AOR
initially transferring’ their ownelship interests fo the wholiy-owned subsvdla{y LLCs, foliowed by a separate
transacton in which NCRTMS will soquire albof the- membershipinterests in the LLCs,

The LLCs will not offer gy madical services. All:medical-services associated with ongology
treatment at the center will bz furmished by licensed physicians. The Parlies anticipats that the radiation
cneologists who have been practicing with CONC-Asheville and have supervised the care of a significant
majority of the patients receiving freatment st the Oncology Centér in the pastwil continue o supervise
*Ano diret the treatient of patients:Underiheircare. Undel an agreement that preserves the physicians’

thority over ail clinical #nd medical decisions, the LLCs will meke the Linac and CT Scanner available
F'-: froatment of pat;a'ﬂs by the TCNC-Asheviile radiation oncologists and other icensed physicians
authorizes to care for patients at the Oncology Centat:

Based upon the long-standing approach that the Civision 2nd the CON Seclion have taken fo the
purchase of equity interests in existing North Caroiina health care faciities when there is no chiange in the
services offersd of the eglipment employed to offer the:ssnices, NCRTMS respactivily submits that none
of these steps refating o the Proposed Trarsaction conghitutes @ New Institutional Health Service that
reguires a certificate of need.

ANALYSIS

The CON Law was enacted toprevent the development and operation of unneeded health
services, equipment.and faclities. This is made explicit in the very first section of the law, where the
General Assembly finds: “That the proliferation of unnecessary health sevice facliities resulis in coslly
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duph gtion and underuss of faciliies, with the availablity of eXCess capaceuy leading {0 unnecessary use
afgipansive resouregsand uverutl tHon of health careservices. * N.C. Gen. Stat. § 131E-175(4). The
CON Law essentially focuses on the development and offering of those “new ms;:tuttonai nealth services”
that would create addifonal capac:pty,{_and which are catalogued in N.C. Gery, Stal, §131E-175(16). Each
of thigse naw ;rc*ltuttonai heslth services enlails.in some way the acquisition or establishment of a naw
heatth service, new equipment, New fasilities, or expansions and relocatians of existing facilities or
services {which aiso would have gnimpacton how health services aré aepicyed and wtilized). In keeping
with its fundemental goals, the CON Law expiessiy récognizes that certain activities are not subject to
raview Based.uptn the clear terms of the CON Law and prior declaratory rulings by the Depariment, the
Proposed Transscticn doss nefréquire:a cenificate of need

The Proposed Transaction Wil Not Result in a New Institutional Health Service

The CONLaw provides that no gersen shall éffer or develop a “new institutional health service”
witheut first chtairing.a CON. N.C. Gen. Stat. § 131E-1 78. However, none-of the components of the
“maw nstitutional health service” definition address. directly or mdtrectly he acquisition of membership
interesis in an crganization thel glready is operating a health sarvice This ype of transaction is zmong
the activities that are "adminisirative and otheraciivities thal are notinfegral lo clinicel managament,” and
which are specifically excluded from the dafinition of “heaith service” inthe CON Law. N.C. Gen. Stat §
131E-175{9a). Therefcre, an: acqmsatmn of corporate ownership interests, such as the Propoesed
Transaction atissue in this request, doss notinvolve a new instilutional hizelth service sl &H and should
not be subject o CON Review:

The kst of new institulional heskth services does include “the.acquisition by purchase, d::mo*rcn
lease, ransfer or comparable arrangement” of a linear accelerator by or on'behalf of any person,” N.C.
Gen. Stat. § 131E- 176(18}(11)5a 9, aind“thirebligation by any persdn of 2 capital expendilure exceeding
two milion dollars (52,060,000 o dmaiop orexpand a health service or a health servicg facility, or which
relates to the provision of & hea%th service,” N.C. Gen. Stat § ?31 EA78016)(b). However, neither of
these definitions applies o the Pmpose_d’_r_raﬂ'saction. In prior declaratory rulings:and ro review
detenminations. the Department and CON Section have consistently recognized thabiranseictions which
are timited to an acquisition of underlying:corporate membership interests in an gxisting legal entity which
owns and operates an axisting-oncology.center and its: associated equap'mm sueh as.the Pmposed
Transaction, fall within the above-referenced exclusion recognized in the definition-of* ‘health service” in
the COM Law. Accordingly, the Depanimentiand CON Sedtion have cans:stent}y tetbrminied tha! evenls
such as the Proposed Transaction do ot trigger certificate of need review under either the finear
aceelerator acguisition or the$2,000; 000 tapital expenditure provision.

The Department’s Priar Declaratory Rulings Confirm the Transaction Does Not Reguire 3 CON

This No-Review Reques! is congistent with the Deparlmient’s pnor declargtory rulings which have
interprated the applicability of the CON Law to the purchase of ownership interests in corporate entifies
that own existing heeith care faciities, Qver the course of North-Carolina’s Certificate of Need program,
there have been a numser of décieratory rulings which confirmed that the acguisition of ownership
interssts o companies which own exsting hesith care facllites that already are offering services does not

constiute the ofenng of & new:instituional health service because such transactions do not impficate the
creation of dditional capacity and héslth service facilities which. msght lead to the "unnecessary use and
expense of reésources and overutitization of healthcare services, * deigited in the legisiative findings. See
N.C. Gen. Stat § 131E-175(4). Several examples of dect gratory, nilings which have upheld this prirciple
of no review for acquisitions of corporate ownership interests are discussed below,
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In &t least four rulings that were ssued after the enactment of the Augus! 2005 amendment to the
CON Law, the Depariment nas dejermined specifically that the fransfer of ownership interests in
organizations thatown linear accélerators does not require a certificaie of need.

e OnAugust 18, 2011, thieDepanment.issued a declaratory ruling finding that Radiation
Onzology Centers of the Cardlinas, Ing,'s transfer of o CON-approved radiation oncalogy
facilities 1o tem.whol ly-owned supsidiaries did not constifute a new insiitutional heaith service
or require acerificate.of need. See ln re; Request for Declaratory Ruling by Radiation
Oncotogy Ceaters ofthe Cardlinas: ine. {Exhibit 8).

e On September 27, 2010, the Department fssued & declaratory ruling confirming that Ine
ecqusatson by Cancer Centers of North Carolina, P.C. of the majority of the memhafsth
interests in Wake Rabiology Oricology Setvices and the continued eperation of WROS's
oncology treatment center did not réquire g centificate ofneed. Ses I re; Raguest far
Declaratory . Rujiing by Wake Fadfo{og y Oncology Services, PLLC, Canger Cesters of North
Carchina, PC., US Oncology, inc. ef al [Exhipit §).

e OnDetember 21, 2007, the Depariment issued a declaratory ruling finding that:Rex
Heslthcare, Inc.'s acqu;smon of 100% of the' membership interestof Smithfield Radialion
Oncology, LEG, wiich'owned and operated a lineat acselerator was not subject to' CON
review Seeln rer Reques! for-Deglaralory Ruling by Rex Hegllhicare, Inc. and Smilhfield
Radiation Ontotogy. LLC (Exhibi 10).

o On Séplember 14, 2007, the ‘Depariment issued. a declaratory ruling confirming: that
ceriificate of nead review was notrequired for the gale i another enlity of 100%: of the issued
ang cuts‘andmg stock.of @ company that owned a linear accelerater, See-in e Request for
Declaraiory Ruling By Radiation Therapy Services, inc. and North Caroling Radiatidn
Therapy Management Services, inc. {(Exhibit 11}

Atissue in the Avgust 2011 declaratory ruling involving Rédiation Oncolegy Centers of the
Carclinas, Inc. ("ROCC", was the.proposed transfer of two existing oncology fackities ewned by ROCC to
two whoi y—owned subsidisdes sFROCC, The two oncology facifities each operated a knear sccelerator
ard:CT simulator, the acquisition of which had previously been approved by the CON Section. The
Department concluded that this transaction was not subject 1o CON review. As ihe Declaratory Ruling
explaned, “The aritily thaf owns the lingaraccelergtor and simulator will not change, and the sgme.
squipment wil De vsedio provide the same radigtion oncology services, inthe same location. , .. The
Proposed Transaction dbes not ifvolvéthe sffering or expansion of any new facility, service or
equi iprment, and the state'sdnventory of ihear ageelgrators and simulgtors will nof change.” The
transaction at issue m the:ROCC declaralory ruling is very similer to {he first step of the Proposed
ransagciion al issue in this: request under which CCNC-Asheville and BOR will transfer their interests in
the' existing Oncolegy Center and its assodiated Equipment to two wholly-owned subsidiary LLCs.

in the Saptember 2610 declaraiory ruling involving Wake Radiology Oncoalogy Services, the
Depariment reviewed 3 proposed trangadtion undar which WROS would be converiad from 2 professional
limited lzabﬂity compeny to @ lirnited liability company, followed immediately by the sgle of the ownership
interests in WROS fo Cancer Centers of North Carcling, P.C, Subsequently, in & separate transacfion,
WakeMed proposed purchasing minérity membarship interest in the renamed WROS entity. After the
two ransattions, the resuling LLC would continue fo exist as a legal and business antity and wouid
continug to.own the oricology center end equipment that was authcrized by a previously issued CON.
The Deparimaent conclided tist these proposad transactions did not require a certifigate of nesd. Inis
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Declaratory Ruling, the Departmentnoted that thelenlity which-owned the Linac and Simuladtor would nol
dhange.and the same gguipment would continue to be used {o provide the same. radigtion oncalogy
services al thesamefocation. The: i’.‘}eciara.ory Ruling explaingd that although the proposeci transaction
mvolved expenditures-By CONC and WakeMed, “these will @ purchases of ownershig interesis in an
existing imited tabiity company that cwns the-oncology trestnient center, There willbe no capital
expenditure to devaelop.or expand a heaifh secvice or health-Sarvice facilily because the same equipment
will continue to be operated al the same location, and no expansion of services is.propesed.” The
ransactions invoived.in the WROS declatatory ruling are-ansiogous 1o the second step of the Proposed
Transaction at issuein-this reduest, ader which NCRTMS will acquire ownership interests in two existing
LLCs which own the Oncelogy Centerand its associated Equ:pmem which will continue to provide the
same services to-palients 8t the same location following the transection.

In its September 2007 deolarafory ruling invalving NCRTMS, the Depadiment reviewed a request
that-inveivedthespurchase of it o thie stock of Carolinz Radiation and Cancer Treatmsnt Centar, inc.
{(CCRTCTY mits de’c!arafory ruting raquest CRTC siatedithat it was operating onelinear acceiersior snd

simuiztor that werg in the Depanmant's eg uiprment inventory reports, as well as gn additional fnear
accesraior gt was net isted in the aveniory  Aflerreviewing the prox sossd fransaction, the Departmaent
congluded, as10 the one lingar sccdleratorand simulator that were in the equipmant inventory repoﬁs
that ihe proposed stock purr;hase zould proceed without.a CON. The Declaratery Ruling staded:
wansaction described by Pelitioniers does nei constifute the acquisition of a linear accelerater or @
siriuiater hy any person because awnership of the one reperted linear sccslerator and one reponed
sirmuytator here will not'change. CRTC will cantinue to be the.ownar of these:iwo pieces of equipment,
and CRTCs legal slatus as a corpora;e entlty wili not change. The Department's ruling permitted all of
the stock of CRTC, which owned:the linear stcelerdtor and simulator, fo be purchased without 2

cerfificate of néed,

The purchaseof LG mterests proposed by the Parties in this Request s analogous to the:steck
pufchah@ that-was propossd. by: CRTC. The Proposed Transaction willigniail zcquisifion by NCRTHS of
all of the ownership interests in the'LLCs. Qwneishipy of the Ongology Center and is associated
Equigment including the Linac and T Scarner, will remain with the LLCs following the second slep of
thie Froposad Transaction

in the December 2007 declaratory ruling involving Smithfield Radiation Oncelogy. the Depaniment
reached 2 simitar concitsion. (o that siuation, Rex Healthoare already had a 25%. ow nerath interest
Smithfield Radiation Oricatogy, LLC ("SRAY, and proposed o acquire the remaining 76% of the
ownership Interests from ihe physiclanownérs: The Departmem concluded thal “[the transaction
described by Peliticrers does not constitute. the: -acquisition of 2 firear accelerator by any person becauss
ownérship of the finéaraccelersior hergwillnotichange.” Thus, the Depariment concluded et these
ourchases of the ownership interests otcompanies which own i operabing linear secelerator did not
require @ CON.

The Bepartment aiso issued. g -similar ruling with regard to acquisition of thie stock of a company
that ewned heart lung bypass equipmeni. See In re; Request for Declaratory Riting by New Hanover
Perfusionists, inc.. January 24, 2008 {Exhibit 12). Hear-lung bypass machinzs arg another type of
mzcical euuiprment for which a’ceriificate of need is reguired under N.C. Gen Stat. § 131E-176 (16) (1),
the seme portion of the definition of new institutional heaith services that applies to purchases of fingar
soegterstors, The Depariment focused on the: fundamental fact thaf the ownership of the equ;pment
wiilld not change, 2nd that there was no purchase of eguipment, i ruling thet this stock sequisition did
notrequire a-Certificate of Need, TheDepariment's determination in thege nulings is firmly founded on
the express termgof the CONLaw.
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The Proposed Transaction Is Not an Acquisition of a Linear Accelerator

The proposed acquisition of 100% of the membership intergsts in the LLCs by NCRTMS does not
constitute theacquisition of & finear sccelerator. Asexplained above, the transaction i limited to the
acquisition of the undeilying ownership interests in the corporate entitiss that own the existing Oncology
Centarand ils gssoclated Equipment. The tinac willicontinue 1o be used fo provide the same rzdiation
entology services, in the seme: lecation, and the enmy that cwns theé Linac will not change 25 a result of
Step.2 of the Proposed Transsction. The LLCTs will continue to ewn the Linac and the CF Scanner as well
asall the Oncology Center dssets that werk found tobe exemipt from CON review and have been used 1o
furnish oncology trestments to-patients, The LLCs' membership carmposition will change to a single
mefnber, NCRTIAS, but their legal status s8'exsting business entities will not change.

Singe the LLEs wilt remain the.same legal entities, the same “person” will own the squipment and
operste the Oncology. Center and its Equipment following the Proposed Transaction’s second step. Ses
NG Gen. Stal, § §EXIE-1TB19) and"178. There will be no change inihe oparation of the Oricology
Center. Accordingly, and. consistent with the rulings issued since the August, 2008 amendrment, there 1s
no basis {o requrre CON review of the Proposed Transaction as an gcquisition of s inear accelerator
under the provisions of N:C. Gen. Stat. § 134E-178(16)(f1)52.

The Proposed Transaction Does Not Involve: the:Developmentor Expansion
of g-Healih Service Facility

The Preposed Trensacton will involverexpendilures by NCRTMS, but these wilf simpty be
purchases of swnership interesis in existing LLCs that own the Oncology Centar. They will not.ertall
sanitsl expendiiure io develbbion expand 5 heaith s&ivice or healih service facility beceuse the same
saupment will sontinue 1o be oparated at the same location, and no expansion of services is proposed.

Likewise. the Praposed Transastion will not entall "a capital expenditure . . . which relates to the
provision of & health service™ under N.C..Ger. Stat, § 131E-178(16)(b). The.only change that will result
from the Prgpesea Transaction will be in the membership compesition of the LLCs, and that thange in
ownershipis note health service,

As the Depariment must have determined in the prior declaratory rulings discussed above, the
purchase of ownership interests in.an emst:ng enterprise, which -already is fawiully: operatmg the
vqumr“em and offering the sendoes, isriol & capilal expenditure that “relates o the provision of & health
sefvice” under N.C..Gen. Stat'§ 131ES76{168) (k). Thig definition of "health servicg™ in the CON Law
speciiically excludes *administrative-and olher activities that are not integral to clinical management.”

N.C. Gen. Stat, § 131E-1 76(8a). The membemhip composition of the- LLCs is notintegrat 1o the clinical

management of the Oncology Center, and the Center’s operations will not change as & result of the

Pruposui Transaction. Thetefore, the purrhase of membershlp interests in the LLCs is not an sctivity

fn“ﬁ 15 Titegra! to clinizal manaoemem, ant agcordingly is.not” ‘5 capiial cxpendisure- . which retates
& provision of @ héalth service” withid the meaning of N.C. Gen, Stat. § 1318-178{18)(b}).
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issusnce of the No-Review Determination Is Consistent with the Purpases of the CON Law

ne CON Law is-intended toiregilate new mstitutiona! health services-and is not intended to
Ir*‘pede routing businass transactionssuch ag an acquisition of 2 limited fiability compeany's ownarship
interests. The onify point when the CON Law does limit changés in ownetship is “bafore completion of the
project of operation of the faciity .. . ." N.C. Gen. Stat. § 131E-189(c). CCONC-Agheviilte and AOR have
apa»rafeﬂ the Oacoicgy Center for mcre than a year‘ 50 this restriction in the CON Law clearly dees not

apply

The Propssed Transactiondoes not involve the offefing or expansion ¢fany new facilly, service
or eqmpmem and the Stule's. inventory of linear accelergiors will not change, The Oncolegy Center and
its Eouipment have been establisiied ahd operating for years. No new, or additional equipment will be
acquired of placed in operationin théState. No new facilily will be established nor new services effered
As 2 result, the Proposed Transacfion does.not implicate the fundamantai objecwa 0fthe CON Law — fo
contral the gevelopment and expansion of health service facilitics. Although notapplicable to the Parties’
Proposed Transaction, in keeping with ihis overarching obective, the CON Law actuatly containg a
provision, m N.C. Gen. Stat. § 1378-184(a)(8). wiich recognizes that an cutright purchass of all the
assets of an entice healh service facility is exempt from the requirement of cntaimng 5 CON, evenil the
purchased facility containg equipment that would otherwise be subjectto CON review,

The purposes for which the: CON Law was enacled are not-served by regulating the purchase
and sale of the underlying membership: interests in corporale entitiesithat own existing health service
facilities or eqaapmert vehich the CON Section has. already determined’to be needed. 1f membership
interests in companies that own angxisting health service facilify. sre purchased, withoutany
accompanying addition, expanslon‘ ratustion, or refocation of the-services offeréd, then none of the
underlying pelity concerns that'are'the basis for the CON Law come intc play.

CONCLUSION

For all of the foregoing ressoens; the regulation of events kkeithe Proposed Transzstion, invelving
existing end previously reviewed and spproved facililies and their associated equipment which do not
stherwise implicate the fundamental purposes-of the CON Law stated in N.C. Gen. Stat. § 131E-175, is
Beyond the scope of the CON Law, and should not require a CON.. Asisteled above, since the expansion
oftne Oncology Cenfer pursuant tothe: exemption recognized by the GON Ssction, the Linge, CT
Scarmer, and reldtediequipment have been operated as part of an engoing haealth care facility and that
will continue after cormiplétion of the Proposed Transaction.

The Nodh Carolina courts have resognized that because the:CON Law interferes with the norma
right 1o do business, it must be nairowly:construed. See HCA Crossroads Residential Centers, Inc. v.
WN.C Dep't of Human'Resourses, 327-N:C. 573, 579, 398 5.E.24 466. 470 ( 1990) ("When viewsd in iis
entirety. Articie § of Chapter 131E of the'General Statides, the Ceriificate of Nead Law, reveals the

? As you -nay be BWETE, AHJ thow CONG-Ashievile) operated the Oncology Center in 2008, but the
operation of the Equipment was slayediafigr the inital Final Agency Decision on AHD'S no review requas!
reversed the CON - Seclion's inllial determingtion and the' Recomingnd Decision, CCNG-Asheville was not
able to fully rzinstate operation of the: Eqmpment until dfterthie Court of Appeals decision in 2010

afirming the second Final Agency Decision ‘which upheld the’ CON Section's initial detarmination.
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legislature's intent that anapplicant's fundamerital yight fo-engage inits otheowise lawiul business be
reguisted but not be enclimbered with unnecessary bureaucratic delay M) Failurs tpissue the requested
no-review determinalion would delay and impede the Parties that are requesting this determination in
procesding with a lawiol business transacton.

We have enclosed a copy of the materialsireferenced in this fetter (sea:atiached Index). We
guest your gartiest poas¢t:l=° atienticn 1o this request and Took forward to yollr Bonfirmation that the
Fr opasad T-ansacion is nol g new institutional health $ervice and may prosesdiwithout 3 cartificate of
nesed, Tham -you for your attention to this and i there'is-any additional information you may requirg, it will
be oupadited vpon receipt-af your request.

Singerely,

/ ' ‘;/ ¢ // (ﬁ/ / !"“ “““
V! Ao S ¢ PAYIV AN

Wiiliam R. Shenton

Partner

Enclosures

Toiol Marha Frisons, Assistant Ohief. CON Section
Norton L. Travis, General Counsel for RTS8

8. Tedd Hemphid, Gounsel for CONG-Asheville and AQR
Jeremy C. Cuchiay, Counsal for AOR
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