North Carolina Department of Health and Human Services
Division of Health Service Regulation

Pat McCrory Aldona Z. Wos, M.D,
Governor Ambassador (Ret.)
Secretary DHHS

Drexdal Pratt

Division Director

August 5, 2015

William Shenton
Poyner Spruill

P.O. Box 1801

Raleigh, NC 27602-1801

Exempt from Review — Acquisition of Facility

Record #: 1673

Facility Name: The Arboretum at Heritage Greens
Type of Facility: Adult Care Home

FID # 980248

Acquisition by: KC Heritage Greens, LLC
Business #: 2247

Project Description: KRC Greens Limited Partnership to transfer all assets and Labilities to KC
Heritage Greens, LLC
County: Guilford

Dear Mr. Shenton:

The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation
(Agency) determined that based on your letter of July 29, 2015, the above referenced proposal is
exempt from certificate of need review in accordance with G.S 131E-184(a)(8). Therefore, KRC
Greens Limited Partnership may proceed to acquire the above referenced health service facility
without first obtaining a certificate of need. However, you need to contact the Agency’s Adult
Care Licensure Section to obtain instructions for changing ownership of the existing facility.
Note that pursuant to G.S. 131E-181(b): “A recipient of a certificate of need, or any person who
may subsequently acquire, in any manner whatsoever permitted by law, the service for which
that certificate of need was issued, is required to materially comply with the representations
made in its application for that certificate of need.”
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1t should be noted that this Agency's position is based solely on the facts represented by you and
that any change in facts as represented would require further consideration by this Agency and a
separate determination. If you have any questions concerning this matter, please feel free to
contact this office.

Sincerely,

e (AL Wbl (]
(Colia C Al prncen ag T ULITL
Celia C. Inman Martha J. Frisone,

Project Analyst Assistant Chief, Certificate of Need

ce: Construction Section, DHSR
Adult Care Licensure Section, DHSR
- Assistant Chief, Healthcare Planning



Poymer Spruill™

Wiltiam Shenton
Partner

D: 919.783.2047
F: 916.783.1075

wshenton@poynerspruill.com

David R. Broyles
Associate

D: ©19.783.2923
F. 919.783.1075

dbroyies@poynerspruill.com

July 29, 2015

VIA HAND DELIVERY

Shelley Carraway Martha Frisone

Chief Asst. Chief

Healthcare Planning ang Certificate of Need Section Certificate of Need

NC Department of Health and Human Services NC Department of Health and Human Services
2704 Mail Service Center 2704 Mail Service Center

Raleigh, NC 27699-2704 Raleigh, NC 27698-2704

RE: Request for No Review Determination — Corporate Reorganization - Heritage Greens/Guilford County

Dear Ms. Carraway and Ms. Frisone:

We are writing as counsel for Kisco Senior Living and some of its affiliated entities (cofllectively "Kisco™),
regarding a proposed corporate reorganization and refinancing of Kisco's Heritage Greens campus
located at 801 Meadowood Street, Greensboro, Guilford County, North Carolina. Heritage Greens is one
of the campuses in North Carolina where Kisco operates assisted living facilities. On the Heritage
Greens campus, there are two different licensed assisted living facilities and one multi-unit assisted
housing with services (“MAHS"):

e KRC Meadowood Il Limited Partnership (“KRC Meadowood |I") cperates a 48-bed aduit care
home, with & memory care unit under license HAL-041-028;

e« KRC Meadowood i Limited Partnership ("KRC Meadowood III") operates a 45-bed aduit
care home under license HAL-041-004; and

« KRC Greens Limited Partnership (‘KRC Greens”) operates the building offering MAHS which
consists of 136 residential units of varying sizes, and has maintained a registration with the
NC Division of Health Service Regulation, Aduit Care Licensure Section since October 20,
1988,

In order to secure more favorable financing for the entire Heritage Greens campus, a merger of these
three entities is in the planning stage. As a result of the merger, upon closing, KRC Meadowood Hand
KRC Meadowood HI would be merged into KRC Greens, transferring all of the assets and liabilities of the
two merged partnership into KRC Greens. KRC Greens would then transfer all of its assets and liabilities
to a riew fimited fiability company, KC Heritage Greens, LLC, which would obtain financing for the entire
campus, secured by all of the operating assets. As part of the due diligence in finalizing this transaction,
the parties have requested that we obtain, on their behalf, a no review determination regarding this
corporate reorganization related to the Heritage Greens campus.

WWW. POYNERSPRUILL.COM RALEIGH 7/ GHARLOTTE / ROCKYMOUNT /  SOUTHERN PINES
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It is important to note there will be no change in the scope of services offered, or the number of aduit care
home beds that are operated on the Heritage Greens campus, as a result of these transactions.

Following closing of the loan transaction, all of the current day-to-day operations, including each of the
licensed beds, will continue to be operated as before and will remain at the same location on the Heritage
Greens campus, as will the MAHS residential units. No capital improvements will be associated with the
transactions. Finally, there are no pending Certificate of Need (“CON") applications, or issued, but not yet
developed CONs related to the Heritage Greens campus. Therefore, there is no issue inregard to a
transfer of control of an outstanding CON under N.C. Gen. Stat. § 131E-189.

The effect of the transfers described in this letter is analogous to a transaction involving the acquisition of
underlying corporate ownership in existing legal entities that own and operate existing health service
facilities. As a result of these transactions, the new Kisco-affiliated entity, KC Heritage Greens, LLC will
assume contral of the facilities formerly operated by other Kisco-affiiated entities, and will own all of the
real estate on the Heritage Greens campus. Prior declaratory rulings and no review determinations by
the Department and the CON Section have consistently recognized that transactions which essentially
are internal corporate reorganizations do not implicate the CON Law. These prior decisions include:’

e A Declaratory Ruling issued on March 11, 1981 (attached as Exhibit A) in which the Department
ruled that HP, Inc.’s acquisition of the outstanding capital stock of Brookwood Health Services,
Inc., parent company to Rocky Mount Sanitarium Development, Inc., which operated the health
care facility Rocky Mount Sanitarium, was not construction, development or other establishment
of a new facility, or an acquisition by a new operator, and did not require a CON.

« A No-Review determination issued on November 21, 2011 (attached as Exhibit B) in which the
CON Section determined that CSA Medical Services, LLC's (“CSA”) transfer of 100% of its
ownership and operations interests in eight heart-lung bypass machines to CSAMS New Bern
Avenue, |LLC and CSAMS Lake Boone Trail, LLC, both wholly-owned subsidiaries of CSA, was
not a new institutional health services governed by the CON law, and did not require a CON.

e A No-Review determination issued on August 8, 2012 (attached as Exhibit C) in which the CON
Section determined that Cammeby's Equity Holdings, LLC's acquisition of the ownership interests
in the corporate entities that owned thirty two (32) existing nursing facilities in North Carclina
along with the associated equipment located in those facilities was not a new institutional health
service governed by the CON law, and did not require a CON.

o A No-Review determination issued on March 11, 2014 (attached as Exhibit D) in which the CON
Section determined that Hugh Chatham Memoriat Hospital, inc.’s ("HCMH") transfer of 100% of
its ownership interest in Hugh Chatham Nursing Center to Hugh Chatham Nursing Center, LLC, a
wholly-owned subsidiary of HCMH, and license it separately from HCMH was not a new
institutional health service governed by the CON law, and did not require a CON..

Thus, for over 30 years, fransactions of this nature have been recognized as having no impact under the
CON Law. While the Heritage Greens transactions involve the transfer of assets rather than the

¥ In the interest of limiting the ength of this request, the prior decisions referenced above and included as exhibits
with this letter contain the decision ietter from the CON Section and applicable request lefter, without the exhibits
and/or attachments that were attached to the request letter from the given party or parties involved.
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underlying corporate interests in the entities involved, the end result is the same—a corporate
reorganization that resuits in a different Kisco-affiliated entity becoming the sole owner of the assets, and
sole operator of the services on the Heritage Greens campus, which formerly had been operated by other
Kisco-affiliated entities. Accordingly, none of the transactions described in this letter constitute the
offering of a new institutional health service at all.

In the alternative, should the CON Section determine that the corporate reorganization contemplated is in
fact subject to the CON Law, it should determine that the reorganization is exempt under N.C. Gen. Stat.
§ 131E-184(a)(8). Since the transactions that make up the reorganization essentially constitute the
acquisition, by KC Heritage Greens, LLC, of all of the rights and liabilities of the three existing, operating
entities, they amount to nothing more than the acquisition of the operating assets of existing health care
facilities: and the entire series of transactions should be exempt under N.C. Gen. Stat. § 131 E-184(a)(8).

At present, the plans are for these transactions fo occur simuitaneously with the refinancing of the
property on or about August 30, 2015. We would appreciate your earliest possible attention to this matter
and confirmation that the proposed corporate reorganization is either (1) not governed by the CON Law
and proper for a No-Review determination; or (2) exempt under N.C. Gen. Stat. § 131E-184(a)(8).

Thank you for your attention to this and please advise if you have any questions or need any additional
information in order to respond.

With best wishes, we remain
Very fruly yours,

William Shenton

Partnher

—

~~"David R. Broyles
Associate

Enclosures



" OF THE STOCK OF

STATE OF NORTH CAROLINA
DEPARTMENT OF HUMAN RESOURCES
DIVISION -OF FACILITY SERVICES

IN RE THE PROPUSED ACQUISITION

DECLARATORY RULING
BROOKWOOD HEALTH SERVICES, INC.

T St Nt g Mt s

BY HP, INC.

I, I. 0. Wilkerson, &xa, as Director of the Division of Facility
Services, North Carolina Départment of Human Resources, do hereby issue
this decdlaratory r¥uling prirsoant to G-é.'lSOAmlT-and upder the authority
grarited me by Secretary Morrow in Department of Human Resoturces Directive
2-79, effective July 1, 1980. This ruling will interpret the applicability
of the Certificate of Need Regulations of this agency to the above-
captionsd transiction. It will be binding on this agehCy, but only
pértdins to the transaction in guestion. I reserve this agéncy's right
to make a prospective change in this interpretation of its regulations.

Mr. Joseph E. éaﬁséh, the attorney for HP, Inc., has.requested this
declaratory ruling. HP, Inc. is a Delaware corporation and a wholly-owned
subsidiary of Humana, In¢., another Delaware Corporation. HP, Inc. has
announced an offer to purchase any of the outstanding capital stock of
Brookwood Health Services, Inc. Brookwood is an Alabama coxporation with
a sixty-six percent interest in Rocky Mount Sanitarium Development, Inc.,

a North Carolina corporation which owns and operates the Rocky Mount
Sanitarium. I understand that Brookwood does not operate any North
Carolina health facilities directly. The foregoing is a complete statement

of the facts upon which this ruling is based.

“EXHIBIT
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Thus, HP contemplates acquiring control of a corporation whose
subsidiary owns and operates a North Carolina health care facility.

Mr. Casson has requested a ruling on whether this transaction is
reviewable under the Certificate of Need Regulations. For the reasons
set out below I conclude that it is not.

The Certificate of Need Regulations provide that "No person shall
undertake new institutional health services or health care facilities
without having first obtained a certificate of need.” 10 NCAC-3R .0103(a).
It is apparent that no new health care facilities are contemplated so the
only question is whether this transaction represents new institutional
health services.

The definition of this term is found at 10 NCAC 3R .0104(26) and
includes "the conskruction, development, or other establishment” of a new
facility, which is clearly not the case here. In fact, it is apparent
that the bulk of the definition has no possible application since this
transaction does not contemplate a change in bed capacity, the addition
of new services or expansion of current services, the acquisition of
equipment, the upgrading of a faciiity, or any expeénditure for a project,

Only Subsection (b) of the definition has any possible application.
Tt does define changes in ow#ership of more than 50 percent of an existing
facility or more than 50 percent of the caéital stock or voting rights of
a corporation which is the operator of a facility as new institutional
health services. Therefore, these trangactions require certificate of
need review. However, it must be noted that the stock ownership change
mentioned in 10 NCAC 3R .0164(26)(b) refers to the stock of the
corporation which is the operator of the facility. In this case, that

corporation is Rocky Mount Sanitarivm Development, Inc. Since Brookwood



-3

e

Health Services, InG., is not the operator of Rocky Mount Sanitarium or

any other Noxth Carolina health care facility, the acquisiﬁion of more

than 50 pexcent of its stock would not trigger the cited éh;mge in

__ownership provision of the North Carolina Certificate of Need regulations.

For these reasons I conclude that the proposed transaction is not
subject to certificate of need review,

This the ﬁ day of March, 198l.

;j 0. Wilkerson, Jr.
irector
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Beverly Eaves Perdue, Governor wovw.ncdhbs,gov/dhsy Craig R, Smith, Section Chief

TLagier M. Cansler, Secretary Phane: 919-855-3875
i Pax: 919-733-8139
Decernber 9, 2011

William R, Shenton
Poyrier Spruill

P.O. Box 1801

Raleigh, NC 27602-1801

RE: Mo Review: .

o ‘Transfer by CSA Medical Services, LLC (CSA) of 100% of its owmership interests in five (5) existing heart
Jong bypass machines in use at WakeMed to CSAMS Now Bern Avenue, LLC, a wholly-owned subsidiacy

. of CSA .

o Transfer by CSA Medical Services, LLC {CSA) of 100% of its ownership interests in three (3) existing
heast lung hypass machines in use at Rax Hospital to CSAMS Like Boone Trail, LLC, a wholly-owned
subzidary of CSA

Wake Connty

. Dear Mr, Shenton:

The Cedificate of Need (CON) Section recsived your letter of November 21, 2011 regarding the above feferenced
proposals, Based on the CON law In effect on the date of fhis respouse ta your request, tho proposals deseribed in
your cortespondence are not govemned by, aud therefore, do not currently require a certificate of need, However, please
nots that ifthe CON law is subsequently smended such that the abave referenced proposals would xequire a certificate of
need, this detenminstion does not anthorize you to proceed to develop the abovs refersnced proposals when the new law
becomes effective, .

Tt should be noted that this determination is binding only for the facts represented by you, Conscquently, if changes are
mads in the proposals or fa the facts provided in your correspondence reforenced sbove, a now determination as to
whether a certificate of need §s required would need to be made by the Cestificate of Need Sectlon, Changes in
proposal include, but ars not limited to: (1) increases in the capital cost; (2} ecquisition of medical equipment sot
included in the originel cost estimate; (3) modifications in the design of the project; (4) change in location; and (5) any
incrense in the mumber of square feet to be constructed. :

Pleass coniact the CON Section if you have any questions, Also, in all future corrospondencs you should reference the
Facility TD# (FID) if the facility is Ycensed.

Sincerely, : 1
Martha 1. Fisones [’ Craig R. $ifffth, Chief
Assistant Chief Certifica’of Need Section

ccs Medical Facilities Planning Scetion, DHSR,

éﬂ’_\#}s Location: 809 Ruggles Drive m Dorothea Dix Hogpital Campus = Raleigh, N.C, 27603 Ty
. An Bquet Opportunlty / Affimiative Action Employer .

‘ T EXHIBIT .
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F: §10.783,1076 _
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November 24, 2041

VIA LS. MAIL AND E-MAILS
Cralo.smith@dhhs ne gov
Martha frisone@dbhs ne.qoy

_ Mr. Cralg R, Smith, Chief _
Ms, Martha Fiisone, Assistant Chief
Divislon of Haalth Sesvice Regulation
Cerlficato of Need Secllon
2704 Mail Sarvice Center
Raleigh, North Carolfing 27696-2704

RE: GSA Medical Services, LLC; No Review Request ragarding Transfer of Heart-Lung Bypass Machines
fo Wholly Owned Subslidiarles

Dear Mr. Smith and Ms, Frisone:

This letier Is submitied on behalf of CSA Medical Services, LLC ("CSA"), and iwo subsidiary iimiled
Habiiity companies to be formed and wholly owned by CSA and to be named “CSAMS New Bem Avenus,
LLC" (CSA New Bem), and “CSAMS Lake Boons Trail, LLC" (CSA Lake Boone), upon recelpt of your
approval of this request. GSA currently awns and operates eight (8) heart-lung bypass (*HLB") machines,
Five {(5) of the HLB machinas are operated-at WakeMed and thres (3)of the HLB machines are operated
at Rex Hospltal, Inc. ("Rex’). The purpose of this lefler Is to provide notice to the North Garvlina
Depariment of Heallh and Human Services, Divislon of Health Service Regulation, Certificate of Need
Section {the “Agency’), and confirm that the transfer of CSA's interasts in these eight (8) HLB machines
and the operation of the same to two wholly owned subsidiaries of C8A Is not reviewable as a new
Institutional heatth service under the North-Carolina Certificate of Need ("CON"} law.

The Agency has recently approved a simifar transfer In an August 18, 2011 Declaratory Ruling regarding
Radlation Oricology Centers of the Carolinas, fnc, ("ROCC"), That Daclaratory Ruling concernad the
transfer of intgrests In two radiation oncology facilities from ROCC to two wholly owned subsidiarles of
ROCC. Attached hereto as Exhibits 1 and 2 are the ROGC Declaratory Rullng Requestand the ROCC
Declaratory Ruling. The ruling requested by CSA here Is directly anajogous to the ROCC ruling, the oniy
difference being thal ROCC Involved the per se reviewable ltems of linear accelerators and simulators
and CSA's request Involves the per se reviewable items of heartlung bypass machines.

I ACKGROUND AND 3

CSA directly owns elght (8) Terumo Corporatian Serles 8000 HLB machines. Flve {5) of these HLB
machines are localed and used by CSA to provide perfusion services at WakeMed, located at 3000 New
Bermn Aveniie, Ralelgh, NC 27620, Thres {8} of thesa HLB machines are focated and used by CSA to
provide parfusion services at Rex, located at 4420 Lake Boone Trall, Ralelgh, NC 27607, CSA also owns

WWWPOYNERSPRUILL.COM  RALEGN / CHARLOTIE / ROCKYMOUNT /  SOUSHERN PHES
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saven (7) cell saver machines located at WekeMed In Ralsigh, and iwo (2) located at WakeMed-Cary.
These.call saver machines are Bayior Rapld Aufologous Transfuslon (BRAT) machines manufactured by
Sorin Corporation and are rot subject to CON review. CSA does not own the BRAT machines at Rex,
which are owned by the hospilal. CSA also provides the hospitals with the services of seven (7) licansed
perfusionlsts, who are employed by CSA's affillate Carclina MSO, L.L.C. (MSO) but work for CSA
pursuant to its Managemant Services Agresment with MSO.

The fiva {5) HLB machines at WakeMed are labeled A, B, G, D, and E, and the liwes (3) at Rex are
labeled, 2, and 3, Each HLB.machine consists of the following: (a) a four {4) or five (5} pump Teruio
Bass; (b) three {3) or four {4) Terumo 8000 rofler pump modules (8000 roller pump modulas); (c}one (1)
Medtronic Bio-Medicus drterlal pump serfes 550 (Blo pump); {d) one (1) Medironic TX 50 Flowmater
(Flowmeter); and () ane (1) Sechrist alloxygen mixer (Sachrist). Similarly, the seven (7) BRAT
machines at WakeMed in Ralelgh are labelad A, B, C, D, E, F and G, and the lwo at WakeMed-Cary are
jabeled 1 and 2. Each HLB machine (and its components) and BRAT machine Is identifted by Its serlal
numbers {SN}, model numbers and the hospital where it Is located, as described iy Exhibit 3 to this letter.

The surgeons of Carolina Cardlovascular Surgical Assoclates, P.A, (Practice), started performing open
heart. surgery and providing their own perfusion. services at WakeMed in 1979 and at Rex In 1989,
through. either the Practice itself or a perfuslon company owned by the same physiclans. Each of the
eight (8) HLB machines currenily owned by CSA Is replacement equipment for a machine owned by CSA
{or a predecessor entity) prior o the year 1983, when acquisition of an HLB machine became subject to
CON review regardless of its cost, W. Chailes Hellon, M.D., founded the Practice in 1978 and Cardinal
Blo-Madical Assoclates, Ine. (Cardinal Blo-Madicat), In 1980, Cardinal Blo-Medical was the perfusion
company pradecassor to CSA that like CSA was ownad by the shareholders of the Practice. The two
hoapitals have never owned the HLB machines used at thelr facilities. Before 1989, Cardinal Biomedical
had acquired and operated three (3) HLB machines at WakeMed and {wo (2} at Rex. Another
cardiothoracic surgery praclice in Ralelgh, Atkinson & Zéok, M.O., P.A., had two (2) additional HLB
machines at WakeMead and one (1) additiona) HLB machine at Rex. Alkinson & Zeok, M., P.A. merged
with the Praclice In 1993, and its two (2) surgeon shareholders, Alvan W, Atkinson, M.D., and John V,
Zaok, M.D,, loined the Practice. At the sama. Ume thelr three (3) HLB machines were. acqulred by
Cardinal Bio-Medical, and they bscoms sharshoiders of that perfusion company. Cardinal Blo-Meadlcal or
its successor company has continuad fo own and opérate: thess <ight (8) HLB machines (of thelr
replacements) at thelr same raspective locations :at WakeMed and Rex since that lime. Ih 1897, the
shareholders of Cardinal Bio-Wedical reorganized the company by forming CSA and iransfarring the
operatlons and all eight (8) machines to CSA, which was owned by the same surgeons.

By 2001, CSA needed to replace all eight (8) of {ts HLB machines. There-was a fourth HLB fmachine at
Rex owned by surgeons Abdul G. Chaudhry, M.D. and James H. Davis, M.D. This one (1) HLB machine
had baen loaned to them by the manufacturer in the late 1990's to replacs one they had provided for use
at Rex which had bacome obsolete. At that tims, CSA bought this fourth fcaned HLB machine, which had
%}c@a&y been used at Rex, from lhe menufacturer to replace one of CSA's older machines at Rex.

hgreafter, Drs, Chaudhry and Davis no longer provided perfusion services or a HLB machine for use at
Rex;, CSA's purchase of this machine thus resulted In a net decrease In useable HLB machines at Rex
from four {4) to thres (3),

The same year, CSA oblained replacement equipment for its other seven (7) HLB.machines at WakeMed
and Rex, at a total capital cost of $322,695. CSA’s obsolete machines were subsequently removed out of
North Carofina. By lelter daled June 25, 2004, the Agency approved CSA's acquisition of the seven-(7)
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new HLB machines at WakeMed and Rex as replacamént equipment. The Agency’s “no raview” latter of
that date 1s attached and labeled s Exhiblt 4.

CSA would like to transfer its interest In the elght (8) HLB machines Into two wholly owned subsidiary
fimited Hability companies. The first whelly ownad subsldiary Wil be-nained “CSAMS New Bern Avenue,
LLG" and wil own the five {6) HLB machines currently operated at WakeMed. The second wholly owned
subsidiary wil be named “CSAMS Lake Hoons Trajl, LLC" and will own the fhres [3) HLB machines
curiently operated at Rex. The transfer of CSA's interests In the elght (8) HLE machinas Into two (2)
wholly owned subslidlarles Is not a CON reviswable event bacause it will have the following tesults:

)] Mo Increase In the HLB machihe inventory In Wake County; -
{2)  Nophysical'relocation of any HLB machines in Wake County;
(3)  Nocreatlon of any new health service faciiities; and

4 No asset purchases of any per se reviewable equipment, consistent with the ROCGC
Declaratory Rullng.

This Jetier requests your confirmallon that such: a proposed {ransfer of Inlerests would not irigger any of
the new instifutlonal health setvica provisions In the CON stafute; and the-transaction may proceed
without first sequlrdng a CON. '

ik ANALYS!

The CON law provides that the “acquisition by purchase, donation, laase, transfer of comparable
arrangement’ of an HLB machine constitutes a “now Institutional health service” that is subjact to CON
reviow; N.C. Gen, Stat. § 131E-178(16)f1; § 131E-178(a). However, we believe the creatlon of theseiwo
wholly owned subsidiares is not.a reviewable avent because CSA, the owner of the CON rights for the
elght {8) HLB machines, is not undergoing ahy dirsct change i lis ownership status, Rather, this Is
meroly a lype of reorganization In tha nature of those which the CON rules.recognize as non-reviswable,

Until 1903, the acqulsition of an HLB machine was riot regulated under the CON law unless it involved the
abligation of & capital expendilure exceeding two milllon doliars ($2,000,000), which far exceeds the cost
of this aquipment. See N.C. Sess, Laws 1993, ¢. 7; § 2 (adding the acquisiiion of HLB machines and any
“major madical equipment” costing more than $760,000 as “new institutional health services” requling a
CON). Howaver, effactive March 18, 1893, the General Assembly amondad the CON law to make the
acquisition of HLB machines conelitute a "new Institutional health service” requiring a CON regardiess of
ils cost, N.C. Gen. Stat. § 131E-176(10a), (16)1.5., as amended by N.C. Sess. Laws 1603,¢.7, § 2,

Under the CON faw, ransfer of qwnership or control of 2 CON prior to completion of & project or operation
of the facilly constitutas grotnds for withdrawat of a CON. N.C. Gen. Slat, § 131E-189. However, the
Agency's rules provide [hat I g} slfuation, neither ownership nor conlrol of a CON Is transferred when
the holder of the certificate Is aicomporation and the identity of the holder changes because of corporate
reorganization; Including b‘aﬂ‘ffétﬂng ownership to wholly owned subsidlarlss. 10A N.CA.C
14C.0602{1)(1) and (c).
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Specifically, the provisions of N.C. Gen. Stat. § 131E-189(c) stale by analogy that the Depariment of
Health and Human Services may Immediately withdraw any GON if the holder of the cerlificate, before
completion of the project or operallon of the facility, ransfers awnership or control of the facility, the
project, or the cariificate of need.” Further, the Agsncy's rules at 10A N.C.A.C, 14C.0602(b) stale as

follows:

Ownership of a certificata of need Is transferred when any person acquired a cerificate fror the:
holder by purchase, donation, lease, trade, or any comparable arrangement, oxcopt _that
owna o cate of need Is no an:

(1) the holder.of the certificale is a corporation and the ientily of the holder changes
because of a corporate reorganizatlon; or

{2) the holder of the ceriificate Is a parinership and the identity of the holder changes
" becauso the same pariners recrganize as a naw parinarship.

10A N.C.A.C. 14C.0602{b) (emphasls added),

Here, CSA's right to own and oparate the HLB machines Is not a CON project that i not yet completed or
operational, Nonethslaess, If the CON law permils the iransfer of a CON for an undeveloped project to a
subsidiary of the applicant without a new CON or other sanction, then it would make no sense to interpret
the law to prevent an exlsiing provider from transferring a service to a wholly-owried subsidlary after the
project has besn developed, This principle has been affimed by the Agency ona very slmifar set of facis
in the ROCC Declaratory Ruling referenced above and attached as Exhibit 2,

Moreover, N,C, Gen, Stat. § 131E-188(c) acknowledges that completed projects may be transferrad
without CON raview, 1t statas that *[ainy fransfer aftar {the project Is completed.or bacomes operationalj
will be subject to the requirement that {he service be provided consistent with the representations made in
the application and any appllcable conditlons,” That statute doas not require thata CON first be acqulred
before such a transfor takes place. Clearly, the resrganization of CSA’s assets and CON exemption Into
two wholly owned subsidlarles would not constitute the “offering or development of a new Institutional
health service® within the definitton of N.C. Gen. Stal, § 131E-178{a).

H CONGLUSION

Based on the foregoing Information, we hereby request the Agency's confirmation that the foliowing
transacions are not subjact to CON review as a new Institutional health service:

{H CS8A’s proposed transfer of its ownership Interast in. and operation of, five (5) HLB
machines, operated at WakeMed, to CSA Lake Boone, a wholly owned subsldiary of

OSA; and

{2)  CSA's proposed Wransfer of its ownership interest In, and operatlon of, three (3) HLB
machines, operated at Rex, lo CSA New Bern, a wholly.owned subsidiary of CSA.

If you requira addltional Information to consider this request, please contact us as soon as possible. We
thank you for consideration of this request.




M, Cralg &, Smith, Chief

Ms, Martha Frisone, Asslstant Chlef
November 21, 2011

Paga b

Vary fruly yours,

Wilson Hayman
Pariner
Wilifam R, Shenton
Partner

Attachments

Poyner Spruill”




North Carolina Department of Health and Human Services
Division of Health Setvice Regulation
Certificate of Need Section ‘
2704 Mail Service Center » Raleigh, Notth Carolina 27699-2704
bt/ e gov/dbse.

: Dréxdal Prity, Difector
Bevery Baves Perdue, Governor Craig R. Smith, Section Chief
Albert A, Deli, Acting Secretary Phone: (#19) 855-3873

Fax: (919) 733-8139
August 8,2012

S. Todd Hemphill

Bode, Calf & Stroupe, LLP
3105 Glenwood Ave, Suite 300
Raleigh NC 27612 -

RE: No Review / SVCare Holdings, LLC / Acquisition of membership interests of SV Care Holdings,
LLC by Cammeby’s Equity Holdings, LLC

Dear Mr. Hemphiil:

The Certificate of Need (CON) Section teceived your létter of July 13, 2012 regarding the above
referenced proposal. Based on the CON law in effect on the date of this response to your request, the
proposal described in your correspondence is not governed by, and therefore, does not currently require a
certificate of need. However, please note that if the CON law is subsequently amended such that the
above referenced proposal would require a certificate of need, this determination does not authorize you
to proceed to develop the above referenced proposal when the new law becomes effective.

It should be noted that this determination is binding only for the facts represented by you: Consequently,

if changes are made in the project or in the facts provided in your comrespondence referenced above, a

new determination as to whether a certificate of need is required would need to be made by the

Certificate of Need Section, Changes in a project include, but are not limited to: (1) increases in the

capital cost; (2) acquisition of medical equipment not included in the original cost estimate; (3)

modifications iti the design of the project; (4) change in location; and (5) any increase in the nmimber of
square feet to bé constructed.

In addition, you should contact the Nuising Home Licensure and Certification Section to determine if’
they have any requirements for development of the proposed project. Please contact the CON Section if
you have any questions.

Sincerely

mith, Chief

Michael J. MeKillip
te of Need Section

Project Analyst ' Certiff

cc:  Nursing Home Licensure and Certification Section, DHSR

EXHIBIT

. Locstiori: 809 Ruggles Drive, Dorothea Dix Hospital Campus, Raleigh, N.C. 27603 T ‘ : N
An Equal Opporiunity/ Affirmative Action Employer L
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BODE, CALL & STROUPE, L.L.P,

ATTORNIYS AT LAW
. 3105 CLENWOOD AVENUE, SUITE 300 o
JONT. BODE - JOHN V. HUNTER IR
. DAVIDSON CALL RALEIGH, NORTH CAROLINA 27612 REVIRED
T ”?;f; . TELEPHONE (915) 831-0338 MAILING ADDRESS
5. TODD HEM ) TELRCOPIER (919) 8519548 POST OFFICE BOX 6338
RS HEMPHILL RALEIGH, NORTH CAROLINA
MATEHEW A. FISHER W BCS-LAW.COM 276286338
July 13, 2012
Via HAND DELIVERY
Mz, Craig R. Smith, Chief
Ceriificate of Need Section

Division of Health Service Regulation

North Carolina Department of Health and Human Services
809 Ruggles Diive _

Raleigh, North Carolina 27603

Re: Request for No Review Determination — Acquisition of ownership interest in the
parent company of entities that own certain nursing facilities in North Carolina

Dear Mr. Smith:

) We are submitting this letter on behalf of our client, Cammeby’s Equity Holdings, LLC
(“Cam Equity”), regarding its planned acquisition of the membership interests of SVCare
Holdings, LLC (“SVCare”), which is the “great grandparent” (3" tier) owner of thirty-two (32)
nursing facilities in North-Carolina,! The specific facilities at issue Here are as follows:

Brian Center Health & Rehabilitation./ Brevard
Brian Center Health & Rehabilitation / Dutham
Brian Center Health & Rehabilitation / Goldsboro
Brian Center Health & Rehabilitation/ Hendersonville
Brian Center Health & Rehabilitation / Hickory East
Brian Center Health & Rehabilitation /Spruce Pine
Brian Center Health & Rehabilitation / Statesville
Brian Center Health & Rehabilitation / Wallace
Brian Center Health & Rehabilitation /Weaverville
Brian Center Health & Rehabilitation / Wilson
Brian Center Health & Rehabilifation / Windsor

1 gy Care has interests in health care facilities in other states, as'well.
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Brian Center Health & Rehabilitation / Yanceyville
Brian Center Health & Rehabilitation / Cabarrus
Brian Center Health & Rehabilitation / Clayton
Brian Center Health & Rehabilitation / Monroe
Brian Center Health-& Rehabilitation Mooresville
Brian Center Health & Rehabilitation /Winston-Salem
Brian Center Health & Rehabilitation /Gastonia
Brian Center Health & Rehabilitation / Hickory Viewmont
Brian Center Health & Rehabilitation / Charlotte
Brian Center Health & Rehabilitation / Eden

Brian Center Health & Rehabilitation / Hertford
Brian Center Health & Rehabilitation/ Salisbury
Brian Center Health & Rehabilitation / Lincolnton
Brian Center Nursing Care / Lexington

Brian Center Nursing Care / Shamrock

Maple Leaf Health Care

Brian Center Health & Rehabilitation / Waynesville
Kenansville Health & Rehabilitation Center
Randolph Health & Rehabilitation Center

Silver Stream Health & Rehabilitation Center
Wilmington Health & Rehabilitation Center

An organization chart showing the current ownership interests in each of ‘these ‘facilities is
attached as Lichibit A> As shown therein, SVCare, through its subsidiaries, holds the
membership interest in the parent companies of each of these facilities.

_ Cam Bquity holds an option to purchase up to 99.999% of all membership units in
SVCare. Cam Equity intends to exercise that option, whereby Cain Equity (or its noniinee) will
acquire that 99.999% membership interest, *

The acquisition by Cam Equity (or its nominee) of the membership units of SVCare shall
not cause any change in the direct ownership or day-to-day operations of the licensed nursing
home facilities in North Carolina. The licensed facilities will continue to have the same name,

2 There is one additional facility, Brian Center Charlotte Retirement Apartments, referenced in that
organization chart. That facility provides indepeident living apartments for retired persons, and is not 2
licensed nursing facility or adult care home facility. Therefore, its ownership is not impacted by the CON
Law.

3 That option agreement was the subject.of & New Yok civil action, the result of which was a Decision
anid Order entered by Justice O, Peter Sherwood of the New York Supreme Court, granting Cam Equity’s
motion for summary judgment and requiring SVCare Holdings to comply with the terms of the option
agreeniont and permit the acquisition of the aforementioned membership interests. A copy of Justice
Sherwood’s Decision and Order is attached hereto as Exhibir B.
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tax identification number, and provider mumbers. The facilities will continue to have the same
management and personnel. In short, nothing will change operationally or structurally for the
licensed facilities as a result of the acquisition.

With this letter, Cam Bquity is requesting a no-review determination regarding its
acquisition of the membership interests in SVCare, the limited Mability company which
indirectly owns the above facilities in North Carolina. Consistent with the longstanding
approach of the Agency in finding that purchases of corporate ownership interests are not events
requiring a certificate. of need, Cam Equity now seeks confirmation that its acquisition of the
membetship interests in SVCare (hiereinafier, the “Proposed Acquisition”), may proceed without
first obtaining a certificate of need.

ANALYSIS

The CON Law was enacted o prevent the development and operation of unneeded health
sérvices, equipment and facilities. This is made explicit in the very first section of the law,
where the General Assembly finds: “That. the proliferation of unnecessary health service
facilities results in costly duplication and underuse of facilities, with the availability of excess
capacity leading to unnecessary use of expensive resources and overutilization of health care
services” N.C. Gen. Stat. § 131E:175(4). The CON Law essentially focuses on the development
and offering of those “new institutional health services” that would create additional capacity,
and which are catalogued in NiC. Gen. Stat. § 131E-176(16). In keeping with its fundamental
goals, the CON Law expressly recognizes that certain activities are not subject to review. Based
upon the clear terms of the CON Law and prior declaratory rulings by the Division of Health
Service Regulation (“"DHSR™) and no review determinations by the CON Section, the Proposed
Acquisition does not require a certificate of need.

1. TheProposed Acquisition Will Not Resultin 3 New Institutional Health Service

The CON Law provides that nio person shall offer or develop a “new institutional health
service™ without first obtaining 2 CON. N.C. Gen. Stat. §131E-178. However, none-of the
components of the “new institutional health service” definition address, directly or indirectly, the
acquisition of membership interests in an organization that already is operating a health service.
This type of transaction is among the activities that are “administrative and other activitics that
are not integral to clinical management,” and which are specifically excluded from the definition
of “health service” in the CON Law. N.C. Gen. Stat. § 131E-176(9a). Therefore, an acquisition
of corporate ownership interests, such as the Proposed Acquisition at issue in this request, does
ot involve a new institational health service atall and should not be subject to CON Review.

The list of new institutional health services does include “the obligation by any personof
a capital expenditure exceeding two.million dollars ($2,000,000) to develop or expand a health
service or a health service facility, or which relates to the provision of 2 health service,” N.C.
Gen. Stat. § 131E-176(16)(b). However, this definition does not apply to the Proposed
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Acquisition. In prior declaratory rulings and no review determinations, DHSR and the CON
Section have consistently recognized that transactions which are limited to an acquisition of
underlying ¢orporate membership interests in an existing legal entity which owns and operates
an existing health service facility and its associated equipment, such as the Proposed Acquisition,
£all within the above-referenced exclusion recognized in the definition of “health service” in the
CON Law. Accordingly, DHSR and CON Section have consistently determined that events such
as the Proposed Acquisition do not trigger certificate of need review under the $2,000,000 capital

expenditure provision.

II. Prior Declaratory Rulings and No Review Determinations Confirm the Proposed
Acquisition Does Not Require 2 CON

This no-review request is consistent with prior declaratory rulings and no review
determinations which have interpieted the applicability of the CON Law to the purchase of
ownership interests in corporate entities that own existing health care facilities. Over the course
of North Carolina’s Certificate of Need program, there have been 2 number of declaratory
rulings and at least one no review determination which confirmed that the acquisition of
ownership interests in companies which own existing health care facilities that already are
offering services does not constitute the offering of a new institutional health service because
such transactions do not implicate the creation of additional capacity and health service facilities
which might lead to the “unnecessary use and expense of resources and overutilization of
healthcare services,” detailed in the legislative findings, See N.C. Gen. Stat. § 131E-175(4).
Severs! examples which have upheld this principle of no review for acquisitions of corporate
ownership interests are discussed below.

o On January 6, 2012, the CON Section issued a no review letter (attached as Exhibit
©) finding that North Carolina Radiation Therapy Management Services, LLC’s
acquisition of the ownership interests in the corporate entities that owned an existing
oncology treatment center and the associated equipment located in Asheville, North
Carolina, was not a new institutional health service and did not require a CON.

o On August 18, 2011, DHSR issued a declaratory ruling finding that Radiation
Oncology Centers of the Carclinas, Inc.'s transfer of two CON-approved radiation
oncology facilities to two wholly-owned subsidiaries did not constitute a new
institutional health service or require a certificate of need. See In re: Reguest for
Declaratory Ruling by Radiation Oncology Centers of the Carolinas, Inc. (attached as

Exhibit D).

o On September 27, 2010, DHSR issued a declaratory ruling confinning that the
acquisition by Cancer Centers of North Carolina, P.C. of the majority of the
membership interests in Wake Radiology Oncology Services (“WROS”) and the
continued operation of WROS’s oncology treatment cenler did not require a
certificate of need. See In re: Request for Declaratory Ruling by Wake Radiology

1
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Oncology Services, PLLC, Cancer Centers of North Carolina, P.C., US Oncology,
Inc. et al. (attached as Exhibit E).

s On December 21, 2007, DHSR issued a declaratory ruling finding that Rex
Healthcare, Inc.’s acquisition of 100% of the membership interest of Smithfield
Radiation Oncology, LLC, which owned and operated a linear accelerator, was not
subject to CON review. See In re: Request for Declaratory Ruling by Rex
Healtheare, Inc. and Smithfield Radiation Oncology; LLC(attached as Exhibit F).

s On September 14, 2007, DHSR issued a declaratory ruling confirming that certificate
of need review was not required for the sale to another entity of 100% of the issued
and outstanding stock of a company that owned a linear accelerator. See /n re:
Request for Declaratory Ruling by Radiation Therapy Services, Inc. and North
Carolina Radiation Therapy Management Services, Inc. (attached as Exkibit G).

e OnJanuary 24, 2008, DHSR issved a similar ruling with regard to acquisition of the
stock of a company that owned heart lung bypass equipment. See In re: Request for
Declaratory Ruling by New Hanover Perfusionists, Inc., Janvary 24, 2008 (attached
as Fxhibit H). DHSR focused on the fundamental fact that the ownership of the
equipiment would not change, and that there was no purchase of equipment, in ruling
that this stock acquisition did not require 4 Certificate of Need.

DHSR's determination in all of these rulings is firmly founded on the express terms of
the CON Law.

ID.The Proposed Acquisition Does Not Involve the Development or Expansion
of a Health Service Facility

The Proposed Acquisition will involve expenditures by Cam Equity, but these will
sitply be purchases of ownership interests in existing LLC that indirectly owns the various
nursing facilities. They will not entail a capital expenditure to develop or expand a health service
‘or health service facility because the facilities will continue to be operated at the same locations,
and 1o expansion of sérvices is proposed.

Likewise; fhic Proposed Acquisition will not éntail “a capital expenditure . . . which
relates to the provision of a health service” under N.C. Gen. Stat. § 131E-176(16)(b). The only
change that will result from the Proposed Acquisition will be in the membership composition of
the LLCs, and that change in ownership is not a health service.

As DHSR and the CON Section must have determined in the prior declaratory rulings
and no review determinations discussed above, the purchase of ownership interests in an existing
enterprise, which already is lawfully offéring the services, is not a capital expenditute that
“relates to the provision of a health service” under N.C. Gen. Stat. § 131E-176(16)(b). The
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definition of “health service” in the CON Law specifically excludes “administrative and other
activities that are not integral to clinical management.” N.C. Gen. Stat. § 131E-176(98). The
membership composition of the LLCs is not integral to the clinical management of the above
nursing facilities, and the facilities” operations will not change as a result of the Proposed
Acquisition. Therefore, the purchase of membership interests in the LLCs is not an activity that
is “integral to clinical management,” and accordingly is not “a capital expenditure . . . which
relates to the provision of a health service” within the meaning of N.C. Gen. Stat. § 131E-

176(16)(b).

IV. Altexnatively, the Proposed Acquisition is Exempt from CON Review, Pursnant to N.C.
Gen. Stat, § 131E-184(2)(S)

In the event that the Agency determines that the Proposed Acquisition docs constitute a
new institutional health service, it nevertheless is not subject to CON review, because the CON
Law permits the acquisition of an existing health service facility, regardless of cost, so long as
prior notice is provided. Specifically, N.C. Gen. Stat. § 131E-184(2)(8) provides, in pertinent
part, that:

the Department shall exempt from certificate of need review a new institutional health
service if it receives prior written notice from the entity proposing the new
institutiona! health service, which notice includes an explanation of why the new
institutional health service is required, for any of the following:

(8) To acquire an existing health service facility, including equipment owned by the
health service feicility at the time of acquisition.

Thus, to the extent that the Proposed Acquisition is a new institutional health service, itis
nevertheless exempt from CON review, because Cam Equity would be acquiring existing health
service facilities.*

4 I addition, Cam Equity is not aware that any of the above nursing facilities has a pending or approved
CON application to add beds. Accordinig to the June 2012 CON Monthly Report (attached hereto as
Exhiblt 1), none of the Hsted facilities appears to have a currently-pending CON application. Thus, there
does not appear to be an issue regarding the transfer of ownership or contral of 2 certificate of need,
within the meaning of N.C. Gen. Stat. § 131E-189(c). However, even if there were a pending or approved
but undeveloped CON in one of these facilities, the transfer of that CON should be allowed for good
cause, since the intent of the transaction is not to acquire 2 particular facility’s CON, but to acquire
99.999% of all membership units in an LLC which has intercsts in multiple states. This type of
transaction was previously approved by the CON Section, when it approved the stock transfer acquisition
by Novant Health, Inc., of multiple diagnostic centers owned by MedQuest Associates, Inc,, inchuding
several facilities which had approved but not yet developed CONs. See coirespondence from Lee B.
Hoffiman, Chief of the CON Section, dated September 26, 2007 (attached hereto as Exhibit J).
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CONCLUSION

The regulation of events like the Proposed Acquisition, involving existing and previously
reviewed and approved facilities which do not otherwise implicate the fundamental purposes of
the CON Law stated in N.C. Gen. Stat. § 131E-175, is beyond the scope of the CON Law, and
should not require 2 CON, For that reason, we request that the Agency issue a “no review” letter
determining that the Proposed Acquisition described above is not'governed by the CON Law,
and therefore, does not require a certificate of need. Alternatively should you determine that the
Proposed Acquisition is governed by the CON Law, we request that you confirm that it is
nevertheless exemipt from CON review pursuant to N.C. Gen. Stat. § 131BE-184(2)(8).

We have enclosed ‘with this letter the following Exhibits:

A. Organization Chart, SVCare Holdings, LLC North Carolina facilities;

B. Decision and Order, Schron v. Grunstein, Index No. 650702/2010 {Supreme Court of
New York; _

C. January 6, 2012 no review letter issued to North Carolina Radiation Therapy
Managemient Services, LLC, regarding the acquisition'of the ownership interestsin
the existing oncology treatmerit center located at 20 Medical Park Drive, Asheville,
North Carolina; N | |

D. August 18, 2011 Declaratory Rulins, In re: Request for Declaratory Ruling by
Radiation Oncology Centers of the Carolinas, Inc; _

E. Septernber27, 2010 Declaratory Ruling, Inre: Request for Declaratory Ruling by
Wake Radiology Oncology Services, PLLC, Cancer Centers of North Caroling, P.C.,
US Oncology, Inc. et al;

F. December 21, 2007 Declaratory Ruling, I re: Request for Declaratory Ruling by Rex
Healthcare, Inc. and Smithfield Radiation Oncelogy, LLC,

G. September 14, 2007 Declaratory Ruling, /n re: Request Sfor Declaratory Ruling by
Radiation Therapy Services, Inc. and North Carolina Radiation Therapy
Management Services, Inc.; :

H. January 24, 2008 Declaratory Ruling; In re: Request for Declaratory Ruling by New

Hanover Perfusionisis, Inc.;

CON Section Monthly Report; June2012; and

Correspondence from Lee B. Hoffiman, Chief of the CON Section, dated September

26, 2007.

et et
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Thank you for your consideration of this request. Please feel fres to contact me if you have
any questions.
V_cry truly yours,

BODE, C & STROUPE, L.L.P.

*

8. Todd Hemphill

STH:sh

Enclosures

cc wlenc.: Brooke A. Lane, Esg.
Carol B. Bowen, Esq.



Pat McCrory Aldona Z, Wos, M.D,
Governor Amnbassador (Ret.)
Setretary DHHS
Drexdal Pratt
4 Division Director
March 11, 2014
S. Todd Hemphill

3105 Glenwood Avenue, Suite 300
Raleigh, Nozth Carolina 27612

No Review

Facility: Hugh Chatham Memorial Nursing Center

Project Description: Transfer by Hugh Chatham Memorial Hospital, Inc. (HCMH) of 100% of
its ownership interests in Hugh Chatham Memorial Nursing Center to
Hugh Chatham Nursing Center; LLC, a wholly-owned subsidiary of
HCMH and license it separately from the hospital

County: Surry
FID #: 955375
Dear Mr. Hemphill:

The Certificate of Need Section (CON Section) received your letter of February 18, 2014,
regarding the above referenced proposal. Based on the CON law in effect on the date of this
résponse to your request, the proposal described in your correspondence is not governed by,
and therefore, does not currently require a certificate of need. However, please note that if the
CON law is subsequently amended such that the above referenced proposal would require a
certificate of need, this determination does not authorize you to proceed to develop the above
referenced proposal when the new law becomes effective. '

Moreover, you need to contact the Acute-and Home Care Licensurc and Certification Section
and the Nursing Home Licensure and Certification Sectionof the Division of Health Service
Regulation to detérmine if they have any requirements for development of the proposed project.

1t should be noted that this determination is binding only for the facts represented by you,
Consequently, if changes are made in the project or in the facts provided in your correspondence
referenced above, a new determination as to whether a certificate of need is required would need
to be made by the Certificate of Need Section. Changes in a project include, but ate not limited
to: (1) increases in the capital cost; (2) acquisition of medical equipment not included in the
original cost estimate; (3) modifications in the design of the project; (4) change in location; and
(5) any increase in the number of square feet to be constructed.

Certificate of Need Section
A‘h ‘wwwncdhhs.goy
'H’ﬂg Telephone; 919-855-3873 » Fax: 9197338139
Location: Edgerton Building + 309 Ruggles Drive » Raleigh, NC 27603
Mailing Address: 2704 Mail Service Center *Raleigh, NC 27699-2704
An Equal Opportunity? Affirmative Action Employer

" _EXHIBIT




S. Todd Hemphill
March 11, 2014
Page2

Please contact the CON Section if you have any questions. Also, in all future correspondence
you should reference the Facility LD, # (FID) if the facility is licensed.

Sincerely,

Kim Randolph, Proj tAnaIyst

otho. . S

Martha J. Frisone, Intenm Chief
Certificate of Ne@d Section

cc:  Acute and Home Care Licensure and Certification Section, DHSR
Nursing Home Licensure and Certification Section, DHSR
Medical Facilities Planning Branch, DHSR



BoDE HEMPHILL, L.L.P.

ATTORNEYS AT LAW
JOHNT. BODE 3105 GLENWOOD AVENUE, SULTE 300
y RALEIGH; NORTH CAROLINA 27612
5. TODD HEMPHILL ’ MAILING ADDRESS
MATTHEW A, FISHER TELEPHONE (910) 881.0338 POST OFFICE BOX 6338
DAVID R, BROYLES FACSIMILE (919) 881-9548 RALEIGH, NORTH CAROLINA
27628-6338
WIFW,BCS-LAW,COM
Writer’s E-mail: HEMPHILLOBCS-LAV.COM
Jj}\) " \?.“ o4
' ' N,
February 18, 2014 ) "‘@fbj“}{; :
VIA HAND DELIVERY Z2a

Martha J. Frisone, Interim Chief

Kim Randolph, Project Analyst

Certificate of Need Section

N.C. Department of Health and Human Services
Division of Health Service Regulation

809 Ruggles Drive

Raleigh, North Carolina 27603

Re: Hugh Chatham Memorial Hospital, Inc. (License No. H0049)
No review request to transfer control of Hugh Chatham Nursing Center to wholly
owned-subsidiary

Dear Ms. Frisone and Ms. Randolph:

We ate writing you on behalf of our client, Hugh Chatham Memorial Hospital, Inc.
(“HCMH”), a North Carolina non-profit corporation. HCMH owns and operates Hugh
Chatham Nursing Center (the “Nursing Center”), a combination facility with 99 nursing beds
and 28 assisted living beds (20 Alzheimer’s or special care unit beds and 8 general beds), under
the hospital’s license. HCMH has determined that it is in its best interest to transfer ownership
of the Nursing Center to a wholly-owned subsidiary which it has created, Hugh Chatham
Nursing Center, LLC, a North Carolina limited liability company ("HCNC”). HCMH is the
sole member of HCNC. See HCNC Atrticles of Organization, Exhibit 1 hereto.

We also understand that as part of this transfer, the Nursing Center will need to be
operated as a separately-licensed nursing facility. Ihave already spoken about this subject with
Becky Wertz, Nurse Consultant with the Nursing Home Licensure and Certification Section,
and our client is in the process of preparing the Nursing Home Licensure Application and other
related documentation which she bas provided. However, before that documentation can be
filed, we first need to confirm with your office that this proposal is not subject to certificate of
need review,
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The CON law provides that transfer of ownership or control of a CON would constitute
grounds for withdrawal of the CON if it occurs during the course of development of a project
before the project is complete. N.C.G.S. § 131E-189. There is no CON project under
development at the Nursing Center. Furthermore, Agency rules provide that neither ownership
nor control of a certificate of need is transferred when the holder of the certificate is a
corporation and the identity of the holder changes because of a corporate reorganization, such as
transferring ownership to a wholly-owned subsidiary. 10A N.C.A.C. 14C.0502(b)(1) and (c).

In this instance, the entity that owns the Nursing Center will not change, and the same
building, staff and equipment will be used to provide the same services at the same location.
HCMH will continue to own the Nursing Center assets that were authorized under the CON and
have been used to furnish skilled nursing care to the Nursing Center’s residents. The proposed
transaction does not involve the offering or expansion of any new facility, service or equipment,
and the State's inventory of nursing home beds will not change. No new or additional nursing
home beds will be acquired or placed in operation in the State. The Nursing Center already has
its own separate NPI number and Medicare number.

This proposal is similar to other proposals involving transfer of assets to wholly owned
subsidiaries that the CON Section has found in the past did not require CON review. For
example, the CON Section determined that a perfusion company could hold heart-lung bypass
equipment in two separate wholly owned subsidiaries without undergoing CON review. See
enclosed Exhibit 2 (without exhibits to original request letter).

For these reasons, we believe that the CON law allows the transfer of the Nursing Center
to a wholly-owned subsidiary of HCMH, without the requirement of a CON, because such a
transfer does not constitute the development or acquisition of a new facility or services by the
subsidiary, within the meaning of G.S. 131E-176(16) or 10A N.C.A.C. 14C.0502. The
subsidiary. has no control over those services independent of its parent entity. The ultimate
ownership and control of the service does not change. The beds already exist in the inventory in
the State Medical Facilities Plan and there is no new facility constructed. Thus, there has been
no action which constitutes the offering or development of a new institutional health service
within the meaning of G.S, 131E-178(a), and no CON is required.

We request that you provide a letter of no review confirming that our interpretation of the
CON law and applicable rules is correct and that this proposal is not subject to certificate of need
review.
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Please let us know if you need further information or it there are questions we can
answer.

Very truly yours,

Bope HEMpPHILL, L.L.P.

STH:sh

Enclosure

cc wienc.: Becky Wertz, Nurse Consultant (via hand delivery)
: Paul Hammes/Don Trippel (via e-mail only)



