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Mr. Craig Smith, Section Chief

Celia Inman, Project Analyst

Certificate of Need Section

Division of Health Service Regulation

NC Department of Health and Human Services
809 Ruggles Drive

Raleigh, North Carolina 27603

Re: Comments on Competing Applications for a Certificate of Need for a Medicare-
Certified Home Health Agency in Forsyth County, Health Service Area II; CON
Project ID Numbers:

G-10156-13, Maxim Healthcare Services, Inc.
G-10159-13, Well Care, LLC
G-10160-13, Liberty Home Care VI, LLC

Dear Ms. Inman and Mr. Smith:

On behalf of UniHealth Home Health (UniHealth), Project ID G-10161-13, thank you for the
opportunity to comment on the above-referenced applications for development of a new Medicare-
certified home health agency in Forsyth County.

A successful application must meet all statutory criteria and should exemplify the strongest
combination of the 2013 SMFP basic principles: Value, Access, and Quality. No one applicant will
rank highest in all of the competitive criteria, so it is important to consider the entirety of all
applications when determining who should be approved. UniHealth’s application best supports all
three of the 2013 SMFP Basic Principles: Value, Access, and Quality. It also meets the Centers for
Medicare and Medicaid Services (CMS) Triple Aim of good patient experience and better health for
the population at the lowest cost.
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After a complete review of all the applications, it is clear that UniHealth’s application is competitively
superior to the other competing applications in this review batch. UniHealth’s application conforms to
all statutory criteria and planning objectives. In addition to this Cover Letter, we have included in
Attachment A a more detailed analysis of each competing application using the framework of the
statute’s CON Review Criteria and applicable home health rules (10A NCAC 14C .2000). For each
applicant, we have addressed only those criteria to which we believe the application is non-
conforming.

COMPETITIVE OVERVIEW

As will be demonstrated later in this document, UniHealth presents the most competitive application in
this review batch. UniHealth continually ranks the highest in the 14 comparative metrics that the CON
Section has traditionally used in reviewing home health CON applications. UniHealth ranks first in
more of the comparative metrics than the next closest applicant (seven versus six). Further, in a similar
home health review in Wake County (J-8817-12) in 2012 (five applicants versus four applicants in the
Forsyth review batch), the CON Section determined that the most effective applicant was the applicant
that ranked first the most times in the aforementioned 14 comparative metrics. Because UniHealth is
Number 1 the most times in this review batch, it is also the most effective applicant.

UniHealth also outperforms all applicants in this review batch in a number of additional comparative
metrics, including some metrics that the CON Section has used to evaluate home health applications in
the past. Among the additional comparative metrics that have past precedent with the CON Section,
UniHealth ranks very high in regard to total number of projected duplicated Medicare and Medicaid
patients and the total projected duplicated Medicare and Medicaid patients as a percent of total
patients. Finally, UniHealth outperforms the other applicants in regard to other important home health
CON metrics, including charity care, administrator salaries, and letters of support. Therefore, we
believe that after the CON Section does a complete review of all of the applications, it will determine
that UniHealth is the most effective applicant based on all of the criteria presented above.

VALUE METRICS

Traditional CON Comparisons

UniHealth’s proposal demonstrates its commitment to value. It consistently outperforms competing
proposals in 14 comparative metrics that the CON Section used to review home health CON
applications in Wake County (J-8817-12). UniHealth ranks first in seven of these 14 comparative
metrics. UniHealth proposes the:

o Highest visits per unduplicated patient;

® Lowest ratio of net revenue per visit to cost per visit;

o Lowest administrative cost per visit (see discussion below);

e Highest average direct care operating cost as a percent of average total cost per visit;

e Highest RN salary;

e Highest unduplicated Medicare patients as a percent of total unduplicated patients; and the

e Highest number of unduplicated Medicare patients.
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UniHealth also ranks in the top two among all applicants in:
e Net revenue per visit;
o Home health aide salary;
¢ Unduplicated Medicaid patients as a percent of total unduplicated patients; and

e Number of unduplicated Medicaid patients.

The following table ranks applicants from highest to lowest in all 14 comparative metrics, with a
Number 1 representing the most effective applicant. Accordingly, the applicant with the most Number
1’s represents the most consistent commitment to value. Because the best rank may be the highest or
the lowest in a particular metric, we have identified the position associated with the top rank.

Please note that UniHealth and Well Care both rank Number 1 in Administrative Cost per Visit.
UniHealth’s Administrative Cost per Visit is $30.875. Well Care’s Administrative Cost per Visit is
$30.867 for a difference of $0.008/visit, not even one cent. Because this represents a mere 0.012%
difference, we believe that the CON Section should regard this difference as negligible and give both
applicants the same rank for this comparative metric. Please see Attachment B for more detailed
comparative metrics.

Table 1 — Applicant Ranking Based on Traditional Comparative Metrics

Comparative Metric Best UniHealth | Liberty Maxim . | Well Care

Visits per Unduplicated Patient Highest 1 4 3 2
Net Revenue Per Visit Lowest 2 4 3 1
Net Revenue Per Unduplicated Patient Lowest 3 1 4 2
Ratio of Net Revenue per Visit to Cost per Visit Lowest 1 2 4 3
Total Operating Cost Per Visit Lowest 3 4 2 1
Direct Cost Per Visit Lowest 4 1 3 2
Administrative Cost Per Visit Lowest 1* 4 3 1*
Average Direct Care Operating Cost as a Percent Highest

of Average Total Cost per Visit 1 4 3 2
RN Salary — Year 2 Highest 1 4 3 2
HHA Salary — Year 2 Highest 2 4 3 1
Unduplicated Medicare Patients as a Percent of Highest

Total Unduplicated Patients 1 3 4 2
Unduplicated Medicaid Patients as a Percent of Highest

Total Unduplicated Patients 2 4 3 1
Num}ber of Unduplicated Medicare Patients — Highest

Year 2 1 4 3 2
Number of Unduplicated Medicaid Patients — Highest

Year 2 2 4 3 1
- Total Number 1’s 17 2 [ 0 | 6

* UniHealth and Well Care are separated by only $0.008/visit; such a negligible difference warrants the same ranking for
both applicants.




August 30, 2013

Competitive Comments
Forsyth County Home Health
Page 4

As one can see, UniHealth ranks Number 1 in the most comparative metrics. These metrics show the
intensity of services proposed as well as commitment to underserved groups identified in the statute,

Access METRICS - ADDITIONAL COMPARATIVE METRICS

Metrics with Past Precedent: Duplicated Medicare and Medicaid Patients

In the most recent home health CON Findings in Mecklenburg County (F-7221-05), the CON Section
considered other comparative metrics as part of the 14 comparative metrics, namely the total number
of duplicated Medicare and Medicaid patients and the total duplicated Medicare and Medicaid patients
as a percent of total patients. These metrics are integral to a complete analysis, because they
incorporate recertification rates and scope of services provided by each applicant. To calculate these
four comparative metrics, the CON Section used the Project Year 2 payor mix from Section VI.12 of
the application (duplicated patients as a percent of total projected utilization) and projected duplicated
patients in Project Year 2 from Table IV.2. The number of duplicated patients in each discipline (e.g.
nursing, PT, OT) was summed across all disciplines in Table IV.2 to calculate total number of
duplicated patients. The Medicare and Medicaid percentages from Section VI.12 were then multiplied
by the total number of duplicated patients in Project Year 2. Table 2 and Table 3 show the results of
applying this same methodology to the Forsyth applicant batch.

Table 2 — Number of Duplicated Medicare Patients — Project Year 2

; Projected Duplicated Medicare
_Total Number of Patients as % of Total Projected Total Number of
Duplicated Patients | Utilization ‘ Duplicated Medicare
Applicant (Table IV.2). - (Payor Mix, Section Vi.12) Patients [A*B]
. 1T s = 1
lberty | 7868 | 73.4% . 57
UniHealth 3,538 71.7% 2,537
Maxim 2,720 - : 65.1% 1,771
Well Care 1,241 68.0% 844

Note : Liberty combines Medicare and Medicare HMO

Table 3 — Number of Duplicated Medicaid Patients — Project Year 2

Projected Duplicated Medicaid

Total Number of Patients as % of Total Projected = Total Number of
Duplicated Patients Utilization Duplicated Medicaid
Applicant ; -(Table 1V.2)

(Payor Mix, Section VI.12 Patients [A*B]
UniHealth ; , ‘ 191% |

Maxim 2,720 17.8% 484
Well Care 1,241 26.8% 332
Liberty 786 5.9% 46

A :
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As demonstrated above, this analysis will add four important differentiating comparative metrics that
have past precedent with the CON Section and will separate competitors who are otherwise similar on
other metrics. In summary, the Forsyth Comparative Review should incorporate four more
comparative metrics in its evaluation of this review batch. The four, included in Table 4 below, are:

e Duplicated Medicare patients as a percent of total duplicated patients;
e Duplicated Medicaid patients as a percent of total duplicated patients;
e Number of duplicated Medicare patients; and

o Number of duplicated Medicaid patients.

Table 4 — Value and Access Comparison with Past Precedent Comparative Metrics

‘Comparative Metric : Best | UniHealth | Liberty Maxim | Well Care
Visits per Unduplicated Patient Highest 1 4 3 2
Net Revenue Per Visit Lowest 2 4 3 1
Net Revenue Per Unduplicated Patient Lowest 3 1 4 2
Ratio of Net Revenue per Visit to Cost per Visit Lowest 1 2 4 3
Total Operating Cost Per Visit Lowest 3 4 2 1
Direct Cost Per Visit Lowest 4 1 3 2
Administrative Cost Per Visit Lowest 1* 4 3 1*

Average Direct Care Operating Cost as a Percent

of Average Total Cost per Visit Highest 1 4 3
RN Salary - Year 2 Highest 1 4 3 2
HHA Salary — Year 2 Highest 2 4 3 1
Unduplicated Medicare Patients as a Percent of Highest
Total Unduplicated Patients 1 3 4 2
Unduplicated Medicaid Patients as a Percent of Highest
Total Unduplicated Patients 2 4 3 1
Number of Unduplicated Medicare Patients —Year- Highest
2 1 4 3 2
Number of Unduplicated Medicaid Patients — Year .

Highest

2

Duplicated Medicare Patients asa % of Total
Duplicated Patients

Duplicated Medicaid Patients as a % of Total ~

' High‘est

Duplicated Patients 1

Number of Duplicated Medicare Patients — Year 2 3

Number of Duplicated Medicaid Patients — Year 2 3
Total Number 1’s 7

* UniHedalth and Well Care are separated by only $0.008/visit; such a negligible difference warrants the same ranking for
both applicants.
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Further, the Agency should place greater emphasis on service to Medicare than Medicaid patients.
Only Medicare requires a provider to have a Certificate of Need to serve North Carolina patients.
Moreover, the stated purpose of a home health agency on page 327 of the 2013 SMFP identified need
is Medicare certification. Under North Carolina Medicaid provisions, a licensed, but not certified
home care agency can serve Medicaid beneficiaries without a Certificate of Need. UniHealth
outperforms all applicants in both duplicated and unduplicated Medicare patients served. UniHealth
also proposes to serve more Medicare patients as a percent of total patients than all other applicants.

Basic Principles

The Basic Principles Governing the Development of the 2013 SMFP describe access:
Equitable access to timely, clinically appropriate and high quality health care for all the
people of North Carolina is a foundational principle for the formulation and application of the
North Carolina State Medical Facilities Plan....
The SHCC assigns highest priority to a need methodology that favors providers delivering

services to a patient population representative of all payer types in need of those services in
the service area. [emphasis added]

As described in greater detail in its application, UniHealth proposes equitable access to services by
payor that matches the needs of the service area population. UniHealth will have a balanced payor mix
that will exceed the county average Medicaid percentage, without sacrificing service to Medicare or
other beneficiaries.

Medically Indigent - Charity Care

In 2010, the US Census Bureau found almost one in five (19 percent') of Forsyth County residents
under 65 were uninsured whereas the national average was 11 percent.” The Census Bureau did not
measure the persons over 65. However, UniHealth uncovered evidence through local interviews that
many over 65 in this area are also uninsured and do not have the knowledge to enroll in Medicare (see
UniHealth application page 159). Clearly, uninsured groups are medically underserved as defined in
Statutory Criterion 13 and access to charity care will important for residents of Forsyth County.
UniHealth outperforms all other applicants in regard to this factor. UniHealth proposes to offer
approximately twice the amount of charity care proposed by Well Care and Maxim, and three times as
much charity care as Liberty. Not only does UniHealth propose the greatest amount of charity care, it
also proposes the highest charity care as a percent of gross revenues and the most total indigent
(charity) care admissions in this review batch. Therefore, UniHealth should be found competitively
superior with regard to access to services by this medically underserved group.

! County Health Rankings and Roadmaps, Forsyth County, http://www.countyhealthrankings org/app/north-
carolina/2013/forsyth/county/outcomes/overall/snapshot/by-rank

* Ibid.
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Please note that Maxim proposes $55,684 in charity care (page 139) for 54 charity care visits in
Project Year 2 (page 83). The amount listed in the application would suggest an access of $1,000 per
indigent visit. This is unreasonable and is not supported by facts in the Maxim application. The
amount of charity care that Maxim proposes can be validated by multiplying the charge per visit by
discipline on page 126 by Maxim’s proposed Project Year 2 indigent visits by discipline on page 86.
The amount calculated in Table 5 below is used for comparison in Table 7.

Table 5 — Adjusted Maxim Charity (Indigent) Revenue Adjustment

Projected Charity
Year 2 Proposed (Indigent) Visits by : Gross Charity
Charge Service Discipline (Indigent) Revenue
Discipline o (p. 126) ~ (p. 86) Adjustment
Nursing $125 25 $3,125
Physical Therapy $130 22 $2,860
Occupational Therapy $130 4 $520
Speech Therapy $130 1 $130
Medical Social Work $175 0 S0
Home Health Aide $70 2 $140
Total $6,775

QuALITY METRICS — ADDITIONAL COMPARATIVE METRICS

Administrator Salaries

UniHealth proposes the second highest salary for an Administrator and equivalent positions.

The administrator is a critical non-clinical position responsible for managing the business operations of
the home health agency. Good nursing judgment is critical in a certified home health agency. In order
to offer a comprehensive service package that focuses on care management, a home health agency
must recruit top caliber, experienced and/or highly trained administrators. In a competitive market like
Forsyth County, a high salary is one way to recruit and retain such talent. As one can see from the

table below, UniHealth ranks second in Administrator salary. Though it ranks second behind Maxim, it
should be noted that UniHealth will employ a full time Administrator whereas Maxim will only
employ 0.5 FTEs for this position.

Table 6 — Administrator Salaries — Project Year 2

T e Average Salary
Applicant ’ Position for a FTE FTEs
Maxim Administrator S 82,000 0.50
UniHealth Administrator $ 80,019 1.00
Well Care Clinical Manager/Branch Manager $79,722 1.00
Liberty Manager of Branch Operations $ 78,648 0.33
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After inclusion of the additional charity care and administrator salary comparative metrics discussed
above, UniHealth ranks first in 12 of 22 comparative metrics and is clearly the most effective applicant
in the review batch. Please see Table 7.

Table 7 — Value, Access and Quality Comparison with Additional Metrics

Comparative Metric ~ : Best UniHealth | Liberty Maxim | Well Care

Visits per Unduplicated Patient Highest 1 4 3 2
Net Revenue Per Visit Lowest 2 4 3 1
Net Revenue Per Unduplicated Patient Lowest 3 1 4 2
Ratio of Net Revenue per Visit to Cost per Visit Lowest 1 2 4 3
Total Operating Cost Per Visit Lowest 3 4 2 1
Direct Cost Per Visit Lowest 4 1 3 2
Administrative Cost Per Visit Lowest 1* 4 3 1*
Average Direct Care Operating Cost as a Percent Highest
of Average Total Cost per Visit 1 4 3 2
RN Salary —Year 2 Highest 1 4 3
HHA Salary — Year 2 Highest 2 4 3 1
Unduplicated Medicare Patients as a Percent of Highest
Total Unduplicated Patients 1 3 4 2
Unduplicated Medicaid Patients as a Percent of Highest
Total Unduplicated Patients 2 4 3 1
Number of Unduplicated Medicare Patients — Year Highest
2 1 4 3 2
Number of Unduplicated Medicaid Patients — Year Highest
2 2 4 3 1
Duplicated Medicare Patients as a % of Total .

. . Highest
Duplicated Patients 2 1 4 3
Duplicated Medicaid Patients as a % of Total .

. . Highest
Duplicated Patients 2 4 3 1
Number of Duplicated Medicare Patients — Year 2 Highest 1 4 2 3
Number of Duplicated Medicaid Patients — Year 2 Highest 1 4 2 3
Total Dollar Amount of Indigent Care Provided Highest 1 4 | 2 3
Indigent Care as a % of Gross Revenues . 1 4} 2 3
Total Indigent Care Admissions | Highest | 1 2
Administrator Salaries | Highest | 2 4 1 1 3

Total Number 1’s 12 3 1 7

* UniHealth and Well Care are separated by only $0.008/visit; such a negligible difference warrants the same ranking for
both applicants. :

UniHealth’s high count of Number 1’s confirms the strength of UniHealth’s application. UniHealth
demonstrates that it excels at developing a home health agency with the appropriate balance of clinical
coordinators who maintain, review and validate quality measures, and appropriate resources for direct
patient care. UniHealth’s leadership in these comparative metrics demonstrates its commitment to
value.
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Medical Social Workers

UniHealth proposes to employ the most medical social workers. Medical social workers (MSW) are
important in assisting clients’ emotional, financial, and social wellbeing. The MSW will also be
involved in non-visit activities that increase the agency’s capacity to manage total patient care and will
offer services such as charity care coordination, liaison activities with community and charitable
foundations, assistance with benefits eligibility, care transitions, behavioral health, and training of staff
in performance or assistance with these responsibilities. This role is increasingly important in
sustaining patient capacity to stay at home.

Table 8 — Medical Social Work FTEs — Project Year 2

Applicant ; - MSW FTEs
UniHealth - . 1.0

| .
Liberty 0.2
Well Care 0.2
Maxim 0.1

Documented Letters of Support and Referral Sources

It should also be noted that UniHealth is the only applicant to document a significant effort to contact
and offer services to organizations that care for low income, uninsured, and underinsured individuals.
UniHealth contacted the Guilford County Department of Social Services, the Community Care Center,
and the Northwest Community Care Network, among many other organizations. UniHealth also
reached out to organizations that support immigrant populations. These organizations will also
provide UniHealth with referrals to persons in need of charity care.

UniHealth is the only applicant that documents sources of sufficient referrals to substantiate its
utilization projections. A provider’s ability to demonstrate that it can reasonably reach its census
forecasts is of the utmost importance. Industry experts have expressed concerns in the past that
agencies are going to find it increasingly difficult to sustain operations in the face of decreasing
Medicare and Medicaid reimbursement and increasing costs. As such, providing justified utilization
projections is more important than ever.

Table 9 — Documented Referral Comparison

Applicant .Yearz Promised I_Referrals : Deficit ()

‘ Unduplicated Census from Service Area Surplus(+)
Liberty 330 0 ‘ -330
Maxim 542 0 -542
Well Care 591 0 -591
UniHealth | s 2424 | 1880
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Surveys

UniHealth representatives devised, distributed and then collected 29 surveys from a wide cross-section
of Forsyth County and surrounding area providers. The primary objective of the surveys was to get a
first-hand, unfiltered view of the current home health market in the service area to gauge which
services were needed in the county and, ultimately, to address those services through a specific plan of
care. Each survey posed questions related to the current home health services available and needed in
Forsyth County and the surrounding area, and specifically to underserved populations. Further, each
provider was asked to score service types needed from a new home health provider in the county on a
scale of 0 to 4 with 0 being not needed and 4 being most needed. Please see UniHealth Exhibit 71,
pages 1196-99.

UniHealth’s survey analysis also demonstrates the need for specific services that will contribute to
population health. Specifically, UniHealth will:

s Accommodate people who have hearing loss;

e Provide intensive focus on transitions in care;

e Ultilize information technology support;

s Employ integrated care paths; and

e Account for expanded geographic and payor access.
UniHealth’s services best match the documented needs of the community. No other applicant both
surveyed the local providers and the community and consistently matched the services it will provide
with the results it received from the survey distribution. In addition, UniHealth held a Get to Know Us
event in Winston-Salem in June 2013. UniHealth representatives invited local health care providers to
share their questions and concerns regarding home health in the local area. As such, UniHealth’s

application boasts a carefully tailored care plan that specifically addresses the services needed in
Forsyth County and the surrounding area.

Care Management

UniHealth is also the only applicant to demonstrate that it can and will implement a comprehensive
care management plan within a reasonable budget for its home health agency. UniHealth’s plan
includes telemonitoring, the UniGuard program, fall prevention training, Point-of Care, case
management, medication management, home safety programming, health literacy/education, social
networks and integrated care paths. UniHealth believes that all of these components are necessary for a
comprehensive care management plan to best meet its patients’ needs. Please see Section I1.1.(a) and
I11.1.(b) of UniHealth’s application for program specifics and documentation on the importance of a
care management program that includes the services listed in the table below.
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Table 10 - Comparison of Care Management Program
: UniGuard | Point of Care Héalth
Applicant | Teleheaith Fall Case Medication | Home - | Electronic Literacy / Social Care
e Prevention | Mgmt. | Mgmt. Safety. | Medical y Networks | Paths
: o Education ~
or similar | Records :
Liberty Yes No Yes No No No No No No
Maxim No Yes  iYes |VYes Yes | No No No No
Well Care | Yes Ye Yes No No No No
| UniHealth | Yes Yes Yes Yes Yes | Yes
REVISED COMPARISON

One applicant, Well Care, proposes to serve six patients in Project Year 2 from counties that show a
surplus in the 2013 SMFP and provides no information to show why those counties will have unmet
need. If Project Year 2 unduplicated patients are reduced by those six patients, the comparative
metrics and related rankings change. In order to adjust Well Care’s comparative metrics for counties
that have actual home health need, UniHealth assumed that visits for these patients would be
proportionate to the total patients that these patients represent, or one percent (6/591 = 1.0%).

Following this logic, Table 7 rankings would be revised and Well Care’s count of Number 1°s drops

from seven to six: Other applicants’ counts do not change, but UniHealth, alone, would have Number

1 rank in Administrative Cost per Visit. UniHealth continues to have the most Number 1°s 12, of 22,

double the nearest competitor.




August 30, 2013
Competitive Comments
Forsyth County Home Health

Page 12
‘Table 11 - Value, Access and Quality Comparison with All Metrics
Comparative Metric ; | Best [|UniHeaith | Liberty Maxim | Well Care
Visits per Unduplicated Patient Highest 1 4 2 3
Net Revenue Per Visit Lowest 2 4 3 1
Net Revenue Per Unduplicated Patient Lowest 3 1 4 2
Ratio of Net Revenue per Visit to Cost per Visit Lowest 1 2 4 3
Total Operating Cost Per Visit Lowest 3 4 2 1
Direct Cost Per Visit Lowest 4 1 3 2
Administrative Cost Per Visit Lowest 1 4 3 2
Average Direct Care Operating Cost as a Percent .
. Highest 1 4 3 2
of Average Total Cost per Visit
RN Salary - Year 2 Highest 1 4
HHA Salary — Year 2 Highest 2 4
Unduplicated Medicare Patients as a Percent of .
. . Highest 1 3 4 2
Total Unduplicated Patients
Unduplicated Medicaid Patients as a Percent of .
; - Highest 2 4 3 1
Total Unduplicated Patients
Number of Unduplicated Medicare Patients — Year .
5 Highest 1 4 3 2
Number of Unduplicated Medicaid Patients — Year .
5 Highest 2 4 3 1
Duplicated Medicare Patients as a % of Total )
. . Highest 2 1 4 3
Duplicated Patients
Duplicated Medicaid Patients as a % of Total .
. . Highest 2 4 3 1
Duplicated Patients ) » '
Number of Duplicated Medicare Patients — Year 2 Highest 1 4 2 3
Number of Duplicated Medicaid Patients — Year 2 Highest 1 4 2 3
Total Dollar Amount of Indigent Care Provided Highest 1 4 2 3
Indigent Care as a % of Gross Revenues Highest 1 4 2 3
Total Indigent Care Admissions Highest 1 3 4 2
Administrator Salaries Highest 2 4 1 3
‘  Total Number’s| | 12 3 1 6
; ; | B

Attachment C to this Cover Letter provides the supporting details.
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CONCLUSION

It is clear that, of the projects under review, UniHealth’s application best demonstrates the 2013
SMFP Basic Principles: Value, Access, and Quality, and supports the need for the services it
proposes.. While all applicants possess the ability to provide care to the residents of Forsyth County,
UniHealth is the only applicant that excels in all three Basic Principles and is also the best alternative
when considering the comparative metrics. The application from UniHealth is competitively superior.
This application:

e Increases accessibility to medically underserved groups including medically indigent,
low income and elderly residents;

e  Offers salaries that will ensure high quality, well trained direct care and administrative
staff are employed;

¢ Demonstrates a commitment to quality and to providing appropriate levels of care;

e Provides programming or defines specific arrangements for home health services currently
needed in Forsyth County;

e Provides a continuously improved care management program that will make
UniHealth an ideal partner for area health care providers that are working with the
state and CMS to decrease the area’s high hospital readmission rates and set a
competitive benchmark for other providers; and

e Conforms to all the statutory review criteria and special rules (10A NCAC 14C .2000).
Thank you for your time and consideration. Please do not hesitate to call me if you have any questions.

Sincerely,

Aneel Gill, MBA/MHA

Health and Financial Planning Manager
UHS-Pruitt Corporation

678-533-6699

Attachment(s)
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UniHealth Home Health (UniHealth) Project ID # G-10161-13
Comments on Competing CON Proposals for a New Medicare-Certified Home Health Agency in Forsyth County

Attachment A
Application Analysis for compliance with CON Review Criteria and Applicable Home Health Rules: 10A NCAC 14C .2000




COMPETITIVE REVIEW OF -
WELL CARE, LLC, G-10159-13

OVERVIEW

Well Care, LLC, proposes to develop a new home health agency in Kernersville, NC, and begin
providing home health agency services on October 1, 2014. Well Care has two home health offices, in
Raleigh and Wilmington, North Carolina. Well Care proposes to serve 378 and 591 unduplicated patients
in Project Year 1 and 2, respectively.

Per the North Carolina statute § 131E-183, the application is non-conforming with Criteria 3, 4, 5, 6, 7,
13c¢, and 18a, for the reasons listed below.

CON REVIEW CRITERIA

3. The applicant shall identify the population to be served by the proposed project, and shall
demonstrate the need that this population has for the services proposed, and the extent to
which all residents of the area, and, in particular, low income persons, racial and ethnic
minorities, women, handicapped persons, the elderly, and other underserved groups are
likely to have access to the services proposed.

Well Care’s proposed service area includes Forsyth County and seven contiguous counties,
including Davidson, Guilford, and Rockingham (page 54). Well Care acknowledges the absence
of need in Davidson, Guilford, and Rockingham, but tries to justify its projected patients served
from those counties by simply and arbitrarily stating that “most of the existing providers in
Forsyth County provide home health services to most of the adjoining counties” (page 41).

See additional discussion of this issue in Criterion 6.

The Well Care application indicates a need for pediatric care (pages 35-37). Page 37 of the
application proposes that five percent of Well Care patients will be pediatric, based on its
analysis of the history of existing agencies. In Project Year 2, five percent of Well Care’s total
patients translates to 30 patients, spread across eight counties (591 patients * 0.05 = 29.5). Not
only will such an expansive service area with so few patients be difficult to staff for a single
pediatric nurse, but serving so many counties will contradict the foundation for Well Care’s
argument that pediatric patients in Forsyth County are not well served because their providers are
from outside their home county. Please see further discussion of pediatric staffing in Criterion

7).

Well Care estimates that 2.6 percent of the home health patients in the service area need
‘psychiatric care (page 38), but the application falls short of identifying the proportion of its
projected patients who will receive psychiatric nursing services. The application also fails to
provide documentation that it will provide nursing staff with the qualifications needed to meet
Medicare requirements for a psychiatric nurse. The referenced Exhibit 14 of the Well Care
application does not provide this documentation. Attachment E with these Comments provides a
description of the very specific staffing requirements imposed by Palmetto GBA for Medicare
payment for psychiatric nursing care. As one can see, the application fails to demonstrate that
Well Care will meet those requirements.




Please see further discussion of psychiatric staffing in Criterion (7).

Thus, for both quantitative and qualitative reasons, the application is not conforming to Criterion
3.

4. Where alternative methods of meeting the needs for the proposed project exist, the
applicant shall demonstrate that the least costly or most effective alternative has been
proposed.

The Well Care application is non-conforming to other applicable statutory and regulatory review
criteria. Additionally, UniHealth outperforms Well Care in more home health comparative
metrics (discussed in the attached Cover Letter), as well as in duplicated Medicare patients,
charity care, letters of support, and administrator salaries. Because the 2013 SMFP reports a need
for only one home health agency in Forsyth County, , Well Care did not demonstrate that the
least costly or most effective alternative has been proposed.

5. Financial and operational projections for the project shall demonstrate the availability of
funds for capital and operating needs, as well as the immediate and long-term financial
feasibility of the proposal, based upon reasonable projections of the costs of and charges for
providing health services by the person proposing the service.

On page 113, the Well Care application accounts for contractual adjustments for Insurance and
Medicaid payors, but not for Medicare. It is not clear from the assumptions how the application
treats Medicare HMO. The application includes no contractual adjustment for this payor group;
so, net revenue on Form B may be overstated.

In Section XII, page 102, Well Care schedules only two weeks between licensure of the proposed
agency and certification. Well Care does not provide documentation to demonstrate that this is
reasonable. After licensure, it will take at least a month to obtain NC DHSR Certification Section
recommendation for approval. An agency cannot even get on the Section’s review schedule until
it has served 10 patients. ! Additionally, once the Certification Section recommends approval, it
usually takes another one to three months for a Medicare number to be issued. Therefore, Well
Care has not allowed for enough time in regard to Certification. Longer time for Certification
could have a substantial impact on actual revenues received n Project Year 1. Please see
Attachment D.

On page 118, Well Care provides for a 90-day lag in Medicare payments and shows no payment
in the first quarter of Project Year 1. The application asserts that the proposed agency will be
certified in the second month, which, based on UniHealth Home Heath’s previous experience in
‘North Carolina, is highly unlikely. Further, the Cash Flow statement on page 118 shows no lag in
Medicare payments in Quarter 2 through Quarter 4. On page 118, Medicare Receipts for these
quarters are approximately equal to Medicare charges for the same quarters on page 108. Taken
together, these facts suggest that working capital for the project is underfunded. Sources of
working capital in Exhibits 21 and 22 leave no extra margin for a possible shortfall.

!ttp//www.nedhhs.cov/dhst/ahe/flohh.htm




The presentation in the Well Care application suggests that the applicant has no recent experience
with start up in a Medicare home health agency and has not anticipated the delays that are
associated with licensure and certification. Information presented does not appear to include
sufficient allowances to support the required “reasonable projections” of costs and charges
required by this Criterion.

The applicant shall demonstrate that the proposed project will not result in unnecessary
duplication of existing or approved health service capabilities or facilities.

Well Care proposes to serve counties with surplus capacity and provides no documentation to
indicate that existing agencies cannot meet the need. Most notable is its proposal to serve
Rockingham County, which has surplus capacity of 119.67 patients in 2014.

The Well Care application includes data from the 2073 SMFP, Table 12C in Exhibit 15 and
application page 29 and 41, all demonstrating a surplus capacity of existing agencies to serve
5.70, 1.94, and 119.67 more patients than needed in Davidson, Guilford, and Rockingham
County, respectively. However, the Well Care application includes no information to offset this
data and justify the utilization it proposes in these areas.

Well Care proposes to serve four patients from Guilford County in Project Year 1 and in Project
Year 2 (see page 42). For Project Year 1, the proposed patients exceed the 1.94 surplus patients
from Guilford County that the 2013 SMFP projects for 2014. The application provides no
information to demonstrate why the proposed Well Care agency would be needed by Guilford
patients. It states only that other Forsyth agencies have served Guilford patients in the past.

The documentation provided for the proposed relationship with UNC hospitals in Exhibit 7 fails
to demonstrate that UNC will refer home health agency patients from the proposed service area
to a new Well Care agency. The documentation shows a relationship with Well Care’s two other
offices and a patient origin for UNC Hospitals, but it provides no information about the home
health agencies that are currently serving UNC patients from the service area, and/or why those
agencies cannot meet the need. '

Therefore, the application is non-conforming to Criterion (6).

The applicant shall show evidence of the availability of resources, including health
manpower and management personnel, for the provision of the services proposed to be
provided.

The application proposes to provide two services that require specialized nursing: pediatric and

‘psychiatric home care. Section VII provides no description of the requirements for staff to

provide these specialized services. The application contains no information on the availability of
these specialized providers to the applicant’s proposed Forsyth County agency.




Well Care proposes inadequate staffing for pediatric nursing. On page 37, Well Care states that
pediatric patients in Forsyth County are medically underserved because of “the inadequate
supply of clinicians and ancillary personnel, [and] shortages of home health nurses with
pediatric expertise.” As discussed in Criterion (3), Well Care proposes five percent of its patients
will be pediatric. Under the assumption that five percent of visits will be pediatric, UniHealth
assumes the applicant proposes 659 pediatric visits (13,183 visits * 0.05 = 659.2). Well Care
proposes 6 visits a day for nursing, PT, ST, OT, and HHA. Generously assuming that Well Care
could reach 30 patients in eight counties at this high level of productivity, UniHealth calculated
the required pediatric staffing. According to the methodology used in Findings for recent home
health CON applications in Wake County (J-8817-12) and Mecklenburg County (F-7223-05),
Well Care proposes inadequate staffing for pediatric nursing.

Table 1 - Well Care Projected Required Pediatric Nurse FTE Positions — Project Year 2

Projected Visits Visits per Day Required FTE P::;:Eﬁtse:r?:ct
Service Project Year 2 Project Year 2 Positions Year2 " FTE Shortfall
‘ (Table IV.2) (A) - | (Table Vii.2) (B) [A/ B]/ZGO (Table VIL.2)
Pediatric 659 6.00 0.42 0.00

As discussed in Criterion (3), Well Care estimates that 2.6 percent of home health patients in the
service area need psychiatric care. Under the assumption that 2.6 percent of visits will be
psychiatric, UniHealth assumes the applicant proposes 343 psychiatric visits (13,183 visits *
0.026 = 342.8). Because Well Care proposes 6 visits a day for nursing, PT, ST, OT, and HHA, in
the following table, UniHealth also generously assumes Well Care’s nurses can provide 6
pediatric visits per day. Well Care proposes inadequate staffing for psychiatric nursing.

Table 2 - Well Care Projected Required Psychiatric Nurse FTE Positions — Project Year 2

Projected Visits | Visits per Day Required FTE P:sri:::::gr:‘r:ct ;
Services Project Year 2 Project Year 2 Positions - Year 2 ) FTE Shortfall
(Table |\(.z) (A) | (Table ViL2) (B) [A/B]/260 (Table V11.2)
Pediatric 343 6.00 0.22 0.00

Finally, Well Care proposes aggressive visits per day for nursing and therapies as compared to
other applicants, Well Care’s proposed services will be impossible to achieve given the
applicant’s especially large service area of eight counties. The application provides no
‘information to demonstrate how this will be possible.




13.

Table 3 - Applicant Projected Average Visits per FTE per Day — Project Year 2

: ; UniHealth Liberty Maxim Well Care
Registered Nurse 4.9 5.0 5.0 . “
Physical Therapy Contract 5.0 5.0
Occupational Therapy Contract 5.0 5.0
Speech Therapy Contract 5.0 5.0
LPN 5.6 N/A N/A
Home Health Aide 5.2 5.0 5.2
Medical Social Work 3.4 4.0 3.5

Well Care’s proposed productivity (visits per day), is higher than reported by the National
Association for Home Care and Hospice and will be difficult to achieve with a small staff in such
a large service area. Please see documentation in Attachment F to these Comments.

For these reasons, the application is non-conforming to Criterion (7).

The applicant shall demonstrate the contribution of the proposed service in meeting the
health-related needs of the elderly and of members of medically underserved groups, such
as medically indigent or low income persons, Medicaid and Medicare recipients, racial and
ethnic minorities, women, and handicapped persons, which have traditionally experienced
difficulties in obtaining equal access to the proposed services, particularly those needs
identified in the State Health Plan as deserving of priority. For the purpose of determining
the extent to which the proposed service will be accessible, the applicant shall show:

(0) That the elderly and the medically underserved groups identified in this subdivision
will be served by the applicant’s proposed services and the extent to which each of
these groups is expected to utilize the proposed services; and

Although most home health agency patients will be over the age of 65, charity patients
admitted for home health services will be more likely to be under the age of 65 as,
nationally, approximately 98 percent of people over 65 have coverage. Further, the most
recent County Health Rankings research shows that 19 percent of persons under 65 in
Forsyth County are uninsured compared to a national average of 11 percent.” Therefore,
one may surmise that charity services will be needed more in Forsyth County than in
other areas.

Despite the increased need for charity care in Forsyth County, the Well Care application
Form B indicates that only a mere 0.32 percent of revenues will be charity care ($5,482/
$1,739,020 = 0.0032). This demonstrates that Well Care will provide very little access to
services for a population that has a higher than normal proportion uninsured, low income
persons, :

Thus, the application should be found non-conforming to Criterion 13(c).

2 http://www.countyhealthrankings.org/app/north-carolina/20 13/forsyth/county/outcomes/overall/snapshot/by-rank




COMPETITIVE REVIEW OF -
MAXIM, LLC, G-10156-13

OVERVIEW

Maxim, LLC, proposes to develop a new home health agency in Kernersville, NC, and begin providing
home health agency services on October 1, 2014. Maxim has two home health agency offices in North
Carolina, Raleigh and Wilmington. Maxim proposes to serve 378 and 591 unduplicated patients in
Project Year 1 and 2, respectively.

Per the North Carolina statute § 131E-183, the application is non-conforming with Criteria 3, 4, 5, 7, 8,
13c, 14, 18a, and 20, as well as the Special Rules for the reasons listed below.

The application appears to mix home care services with home health agency services throughout, making
it difficult to discern what is represented in the financial proformas.

CON REVIEW CRITERIA

3 The applicant shall identify the population to be served by the proposed project, and shall
demonstrate the need that this population has for the services proposed, and the extent to
which all residents of the area, and, in particular, low income persons, racial and ethnic
minorities, women, handicapped persons, the elderly, and other underserved groups are
likely to have access to the services proposed.

On page 10, Section 11.1.(b), Maxim proposes a number of specialty nursing programs including:
o  Wound and ostomy care;
o  Pediatric care;
e Mental health nursing and assessment;
o  Alzheimer’s and dementia care; -
e Foreign language interpreter services; and

¢ Intravenous/Infusion therapy.

However, as required by Section 111.1.(a), Maxim fails to show the unmet need that “necessitated
the inclusion of each of the proposed services to be offered by the home health office as set forth
in the description of the scope of services in Section I1.1.” [Emphasis added.]

For example, the letter from Wake Forest University Baptist Children’s Hospital in Exhibit 19
does not specify the need for more pediatric home health agency services. It speaks instead, to
the need for more of the type of services for which Maxim is currently licensed. “In fact, I have
several pediatric patients who would benefit from home health based care on a daily basis and I
consistently struggle to find a provider who can meet these complex needs.” In North Carolina,
the home care license is designed for daily care. Home health agency care is intermittent, short
term skilled care.




The Baptist letter states, “It would be beneficial for other clients to receive continuity of care by
enabling Maxim to provide Medicare-certified home health services in the transition fiom
hospital to home...” It does not specify what the writer means by “other patients” Moreover,
Section III of the Maxim application includes no forecasts of need for pediatric services. That
section of the application focuses on and emphasizes only the needs of an aging population.

Maxim proposes to offer foreign language interpreter services on page 10. It does not include a
plan of care for non-English speaking residents. Maxim fails to demonstrate how it will
adequately address language needs. The application did not include a plan of action, nor did the
applicant demonstrate how it plans to locate bilingual staff.

With these shortcomings, this application is non-conforming to Criterion 3.

Where alternative methods of meeting the needs for the proposed project exist, the
applicant shall demonstrate that the least costly or most effective alternative has been
proposed.

Although the Maxim application describes alternatives considered in developing the agency, the
CON Section has the option of choosing the more effective alternative, UniHealth. Maxim ranks
first in only one comparative metric discussed in the final comparative metrics that UniHealth
presents in the Cover Letter, Tables 7 and 11. Further, Maxim ranks in the last two in 16 of 22
comparative metrics. Specifically,

e Maxim ranks last in unduplicated Medicare patients as a percent of total unduplicated
patients, duplicated Medicare patients as a percent of total duplicated patients, and total
indigent care admissions. Clearly, Maxim is not the most effective alternative.

e Maxim ranks last in net revenue per unduplicated patient and ratio of net revenue per
visit to cost per visit. Clearly, Maxim is not the least costly alternative.

Financial and operational projections for the project shall demonstrate the availability of
funds for capital and operating needs, as well as the immediate and long-term financial
feasibility of the proposal, based upon reasonable projections of the costs of and charges for
providing health services by the person proposing the service.

Availability of Funding

Maxim fails to fully document the availability of accumulated reserves or owner’s equity to meet
the full funding requirements for the project. Section VIIL5 requires the applicant who proposes
to use its own funds to demonstrate availability of funds in accumulated reserves. In the carefully
-worded letter in Exhibit 15, the CFO estimates the “fotal capital and working capital cost of the
project...at approximately $545,000.” However, the $545,000 expressed in the aforementioned
letter covers working capital only. Section VIII lists another $75,000 in fixed capital costs that is
not covered by the funding letter in Exhibit 15.




The Balance Sheet in Exhibit 16 shows the company is working within tight margins. By
traditional measures, the Current Ratio looks healthy. However, should the $70.889 million in
“Other accrued expenses” associated with the recorded liability for settlement of the US
Department of Justice Civil Division civil investigation ( Note 8 Litigation) become subject to
immediate payment, the Current Ratio would drop to 1.07. Moreover, the Consolidated
Statement of Operations on page 3 of Exhibit 16 demonstrates a pattern of increasing losses. The
combination of these with the tight operating projections described below and the other project
commitments listed on page 121 of this CON application, suggest that the applicant may have
trouble meeting the cash requirements for the project,

Operational Projections

e  Maxim projects unreasonable utilization assumptions in its application. Maxim, on page 72
of its CON application, forecasts a very high utilization in the first month of operation (34
unduplicated patients in July 2014) and, projects that its utilization will progressively
increase from that level through the first year. By July 2015, and on page 73 of the Maxim
CON application, Maxim projects 43 unduplicated patients per month and in June 2016, the
number increases to 47 unduplicated patients per month. This immediate high utilization,
especially in the first several months of operation, is not reasonable given the nature of
establishing a new home health agency in a highly competitive market. Further, this
aggressive, arbitrary and seemingly unattainable utilization that Maxim has projected only
serves to make the proposed agency seem more financially viable than is reasonable.

s Maxim budgeted only $5,000 for furniture. This is unreasonable. The furniture allowance is
too small to permit all field staff to be seated in the office at the same time, as well as outfit a
conference room. Maxim has not provided a detailed furniture list to demonstrate that its
assumption is reasonable and supported. Nor has Maxim demonstrated how such meager
furnishings would support the proposed staff.

e Maxim fails to provide any detailed assumptions underlying its fixed capital costs beyond
stating that the capital costs are based on the applicant’s operating experience.

* On page 13, Maxim proposes to offer respite care. The applicant does not demonstrate how
such a service would be considered eligible for home health agency coverage. In fact, the
Medicare Regulations and Guidelines specifically indicate that respite is not a covered
service for a home health agency:

EXAMPLE 3:

A patient who needs skilled nursing care on an intermittent basis also hires a licensed
practical (vocational) nurse to provide nighttime assistance while family members sleep.
The care provided by the nurse, as respite to the family members, does not require the
skills of a licensed nurse (as defined in §40.1) and therefore has no impact on the
beneficiary’s eligibility for Medicare payment of home health services even though
another third party insurer may pay for that nursing care.'

! hitp://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/downloads/bp 102¢07.pdf




e On page 15, Maxim’s application indicates that it will offer “intensive behavior assistance
from a Bachelor’s level worker, as well as family and individual counseling by a Master or
Clinical level therapist.” These positions are under a heading of “Behavioral Health” for
pediatric care. It is not clear that the applicant has included budget for this position in its
operating pro forma.

e Maxim’s application does not include a cash flow statement with which to validate the
Section IX estimates of working capital requirements by quarter in the first operating year.
Because the application indicates a lack of awareness of cash flows related to start up and
service eligibility in this new agency, a reader must at least suspect similar lack of awareness
in operating vulnerabilities in other aspects of its agencies.

Conclusion

The Maxim application fails to demonstrate that it can fund the full capital requirements it
projects are needed for proposed the new agency and appeats to project visits for non-covered
services; thus, is non-conforming to Criterion (5).

7. The applicant shall show evidence of the availability of resources, including health
manpower and management personnel, for the provision of the services proposed to be
provided.

e Maxim projects unreasonable administrative staff for the proposed agency. On page 109 of
the Maxim application, Maxim projects that it can manage a patient load of 542 unduplicated
patients in the second project year with only 0.5Administrator FTEs. Management of a home
health agency of this size using only part time administrative staff would be very difficult, at
best, and is in direct contrast to organizational charts for home health agencies that Maxim
has produced in CON applications in the recent past. In fact, in a CON application submitted
to provide home health services in Mecklenburg County in 2012, the Maxim organizational
chart with that application called for 1.0 FTEs for Administrator and 1.0 FTEs for Manager
of Branch Operations. Maxim, in its Forsyth CON application, provides only 0.5 FTEs for
each of these two positions. Attachment H contains a copy of the Maxim Medicare Home
Health Agency Organization Chart, Exhibit 3 from CON application, F -10003-12.

e  On page 16, Maxim describes its Companion Care program that will assist individuals who
may need extra help around the house. Maxim does not specify the staffing that will be
required to offer this service. Like respite, this, too, is not an eligible Medicare Home Health
Agency service. According to Table VII.2, Maxim proposes 0.44 FTE CNAs in Project Year
2. Not only is the service not included in Medicare Conditions of Participation, it is unlikely
that these CNAs will be sufficient to offer the proposed companion service “with no
minimum time constraints.” The proposed Year 2 CNA staffing is the lowest among the
applicants; and, would be insufficient to cover the home health aide services for 542
unduplicated patients described on page 11, sitter services on page 18 and companion care.
Moreover, Form B shows no alternative source of revenue for these services.




e On page 15, Maxim describes a pediatric nursing program, proposing that its RNs, licensed
practical or vocational nurses, nursing assistants, and companions will “have extensive
pediatric experience”. However, the job descriptions in Exhibit 9 do not list pediatric
experience or education requirements. Maxim even goes as far as to propose pediatric
behavioral health services on the same page. Although, this could meet requirements for
pediatric care, it would not meet the CMS qualifications for psychiatric care experience
described in Attachment E.

e According to Maxim application page 15, intensive behavioral assistance will be offered by a
Bachelor’s level social worker, as well as family and individual counseling by a Master or
Clinical level therapist. Maxim requires that both of these positions have a minimum of one
year of pediatric experience. In Table VIL.2, Maxim proposes to have 0.10 FTE MSWs. The
MSW on the staffing table is listed as one part-time employee and works only 208 hours per
year, approximately 38 minutes per unduplicated patient per year. This seems hardly enough
to meet the application’s extensive service description for both adult and pediatric patients.

e Asnoted in the discussion of Criterion 5, on page 15, Maxim proposes to offer respite care;
yet, the staffing tables do not appear to show costs, requirements, and/or staffing
requirements that affect offering respite care.

For these reasons, this application is non-Conforming to Criterion (7).

8. The applicant shall demonstrate that the provider of the proposed services will make
available, or otherwise make arrangements for, the provision of the necessary ancillary and
support services. The applicant shall also demonstrate that the proposed service will be
coordinated with the existing health care system.

e On page 127, Maxim application states that oxygen will be provided to patients on a referral
basis by an oxygen provider. Maxim also states on the same page that, “Infusion contractors
will provide infusion therapy drugs...by the outpatient pharmacy service” and “durable
medical equipment is billed directly to the patient by a DME provider”. However, Maxim
has not provided any documentation that demonstrates that the provider of the proposed
services will make available or otherwise make arrangements for these ancillary and support
services.

o  On page 13, Section 11.1.(b), the application states that the proposed agency will assist in
coordinating foreign language interpreter services. However, the application provides no
recruitment plan for bi-lingual staff and no contract or correspondence with any organization
that can aide in interpreter services.

With these structural deficiencies, this application should be found non-conforming to Criterion

@®).




13. The applicant shall demonstrate the contribution of the proposed service in meeting the
health-related needs of the elderly and of members of medically underserved groups, such
as medically indigent or low income persons, Medicaid and Medicare recipients, racial and
ethnic minorities, women, and handicapped persons, which have traditionally experienced
difficulties in obtaining equal access to the proposed services, particularly those needs
identified in the State Health Plan as deserving of priority. For the purpose of determining
the extent to which the proposed service will be accessible, the applicant shall show:

(¢) That the elderly and the medically underserved groups identified in this subdivision
will be served by the applicant’s proposed services and the extent to which each of
these groups is expected to utilize the proposed services; and

Please note that Maxim proposes $55,684 in charity care (page 139) for 54 charity care
visits in Project Year 2 (page 83). The amount listed in the application would suggest an
access of $1,000 per indigent visit. This is unreasonable and is not supported by facts in
the Maxim application. The amount of charity care that Maxim proposes can be validated
by multiplying the charge per visit by discipline on page 126 by Maxim’s proposed
Project Year 2 indigent visits by discipline on page 86. The true charity amount is
calculated in the table below is only 0.38 percent of gross revenue ($6,775/ $1,763,146 =

0.0038).
Table 1 - Adjusted Maxim Charity Care
; ~ Projected Charity ~
S ‘ Year 2 Proposed (Indigent) Visits by Gross Charity
Discipline Charge < i 2 :
Service Discipline (Indigent) Deduction
{p. 126)

; (p. 86)
Nursing $125 25 $3,125
Physical Therapy $130 22 $2,860
Occupational Therapy $130 4 $520
Speech Therapy $130 1 $130
Medical Social Work . $175 0 SO
Home Health Aide $70 2 $140
Total $6,775

These important shortcomings in the face of high levels of uninsured in Forsyth Coun‘cy2 should
make this application non-conforming to Criterion 13(c).

2 http://www.countyhealthrankings.org/app/north-carolina/2013/forsyth/county/outcomes/overall/snapshot/by-rank




14.

18a.

The applicant shall demonstrate that the proposed health services accommodate the clinical
needs of health professional training programs in the area, as applicable.

In Exhibit 10, Maxim lists only two letters both addressed to Winston-Salem State University in
order to demonstrate an effort to establish training relationships with local health professional
training programs. UniHealth identified at least six area health professional training programs
that could be potential candidates for a training agreement. Clearly, Maxim spent no time trying
to develop relationships with area health professional training programs and was trying to do the
bare minimum to be deemed conforming to Criterion (14),

An applicant who reached out to only one school has insufficiently demonstrated that the
proposed agency will accommodate the clinical needs of health professional training programs in
the area and should be found non-conforming to Criterion (14).

The applicant shall demonstrate the expected effects of the proposed services on
competition in the proposed service area, including how any enhanced competition will
have a positive impact upon the cost effectiveness, quality, and access to the services
proposed; and in the case of applications for services where competition between providers
will not have a favorable impact on cost effectiveness, quality, and access to the services
proposed, the applicant shall demonstrate that its application is for the service for which
competition will not have a favorable impact.

Competition

Section V.7.(a) asks applicants to describe how the proposed project will “foster competition by
promoting (a) cost effectiveness, (b) quality, and (c) access to services in the proposed service
area”. However, Maxim fails to mention how its proposed project will foster competition.
Access

The collection agency policy identified on page 98 will make this proposed agency less
accessible to low-income and uninsured persons, a group identified in the statute as “medically

underserved.”

Because the application falls short on the critical elements in this Criterion, it should be found
non-conforming.




20.

An applicant already involved in the provision of health services shall provide evidence that
quality care has been provided in the past.

According to a criminal complaint with the U.S. District Court of New Jersey, from 2003 through
2009:

“Maxim knowingly and willfully conspired, confederated and agree with others
to defraud government health care programs of more than approximately $61
million by means of materially false and fraudulent pretenses, representations,
and promises in connection with the delivery of and payment for health care
benefits, items, and services” [See Attachment G, Summary]

Maxim was charged with submitting fraudulent billings to government health care programs for
services not rendered in order to increase reimbursements from government health care
programs. Maxim was also charged with falsely modified timesheets; submitted billings through
licensed offices for care actually supervised by unlicensed offices, and falsified training
documentation to fraudulently support billings to government health care programs for services
not rendered. Richard West, Maxim’s whistleblower, presented a statement to the House of
Representatives in a Joint Hearing entitled “A Medicaid Fraud Victim Speaks Out: What’s Not
Working and Why”. In his statement on page 12, West describes his experience as a victim of
Maxim’s Medicaid fraud. Mr. West describes receiving services for only one year before
reaching his monthly cap. Maxim had taken advantage of his disability to make a profit and had
wrongfully overbilled and under delivered basic services. Meanwhile, Mr. West indicated that he
received no home health services and became sicker and sicker.

Maxim entered into agreements with the federal government and involved states to resolve
allegations of false claims related to certain Medicaid and Department of Veteran Affairs
payments received from October 1998 through May 2009. Charges in the document include
billing Medicaid from unlicensed offices. The DPA also required the applicant to undertake
several compliance and remedial actions including: allow monitoring by an independent agent,
develop a compliance training program, launch a compliance hotline and reporting system, and
educate staff on annually compliance measures. In summary, the charges against Maxim and the
resulting settlement demonstrate that Maxim had widespread quality issues that must be
considered by the CON Section. Details of the Maxim settlement and DPA are included in
Attachment G to the Cover Letter.

The ability of Maxim to offer quality care must be seriously questioned, in light of the charges of
such widespread quality violations, which included sites in North Carolina. Although CON
Section has historically confined its quality review to a period of 18 months surrounding the
decision date, these circumstances warrant special consideration; and, this application should be
considered non-conforming to Criterion (20).




SECTION .2000 - CRITERIA AND STANDARDS FOR HOME HEALTH SERVICES

10A NCAC 14C .2002: Information Required of Applicant

(b)

An applicant shall specify the proposed site on which the office is proposed to be located. If
the proposed site is not owned by or under the control of the applicant, the applicant shall
specify an alternate site. The applicant shall provide documentation from the owner of the
sites or a realtor that the proposed and alternate site(s) are available for acquisition.

In Section XI.1, Maxim’s proposed site is at 1399 Ashleybrook Lane, Suite 250, Winston Salem,
NC. This is the same site as Maxim’s existing Winston Salem home care agency. On page 132,
Maxim states that “the Ashelybrook Lane facility has expansion space available for future need
Maxim may have, including for this Medicare-certified home health agency project”. However,
the lease agreement in Exhibit 2 lists only Suite 250. Maxim provides no documentation that the
applicant has obtained permission from Highwoods Realty leasing company for expansion.
Further, rent amounts throughout the lease have been completely marked out. Maxim gives no
explanation for their exclusion. Therefore, there is no way to verify the rent amount in the
proforma.

10A NCAC 14C .2005: Staffing and Staff Training

(b)

An applicant shall provide copies of letters of interest, preliminary agreements, or executed
contractual arrangements between the proposed home health agency office and each health
care provider with which the home health agency office plans to contract for the provision
of home health services in each of the counties proposed to be served by the new office.

Maxim failed provide any copies of interest, preliminary agreements, or executed contractual
agreements with health care providers for oxygen, infusion therapy, pharmacy, DME, or foreign
language interpreter services. Please see further discussion in Criterion (8).




‘ COMPETITIVE REVIEW OF —
LIBERTY HOME CARE VI, LLC, G-10160-13

OVERVIEW

Liberty Home Care VI, LLC, proposes to develop a new home health agency in Winston Salem, NC.
Liberty is a group of existing licensed and certified home health agencies with corporate offices in
Wilmington and 22 agency offices in North Carolina, as well as offices in South Carolina and Virginia.
Liberty proposes to serve 312 and 330 unduplicated patients in Project Year 1 and 2, respectively.

Per the North Carolina statute § 131E-183, the application is non-conforming with Criteria 4, 5, 6, 7, 8,
13c, 18a, and 20 as well as the Special Rules, for the reasons listed below.

CON REVIEW CRITERIA

4. Where alternative methods of meeting the needs for the proposed project exist, the
applicant shall demonstrate that the least costly or most effective alternative has been
proposed.

Although the Liberty application describes alternatives it considered in developing the agency,
the Agency has the option of more effective alternatives. Specifically,

Liberty ranks last in 15 of 21 comparative metrics discussed in the UniHealth Cover Letter,
Table 5. Liberty ranks last in the following seven comparative metrics. Clearly, Liberty is not the
most effective alternative.

Visits per unduplicated patient,

Unduplicated Medicaid patients as a percent of total unduplicated patients,
Number of unduplicated Medicare patients,

Number of unduplicated Medicaid patients, .

Duplicated Medicaid patients as a percent of total duplicated patients,
Number of duplicated Medicare patients, and

Number of duplicated Medicaid patients.

Liberty ranks last in the following nine comparative metrics. Clearly, Liberty is not the least
costly alternative.

Net revenue per visit,

Total operating cost per visit,

Administrative cost per visit,

Average direct care operating cost as a percent of average total cost per visit,
RN salary — Project Year 2,

HHA salary — Project Year 2,

Dollar amount of indigent care provided,

Indigent care as a percent of gross revenues, and

Total indigent care admissions.




Financial and operational projections for the project shall demonstrate the availability of
funds for capital and operating needs, as well as the immediate and long-term financial
feasibility of the proposal, based upon reasonable projections of the costs of and charges for
providing health services by the person proposing the service.

Availability of Funding

Liberty fails to fully document the availability of accumulated reserves or owner’s equity.
Liberty proposes $27,100 in fixed capital costs (Section VIII) and $298,652 in total working
capital required (Section IX) for a total of $325,752. Exhibit 13 includes a letter from the
McNeill’s’ CPA attesting that:

John A. McNeill, Jr. and Ronald B. McNeill each have in excess of $250,000 in cash, stocks, or
short term investments in order to fund the construction and operation of the proposed home
health [emphasis added]

However, a letter from the McNeills on the following page states that they “have both agreed and
are both committed to personally funding the proposed project, including all capital expenditures
and working capital, estimated to be approximately three-hundred thousand dollars ($300,000)”.
The letter from the McNeills commits less than the total capital requirements. Therefore, the
application does not demonstrate that Liberty has available the funds for capital and operating
needs of this project.

Liberty also failed to follow instructions in Section X.7.(a) to provide a balance sheet for the
entire home health agency. Thus, the application provides an incomplete picture of the proposed
agency. The missing balance sheet for the proposed agency makes it impossible to follow a funds
flow for this proposed agency from one year to the next.

The absence of a quarterly cash flow statement makes it impossible to determine how the
apphcant calculated the total Workmg capltal requirement for the initial operating period of the
project in Section IX. ,

Operational Projections
Liberty’s utilization projections stated in Tables V.2 are unreliable for the following reasons:
Duplicated occupational therapy patients decrease from 13 to 12 from Project Year 1 to 2.

Liberty provides no information to demonstrate why this decrease is reasonable.

Duplicated Medical Social Work (MSW) visits decrease from 39 to 37 from Project Year 1 to 2.
Liberty provides no information to demonstrate why the decrease is reasonable.

Liberty states that its proposed agency will utilize “telemonitoring and. other technologies that

allow Liberty clinicians to maximize the use of their time and minimize unnecessary visits and
driving” on page 52. However, Liberty includes no budget for equipment or maintenance
associated with telemonitoring. UniHealth, on the other hand, budgeted $50,000 for
telemonitoring equipment as seen on UniHealth application page 273.




In Exhibit 16 of the application, Liberty budgets only one desktop and two laptops for two RN,
one HHA, one MSW, five administrative positions, and three additional clinical positions. This is
unreasonable. This budget appears to be too sparse for the amount of proposed employees with
the requisite purchase of a minimal number of computers and office supplies. Further, Liberty
budgets only $27,100 in capital costs. In contrast, Well Care budgets $45,000, Maxim budgets
$75,000, and UniHealth budgets $183,819.

On page 58, Liberty lists $9,900 in “Supplemental Staffing Revenue™ as an additional line of
revenue. Liberty does not define this item in its application. Liberty also fails to include expenses
associated with this revenue. Therefore, Liberty’s net revenue and thus, net income in Project
Year 2 must be questioned.

7. The applicant shall show evidence of the availability of resources, including health
manpower and management personnel, for the provision of the services proposed to be
provided.

Liberty proposes insufficient FTEs for the projected visits in speech therapy during Project Year
2. According to the methodology used in findings for recent home health CON applications in
Wake County (J-8817-12) and Mecklenburg County (F-7223-05), inadequate staffing results in a
finding of non-conformity.

Dividing projected visits by the visits per day projected for each discipline results in total work
days required to complete visits. The resulting quotient is divided by 260 work days per year
(2,080 work hours per year per FTE position / 8 hours per day = 260 work days per year). This
results in the required number of FTE positions. The number of required FTE positions is then
compared to the number of projected FTE positions in Section VII. This calculation is illustrated
in the following table.

Table 1 - Liberty Projected Required Speech Therapy FTE Positions — Project Year 2

; Projected Visits |  Visits per Day Reqtjired FTEF ‘ P::;::szt«se:rzT:ct
Service : Project Year 2 Project Year 2 Positions Year 2 ) - FTE Shortfali
(Table IV.Z) (A) | (Table Vii.2) (B) [A/B]/260 (Table VII.2)
Speech Therapy 253 5.00 0.19 0.03

The above calculation is based on 260 work days, which allows no time off. A more realistic
calculation based on 240 days would put the agency even more short staffed in ST positions.
Liberty’s proposed low salary structure only adds to the unfeasible nature of this budget.

o In Table VIL.2, Liberty proposes the lowest Project Year 2 registered nurse and home health
aide salaries among the applicants. This will make it difficult for Liberty to compete in the
recruitment and retention of qualified, trained staff. Please see the tables below.




Table 2 - Registered Nurse FTE Salaries — Project Year 2

‘Sozkt‘rce’k: T ablés VH.Z

Table 3 - Home Heaith Aide FTE Salaries ~ Project Year 2

Applicant RN Salary for a FTE
UniHealth $78,056
Well Care $77,662
Maxim $77,080

‘ So ufce : Tab[ésn VH. 2

Applicant RN Salary for a FTE
Well Care $37,029
UniHealth $36,159
Maxim $33 245

o Liberty under-budgets for nursing, physical therapy, and MSW staff expenses in Project Year
2. Liberty thereby under-budgets for these services, casting doubt on the entire proposed

agency’s net operating income in Project Year 2. Please see the following points for further
discussion,

o Liberty under-budgets for nursing staff expenses in Project Year 2. Multiplying RN
and HHA FTEs provided in Column 3 of Table VII.2, by the salaries also in Table
VIIL.2 provides the staffing budget required. Liberty under-budgets its Project Year 02
costs in Form B, page 58, by approximately $7,735. Please see the table below.

Table 4 - Liberty Nursing Salary Calculation — Project Year 2

FTEs Salaries
{Column 3, (Column 5, Cost
Table Vil.2) - Table Vil.2) .
RN 2.00 $ 66,010.32 $132,021
Home Health Aide 1.00 $ 26,329.06 $26,329
Total Calculated Cost $ 158,350
Tota/ Staff Cost in Form B 5150615

o Liberty also under-budgets for physical therapy staff expenses in PrOJect Year 2 by

approximately $21,766. Please see the table below.




Table 5 - Liberty Physical Therapy Salary Calculation ~ Project Year 2

FTEs - Salaries
~(Column 3, (Column 5, Cost
Table Vil.2) * Table VII1.2)
Physical Therapist 2.00 $75,820.68 S 151,641

Total Staff Cost in Form B S 129,875

_Amount Under-Budgeted

o Liberty under-budgets for MSW staff expenses in Project Year 2 by approximately
$6,744. Please see the table below. In addition, Liberty’s MSW budget on page 59
decreases from $5,468 to $5,384 from Project Year 1 to 2. Liberty provides no further
information to show why the decrease is reasonable.

Table 6 - Liberty Social Work Salary Calculation — Project Year 2

FTEs Salaries
(Column3, (Column 5, Cost
; ~ Table Vii.2) Table Vil.2)
Social Worker 0.20 $44,999.14
Total Staff Cost in Form B

_Amount Under-Budgeted

o Assumptions for administrative staff are unclear. If we assume that Liberty over-
budgeted for occupational therapy and speech therapy staff expenses in Project Year 2
by $3,869 and $2,191, respectively. Liberty also over-budgets $4,960 in administrative
staff expenses. However, the total $11,020 over-budgeted is not enough to cover the
$36,245 under-budgeted in nursing, PT, and MSW. Please see the tables below.

Table 7 - Liberty Occupational Therapy Salary Calculation — Project Year 2

FTEs Salaries
{Column 3, {(Column 5, Cost
Table Vil.2) Table Vii.2)
Occupational Therapist 0.15 $ 79,560.00 $11,934
Total Staff Cost in Form B $15,803
Amount Over-Budgeted $3,869

Table 8 - Liberty Speech Therapy Salary Calculation — Project Year 2

FTEs .. Salaries
(Column 3, (Column 5, : Cost
: Table Vil.2) Table VII.2)
Speech Therapist 0.03 $86,190.00 S 2,586
Total Staff Cost in Form B 54,777
Amount Over-Budgeted $2,191




Table 9 - Liberty Administrative Staff Salary Calculation — Project Year 2

FTEs - Salaries

{Column 3, (Column 5, Cost

Table VII.2) - Table Vil.2)
Operations Manager 0.33 $78,647.71 $ 25,954
Patient Care Coordinator 0.40 $ 65,896.90 $ 26,359
Secretary/Clerk 0.50 $24,419.62 $12,210
Scheduler 0.50 $24,419.62 $12,210
Home Health Liaison 0.60 $58,093.44 $ 34,856
Total Calculated Cost $111,588
Total Staff Cost in Form B 5116,548
Total Amount Over-Budgeted $4,960

Table 10 - Liberty Net Salary Calculation — Project Year 2

Discipline : : : Amount Over or (Under) Budgeted:
Nursing ($7,735)

PT ($ 21,766)

MSW (S 6,744)

oT $ 3,869

ST $2,191
Administrative

N ount Under Budgeted

As the above calculations demonstrate, Liberty understates the costs and funds needed to provide
the services it proposes. Liberty’s statement of revenues and expenses is, therefore, incorrect. As a
result, net income will decrease as expenses increase; and cash required to fund the project will
increase.

For these reasons, Liberty is non-conforming to Criterion (7).

The applicant shall demonstrate that the provider of the proposed services will make
available, or otherwise make arrangements for, the provision of the necessary ancillary and
support services. The applicant shall also demonstrate that the proposed service will be
coordinated with the existing health care system.

s  On pages 8 and 9, Liberty states its proposed agency will provide infusion therapy as part of
its scope of services. On page 11, Liberty states that it “can provide infusion products
through its sister company, Liberty Medical Specialties”. However, Liberty does not provide
a copy of an executed contract or letter of intent from Liberty Medical Specialties.

e On page 25, Liberty states it “will offer an interpreter on admission, as indicated by the
patient’s needs, preferences, and special circumstances at no cost to the impaired person”.
However, Liberty does not provide a copy of an executed contract or letter of intent from an
interpreter service provider. The application, therefore, does not demonstrate an ability to
make the service available. It is unclear if the application can provide this ancillary and
support service. Moreover, assumptions for Proforma Form B do not indicate that the
applicant has budgeted for interpreter services.




13.

18a.

The applicant shall demonstrate the contribution of the proposed service in meeting the
health-related needs of the elderly and of members of medically underserved groups, such
as medically indigent or low income persons, Medicaid and Medicare recipients, racial and
ethnic minorities, women, and handicapped persons, which have traditionally experienced
difficulties in obtaining equal access to the proposed services, particularly those needs
identified in the State Health Plan as deserving of priority. For the purpose of determining
the extent to which the proposed service will be accessible, the applicant shall show:

(c) That the elderly and the medically underserved groups identified in this subdivision
will be served by the applicant’s proposed services and the extent to which each of
these groups is expected to utilize the proposed services; and

Liberty proposes the lowest percent Medicaid among the applicants. Please see the table
below. Liberty’s proposed proportion of Medicaid beneficiaries is below the county
average. As stated on page 39, Liberty projects that 5.9 percent of duplicated patients
will be covered by Medicaid. As noted in UniHealth application Exhibit 66, page 1162,
on average 10.93 percent of patients provided by existing Forsyth County agencies were
to Medicaid beneficiaries in 2011.

Table 11 - Applicant Medicaid Comparison — Project Year 2

Duplicated Medicaid Patients as % of
Applicant Total Duplicated Patients
Well Care 26.75%
UniHealth 19.10%
Maxim 17.8%
County Average 10.93%

L 9y,
In keeping with the CON Section’s standard of meeting county or state Medicaid
average, the application should be found non-conforming to this criterion.

The applicant shall demonstrate the expected effects of the proposed services on
competition in the proposed service area, including how any enhanced competition will
have a positive impact upon the cost effectiveness, quality, and access to the services
proposed; and in the case of applications for services where competition between providers
will not have a favorable impact on cost effectiveness, quality, and access to the services
proposed, the applicant shall demonstrate that its application is for the service for which
competition will not have a favorable impact.

-Access

Liberty proposes that only 5.9 percent of its payor mix will be Medicaid beneficiaries. Such a
low allocation to Medicaid services will affect access to home health services for a group that is
already a medically underserved population. Please see further discussion in Criterion (13c).

The application is non-conforming to Criterion 18.




20. An applicant already involved in the provision of health services shall provide evidence that
guality care has been provided in the past.

Liberty describes its ongoing performance improvement measures in Section I1.7. (a); but
provides no evidence that quality care has been provided in the past. The application is non-
conforming to Criterion (20).

NORTH CAROLINA ADMINISTRATIVE CODE -
SECTION .2000 — CRITERIA AND STANDARDS FOR HOME HEALTH SERVICES

10A NCAC 14C .2005 STAFFING AND STAFF TRAINING

(b) An applicant shall provide copies of letters of interest, preliminary agreements, or executed
contractual arrangements between the proposed home health agency office and each health
care provider with which the home health agency office plans to contract for the provision
of home health services in each of the counties proposed to be served by the new office.

Liberty proposes to offer infusion products through its sister company, Liberty Medical
Specialties but does not provide a letter of interest, preliminary agreement, or executed
contractual arrangement. Please see discussion in Criterion (8).




UniHealth Home Health (UniHealth) Project ID # G-10161-13
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Detailed Comparative Matrix




Competitive Comparison
Forsyth County Competitive CON Review

| Ranking
UniHealth Liberty Maxim | Well Care

™ Best |Comparative Metric UniHeaith | Liberty Maxim | Well Care |
Highest |Visits per Unduplicated Patient . 2283 16.98
Lowest |Net Revenue Per Visit $. 126101 8% 148.77
Lowest |Net Revenue/ Unduplicated Patient

Lowest |Ratio of Net Revenue per Visit to Cost per Visit

Lowest |Total Operating Cost/Visit

Lowest [Direct Cost Per Visit

Lowest |Admin Cost Per Visit

Highest |Average Direct Care Operating Cost as a % of Average Total Cost per Visit
Highest |RN Salary -Year 2

Highest [HHA Salary -Year 2

Unduplicated Patients

' 77.080 | §__ 77,662
26329 33,245 | & 37000

Highest |Unduplicated Medicare Patients as a % of Total Unduplicated Patients 67.27%
Highest |Unduplicated Medicaid Patients as a % of Total Unduplicated Patients 19.00% 7.27%
Highest |Number of Unduplicated Medicare Patients - Year 2 222
Highest {Number of Unduplicated Medicaid Patients - Year 2 111 24
Duplicated Patients
Highest |Duplicated Medicare Patients as a % of Total Duplicated Patients 71.70%) 7340% 65.10% 68.00%
Highest {Duplicated Medicaid Patients as a % of Total Duplicated Patients 19.10% 5.90% 17.8% 26.75%
Highest [Number of Dupiicated Medicare Patients - Year 2 - D537 577 1,771 844
Highest |Number of Duplicated Medicaid Patients - Year 2 . 878 46 484 332
Indigent Care

Highest |Dollar Amount of Indigent Care Provided $ 1774218 18901 % 677518 5,482
Highest |Indigent Care as a % of Gross Revenues . 069% 0.21% 0.38% 0.32%
Highest |Total Indigent Care Admissions , 10 6 4 7

- — 3
o 3

, - 2

Highest [Administrator Salary $ 80,019 | $ 78,648|$~ 82000 $ 79,722 2 R g £l
[Number 1's | 12] ' l 7

&
afoa
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Competitive Comparison Revised
Forsyth County Competitive CON Review

| Ranking
Best |Comparative Metric UniHealth Liberty Maxim | Well Care | Uanealth Liberty Maxim | Well Care

Highest |Visits per Unduplicated Patient 16.98 4
Lowest |Net Revenue Per Visit $ 126. 10 $ 148 7718 4
Lowest {Net Revenue/ Unduplicated Patient ] 1§ 3,104.87 |'$:2,723.43
Lowest [Ratio of Net Revenue per Visit to Cost per Visit 1.14 1.07
Lowest [Total Operating Cost/Visit 12213 1% 11360
Lowest |Direct Cost Per Visit 874719 82.10
Lowest |Admin Cost Per Visit 34651 $ 31504
Highest |Average Direct Care Operating Cost as a % of Average Total Cost per Visit 71.63% 72.271%
Highest |RN Salary -Year 2 $ 77,0808 77662
Highest |HHA Salary -Year 2 26,329 | $ 3324518 37029

Unduplicated Patients
Highest |Unduplicated Medicare Patients as a % of Total Unduplicated Patients 67.27%
Highest |Unduplicated Medicaid Patients as a % of Total Unduplicated Patients 7.27%
Highest |Number of Unduplicated Medicare Patients - Year 2 222
Highest |Number of Unduplicated Medicaid Patients - Year 2 24

Duplicated Patients
Highest |Duplicated Medicare Patients as a % of Total Duplicated Patients
Highest |Duplicated Medicaid Patients as a % of Total Duplicated Patients
Highest |Number of Duplicated Medicare Patients - Year 2
Highest |Number of Duplicated Medicaid Patients - Year 2

Indigent Care
Highest_|Dollar Amount of Indigent Care Provided i 4 2 3
Highest |Indigent Care as a % of Gross Revenues o 4 2 3
Highest |Total indigent Care Admissions 1 3 4 2
Highest {Administrator Salary 78,648 2 4f 1 3

12 3] 1 6
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Certification Conversation Log




PDA

CONVERSATION LOG

DATE: 4/11/12 TIME: 11:00am  PDA Job #: 6006-12

CLIENT: Singh PROJECT: Wake County Home Health Agency

SUBJECT: Medicaid Payment
INITIATED BY: TA

WITH: Lovel- CSC

PHONE #: 866-844-1113 Telephone X In Person

AGENDA
o Discuss Medicare-Certified home health agency Medicaid payments.
NOTES

o TA asked Lovel how long it takes to get a Medicaid number.

o Lovel stated that it varies by provider but, if all paper work is correct, it can take four to six weeks.
o TA asked Lovel if a provider can submit a Medicaid application before a Medicare number is issued.

Lovel responded no.

o TA asked Lovel if an agency can bill for services provided to Medicaid beneficiaries before a

Medicaid number is issued. Lovel responded yes.

o Lovel stated that a provider can bill for services provided up to a year before a Medicaid number is

issued.

145




PDA

CONVERSATION LOG

DATE: 4/10/12 TIME: 10:00am  PDA Job #: 6006-12

CLIENT: _Singh PROJECT: Wake County Home Health Agency

SUBJECT: Medicare Payment
INITIATED BY: TA

WITH: Shandreca —Palmetto GBA

PHONE #: 866-830-3925 Telephone X In Person

AGENDA
o Discuss Medicare-Certified home health agency Medicare payments.

NOTES

o TA asked Shandreca how long it takes to get a tie-in notice once an agency has been recommended
for certification.

o Shandreca stated that it varies by provider but she has seen it taken one to three months.

o TA asked Shandreca if an agency can expect back payments from the date an agency is recommended
for certification.

o Shandreca stated that a provider cannot bill for services provided until a provider number is issued
but a provider can expect to be reimbursed for all services provided from the date an agency is
recommended for certification.

146
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If you wish to save the PDF, please ensure that you change the file extension to .PDF (from .ashx).
Local Coverage Determination (LCD):
Home Health - Psychiatric Care (L31531)

Contractor Infbrmation

Contractor Name
Palmetto GBA opens in new window

Back to Top

11004

Contract Number

Contract Type
HHH MAC

LCD Information

Document Information

LCD ID
L31531

LCD Title
Home Health - Psychiatric Care

AMA CPT/ADA CDT Copyright Statement

JPT only copyright 2002-2012 American Medical
““Association. All Rights Reserved. CPT is a registered
trademark of the American Medical Association.

Applicable FARS/DFARS Apply to Government Use. Fee

schedules, relative value units, conversion factors
and/or related components are not assigned by the
AMA, are not part of CPT, and the AMA is not

recommending their use. The AMA does not directly or

indirectly practice medicine or dispense medical
services. The AMA assumes no liability for data

contained or not contained herein. The Code on Dental

Procedures and Nomenclature (Code) is published in
Current Dental Terminology (CDT). Copyright ©
American Dental Association. All rights reserved. CDT
and CDT-2010 are trademarks of the American Dental
Association.

CMS National Coverage Policy

Jurisdiction opens in new window
Alabama
Arkansas
Florida
Georgia
Illinois
Indiana
Kentucky
Louisiana
Mississippi
North Carolina
New Mexico
Ohio
Oklahoma
South Carolina
Tennessee
Texas

Original Effective Date
For services performed on or after 01/24/2011

Revision Effective Date
For services performed on or after 03/07/2013

Revision Ending Date
N/A

Retirement Date
N/A

Notice Period Start Date
12/09/2010

Notice Period End Date
N/A

Title XVIII of the Social Security Act; §1862(a)(1)(A)allows coverage and payment for only those services that
are considered to be reasonable and necessary for the diagnosis or treatment of iliness or injury or to improve

_the functioning of a malformed body member.

<MS Manual System, Pub 100-01, Medicare General Information Eligibility, and Entitlement Manual, Chapter 4,

§30.1

CMS Manual System, Pub 100-02, Medicare Benefit Policy Manual, Chapter 7, §§30.5.1.1 and 40.1.2.15




CMS Manual System, Pub 100-08, Medicare Program Integrity Manual, Chapter 13, §§13.1.1-13.13.14

Coverage Guidance
“overage Indications, Limitations, and/or Medical Necessity

The evaluation, psychotherapy and teaching activities needed by patients suffering from a diagnosed psychiatric
disorder that requires active treatment by a psychiatrically trained nurse may be covered as skilled nursing care.
Patients may also require medical social services, occupational therapy, home health aide visits or other home
health services related to the treatment of their psychiatric diagnosis.

1. The patient must be confined to the home.

"The condition of these patients should be such that there exists a normal inability to leave home and,
consequently, leaving the home would require a considerable and taxing effort."

A patient with a psychiatric disorder is considered to be homebound "...if his/her iliness is manifested in part by a
refusal to leave the home, or is of such a nature that it would not be considered safe for him/her to leave home
unattended even if he/she has no physical limitations." The following conditions support the homebound
determination:

a. Agoraphobia, paranoia or panic disorder

b. Disorders of thought processes wherein the severity of delusions, hallucinations, agitation and/or impairment
of thoughts/cognition grossly affect the patient’s judgment and decision making, and therefore the patient’s
safety

c. Acute depression with severe vegetative symptoms

d. Psychiatric problems associated with medical problems that render the patient homebound

a patient does in fact leave the home, the patient may nevertheless be considered homebound if the absences
“from the home are infrequent or for relatively short duration, or are attributable to the need to receive medical
treatment."

2. Services must be provided under a Home Health Plan of Care approved and signed by the treating physician.

3. Nursing services provided must meet the part-time or intermittent requirements for home health services. "In
most instances, this definition will be met if a patient requires a skilled nursing service at least every 60 days."

4, Services must be reasonable and necessary for treating the patient's psychiatric diagnosis and/or symptoms.

5. The services of a skilled psychiatric nurse must be required to provide the necessary care, i.e.,
observation/assessment, teaching/training activities, management and evaluation of a patient care plan, or direct
patient care of a diagnosed psychiatric condition which may include behavioral/cognitive interventions.

Note: Psychiatric nursing must be furnished by an agency that does not primarily provide care and treatment of
mental disoerders. These agencies are precluded from participating as Medicare home health agencies.

QUALIFICATIONS FOR PSYCHIATRICALLY TRAINED NURSES PROVIDING PSYCHIATRIC EVALUATION
AND THERAPY IN THE HOME '

1. Nurses who provide psychiatric evaluation and therapy as skilled nursing care to patients of a home health
agency are required to have special training and/or experience beyond the standard curriculum required for an
RN.

2. Palmetto GBA would consider the special training and/or experience requirements to be met, if the registered
-~urse (RN) meets one of the following criteria:

a. An RN with a Master’s degree with a specialty in psychiatric or mental health nursing and licensed in the state
where practicing would qualify. The RN must have nursing experience (recommended within the last three years)
in an acute treatment unit in a psychiatric hospital, psychiatric home care, psychiatric partial hospitalization
program or other outpatient psychiatric services.




b. An RN with a Bachelor’s degree in nursing and licensed in the state where practicing would qualify. The RN

must have one year of recent nursing experience (recommended within the last three years) in an acute

treatment unit in a psychiatric hospital, psychiatric home care, psychiatric partial hospitalization program or other
nutpatient psychiatric services.

c. An RN with a Diploma or Associate degree in nursing and licensed in the state where practicing would qualify.
The RN must have two years of recent nursing experience (recommended within the last three years) in an acute
treatment unit in a psychiatric hospital, psychiatric home care, psychiatric partial hospitalization program or other
outpatient psychiatric services.

d. An RN who has worked as a psychiatric Home Health (HH) Nurse within the last calendar year prior to the
effective date of this policy will be grandfathered in.

3. On an individual basis, other combinations of education and experience may be considered.

4. It is highly recommended that psychiatric RNs also have medical/surgical nursing experience because many
psychiatric patients meet homebound criteria due to a physical illness.

5. Home Health agencies should 1) submit the resume of any nurse currently providing psychiatric services under
the Home Health Medicare benefit, 2) submit the resume of any RN that will be providing psychiatric services
under the Home Health Medicare benefit. Send the resume to the following address:

Palmetto Government Benefits Administrators
J11 Part A, Medical Affairs

Mail Code AG-300

P. O. Box 100238

Columbia, SC 29202-3238

OR

‘ax 1-803-935-0199

OR

Email J11A.Policy@PalmettoGBA.com

*Home Health Agencies should include a cover letter with each resume. The cover letter must include
the agencies complete mailing address and the name and phone number of a contact person at the

agency.

The resume will be reviewed and you will be notified if the RN meets the requirements or not within 30 days.
*Note: This notification should be in your files prior to the RN rendering psychiatric services.

6. Nurses with these qualifications would meet the requirements necessary to provide psychiatric evaluation and
therapy to Medicare home health patients. The services of a psychiatric nurse are to be provided under a plan of
care established and reviewed by the treating physician.

7. For additional information, see the BILLING WHEN SEPARATE VISITS WERE MADE FOR MEDICAL AND
PSYCHIATRIC NURSING CARE section of this policy.

Diagnostic Criteria

1. A Patient must have an Axis I Diagnosis as defined in the Diagnostic and Statistical Manual of Mental Health
Disorders, 4th Edition, DSM-IV-TR. This diagnosis must match the diagnosis that the ordering physician is
treating and/or for which the patient was hospitalized. This diagnosis must be fully documented and available in
the medical record.

,:‘v:f\f’fhe DSM-IV-TR utilizes a multiaxial assessment methodology and "Axis I" is defined as "Clinical disorders, other
conditions that may be a focus of clinical assessment" as opposed to personality disorders, mental retardation,
general medical conditions, psychosocial and environmental problems and global assessment of functioning.




2. The patient must be under the care of a physician who is qualified to sign the physician’s certification and
recertify the plan of care at least every 60 days (two months). The physician's evaluation and subsequent
recertifications must become part of the patient's medical record.

3. If the skills of a psychiatric RN are required, the service must be reasonable and necessary and intermittent.

4., Reasonable goals must be established and there must be a reasonable expectation that the goals will be
achieved. Decreasing and/or shortening in-patient and emergency room care may be a goal for the psychiatric
patient's plan of care.

Home Health Plan of Care
The Plan of Care for a psychiatric patient must be completed. Emphasis must be placed on documentation of
mental status and those skills necessary to treat the psychiatric diagnosis.

Psychiatric Interdisciplinary Team's Role
Physician:
1. Certifies/Recertifies the patient’s homebound status

2. Approves Home Health Plan of Care which must be signed and dated prior to the home health agency billing
for services.

3. Prescribes medications as necessary
4. Provides supplemental orders when medically necessary
Skilled Nursing Care:

Registered Psychiatric Nurse:

. Makes initial assessment visit utilizing observation/assessment skills
2. Manages medical illness; performs psycho-biological interventions
3. Evaluates, teaches and reviews medications and compliance; administers IM or IV medication

4. Manages situational or other crises; performs assessments of potential self harm or harm to others, and refers
to the treating physicians as necessary ‘ ‘

5. Teaches self-care, mental and physical well-being, promotes independence and patient’s rights
6. Promotes and encourages patient/caregiver to maintain a therapeutic environment

7. Provides supportive counseling psychotherapy and psycho-therapeutic interventions according to education
and licensure. Provides psycho-education such as teaching/training with disease process, symptom and safety
management, coping skills and problem solving

8. Provides evaluation and management of the patient's care plan

9. Counseling services may be rendered by either a trained psychiatric nurse or a social worker. These services
should not be duplicative. Concurrent counseling or psychotherapy services by multiple providers are not
medically necessary

10. Although intervention with family members may be appropriate on occasion, services by a trained psychiatric
nurse to family members are not a covered home health benefit, even if the patient will benefit.

.- \edical Social Services

Medical social services provided by a qualified medical social worker (MSW) or a social work assistant under the
supervision of a qualified MSW, may be covered as home health services when all of following apply:

1. The patient meets the qualifying criteria for coverage of Home Health services.

|




2. The services of these professionals are necessary to resolve social or emotional problems which are, or are
expected to be, an impediment to the effective treatment of the patient's psychiatric condition or his/her rate of
recovery.

. The plan of care clearly indicates that the skills of a qualified MSW (or a social worker assistant under the
supervision of a qualified MSW) are required to safely and effectively provide the needed care.

When the above requirements are met, coverage for social worker visits may include, but are not limited to the
following:

1. Assessment of the social and emotional factors related to the patient’s iliness, the need for care, response to
treatment and adjustment to care

2. Assessment of the relationship of the patient’s medical and nursing requirements to the individual’s home
situation, financial resources and availability of community resources

3. Counseling services that are required by the patient for the treatment of their psychiatric condition
(Psychotherapy services, constituting active treatment of the psychiatric condition, may be provided by licensed
clinical social workers.)

4. Brief counseling (two or three visits) of the patient's family or care-giver(s) when they are reasonable and
necessary to resolve problems that are a clear and direct impediment to the treatment of patient's illness or
injury or rate of recovery

5. Appropriate action to obtain available community resources to assist in resolving the patient's problem

Note: Medicare does not cover the services of an MSW to assist in filing the application for Medicaid or follow up
on the application. Federal regulation requires the state to provide assistance in completing the application to
anyone who chooses to apply for Medicaid.

te: A patient may require separate and distinct services provided by a skilled psychiatric nurse and a medical
ocial worker. However, care must be used to avoid duplication of services that could be provided by both of
these disciplines, e.g., counseling of the patient.

Home Health Aide (HHA)

Home health aids may perform personal care or other covered home health aide services.

Occupational Therapist (OT)

1. The skills of an occupational therapist may be required to decrease or eliminate limitations in functional activity
imposed by psychiatric illness or disability. Occupational therapists may address factors which interfere with the
performance of specific functional activities due to cognitive, sensory, psychosocial or perceptual deficits.

2. The skills of an occupational therapist to assess and reassess a patient’s rehabilitation needs and potential or
to develop and/or implement an occupational therapy plan are covered when they are reasonable and necessary
because of the patient’s condition.

3. The planning, implementing and supervision of therapeutic programs (including, but not limited to those listed
below) are skilled occupational therapy services. As such these services are covered if they are reasonable and
necessary for the treatment of the patient's iliness or injury.

a. Selecting and teaching task oriented therapeutic activities designed to restore and increase cognitive abilities
and functional participation in ADLs and advanced ADLs

b. Planning, implementing and supervising therapeutic tasks and activities designed to restore sensory-
~ integrative function

. Planning, implementing and supervising of individualized therapeutic activity programs (as well as adapting the
environment) as part of an overall “active treatment” program for a patient with a diagnosed psychiatric illness

d. Assessing and planning for improved home safety




Billing When Separate Visits Were Made for Medical and Psychiatric Nursing Care

Psychiatric nursing care is not separately billable from non-psychiatric nursing care. Both of these services
-onstitute skilled nursing care and may be furnished by the psychiatric nurse, in the course of a single visit.

. nerefore, visits will not be covered for one nurse to provide psychiatric nursing care and another to provide non-

psychiatric nursing care, unless the non-psychiatric nursing care is of such a highly specialized and technical

nature, that the service could not be safely rendered by the psychiatric nurse (e.g. infusion therapy).

Concurrent Admission to Home Health and Partial Hospitalization Program

Because Partial Hospitalization services are intended to meet all of the patient's psychiatric care needs, patients
admitted to a Partial Hospitalization Program (PHP) are not generally considered appropriate for psychiatric home
health services. Medical necessity must be substantiated on a case by case basis. If there are concurrent
admissions, the home health claims will be reviewed to verify the medical necessity of the service(s) provided
and that the homebound criterion is met.

Discharge Criteria

Patients should cease receiving psychiatric home health services when:

1. Physician orders discharge

2. Patient discontinues/refuses service with physician or nurse

3. Patient is not compliant with the treatment plan, despite appropriate provider interventions
4, Patient/family requests discharge

5. The treatment objectives and stated functional outcome goals have been attained or are no longer attainable

The patient is no longer homebound
7. Other appropriate discharge protocols, e.g., the patient moves or is transferring to another agency, etc.
Psychiatric Nursing in Group Setting

Group interventions for psychiatric home health patients are not covered under the home health benefit. The plan
of care and treatment must be individualized. o ‘
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Coding Information

Bill Type Codes:

Contractors may specify Bill Types to help providers identify those Bill Types typically used to report this service.
Absence of a Bill Type does not guarantee that the policy does not apply to that Bill Type. Complete absence of all
Bill Types indicates that coverage is not influenced by Bill Type and the policy should be assumed to apply equally
to all claims.

032x Home Health - Inpatient (plan of treatment under Part B only)
033x Home Health - Outpatient (plan of treatment under Part A, including DME under Part A)

.Revenue Codes:




Contractors may specify Revenue Codes to help providers identify those Revenue Codes typically used to report
this service. In most instances Revenue Codes are purely advisory; unless specified in the policy services
reported under other Revenue Codes are equally subject to this coverage determination. Complete absence of all
Revenue Codes indicates that coverage is not influenced by Revenue Code and the policy should be assumed to
apply equally to all Revenue Codes.

0430 Occupational Therapy - General Classification

0550 Skilled Nursing - General Classification

0560 Home Health (HH) - Medical Social Services - General Classification
0570 Home Health (HH) Aide - General Classification

CPT/HCPCS Codes

Group 1 Paragraph: As of July 1999, Home Health agencies must use the following HCPCS codes when billing
for Home Health services provider under a plan of treatment. These services must report time spent with the
patient in 15-minute increments.

Group 1 Codes:
G0152

G0154

SERVICES PERFORMED BY A QUALIFIED OCCUPATIONAL THERAPIST IN THE HOME HEALTH OR HOSPICE
SETTING, EACH 15 MINUTES

DIRECT SKILLED NURSING SERVICES OF A LICENSED NURSE (LPN OR RN) IN THE HOME HEALTH OR
HOSPICE SETTING, EACH 15 MINUTES

GO0155 SERVICES OF CLINICAL SOCIAL WORKER IN HOME HEALTH OR HOSPICE SETTINGS, EACH 15 MINUTES

GO156 yrNUTES

SERVICES OF HOME HEALTH/HOSPICE AIDE IN HOME HEALTH OR HOSPICE SETTINGS, EACH 15

ICD-9 Codes that Support Medical Necessity

*‘ roup 1 Paragraph: Patients must have Axis I Diagnosis as defined in the DSM-IV-TR.

Group 1 Codes:
290.11
290.12
290.13
290.20
290.21
290.3
290.41
290.42
290.43
291.0
291.1
291.2
291.81
291.89
292.0
292.11
292.12
292.2

292.81 - 292.84 opens
in new window

292.85
292.89
cer92 .9
£93.81 - 293.84 opens
in new window

293.89
293.9

PRESENILE DEMENTIA WITH DELIRIUM

PRESENILE DEMENTIA WITH DELUSIONAL FEATURES
PRESENILE DEMENTIA WITH DEPRESSIVE FEATURES
SENILE DEMENTIA WITH DELUSIONAL FEATURES

SENILE DEMENTIA WITH DEPRESSIVE FEATURES

SENILE DEMENTIA WITH DELIRIUM

VASCULAR DEMENTIA, WITH DELIRIUM

VASCULAR DEMENTIA, WITH DELUSIONS

VASCULAR DEMENTIA, WITH DEPRESSED MOOD

ALCOHOL WITHDRAWAL DELIRIUM

ALCOHOL-INDUCED PERSISTING AMNESTIC DISORDER
ALCOHOL-INDUCED PERSISTING DEMENTIA

ALCOHOL WITHDRAWAL

OTHER SPECIFIED ALCOHOL-INDUCED MENTAL DISORDERS
DRUG WITHDRAWAL

DRUG-INDUCED PSYCHOTIC DISORDER WITH DELUSIONS
DRUG-INDUCED PSYCHOTIC DISORDER WITH HALLUCINATIONS
PATHOLOGICAL DRUG INTOXICATION

DRUG-INDUCED DELIRIUM - DRUG-INDUCED MOOD DISORDER

DRUG INDUCED SLEEP DISORDERS
OTHER SPECIFIED DRUG-INDUCED MENTAL DISORDERS
UNSPECIFIED DRUG-INDUCED MENTAL DISORDER

PSYCHOTIC DISORDER WITH DELUSIONS IN CONDITIONS CLASSIFIED ELSEWHERE -
ANXIETY DISORDER IN CONDITIONS CLASSIFIED ELSEWHERE

OTHER SPECIFIED TRANSIENT MENTAL DISORDERS DUE TO CONDITIONS CLASSIFIED
ELSEWHERE, OTHER

UNSPECIFIED TRANSIENT MENTAL DISORDER IN CONDITIONS CLASSIFIED ELSEWHERE




294.0

294.11

294.20

294.21

794.8

295.00

295.01 - 295.04 opens

in new window
295.10
295.11 - 295,14 opens

in new window
295.30

295.31 - 295.34 opens
in new window

295.40 - 295.45 opens
in new window

295.50 - 295.55 opens
in new window

295.70

295.71 - 295.74 opens
in new window

295.75
296.01 - 296.05 opens

in new window
296.11 - 296.15 opens

in new window

296.21 - 296.25 opens
in new window

296.31 - 296.35 opens
0 new window

296.41 - 296.45 opens
in new window

296.51 - 296.55 opens
in new window

296.61 - 296.65 opens
in new window

296.7

296.80
296.81
296.82
296.89
296.90
296.99

297.0 - 297.9 opens in
new window

298.0 - 298.9 opens in
new window

299.00 - 299.01 opens

in new window
299.10
299,11

©99.80

299.81

300.00 - 300.9 opens
in new window
310.81

AMNESTIC DISORDER IN CONDITIONS CLASSIFIED ELSEWHERE

DEMENTIA IN CONDITIONS CLASSIFIED ELSEWHERE WITH BEHAVIORAL DISTURBANCE
DEMENTIA, UNSPECIFIED, WITHOUT BEHAVIORAL DISTURBANCE

DEMENTIA, UNSPECIFIED, WITH BEHAVIORAL DISTURBANCE

OTHER PERSISTENT MENTAL DISORDERS DUE TO CONDITIONS CLASSIFIED ELSEWHERE
SIMPLE TYPE SCHIZOPHRENIA UNSPECIFIED STATE

SIMPLE TYPE SCHIZOPHRENIA SUBCHRONIC STATE - SIMPLE TYPE SCHIZOPHRENIA
CHRONIC STATE WITH ACUTE EXACERBATION

DISORGANIZED TYPE SCHIZOPHRENIA UNSPECIFIED STATE

DISORGANIZED TYPE SCHIZOPHRENIA SUBCHRONIC STATE - DISORGANIZED TYPE
SCHIZOPHRENIA CHRONIC STATE WITH ACUTE EXACERBATION

PARANOID TYPE SCHIZOPHRENIA UNSPECIFIED STATE

PARANOID TYPE SCHIZOPHRENIA SUBCHRONIC STATE - PARANOID TYPE
SCHIZOPHRENIA CHRONIC STATE WITH ACUTE EXACERBATION

SCHIZOPHRENIFORM DISORDER, UNSPECIFIED - SCHIZOPHRENIFORM DISORDER, IN
REMISSION

LATENT SCHIZOPHRENIA UNSPECIFIED STATE - LATENT SCHIZOPHRENIA IN REMISSION

SCHIZOAFFECTIVE DISORDER, UNSPECIFIED

SCHIZOAFFECTIVE DISORDER, SUBCHRONIC - SCHIZOAFFECTIVE DISORDER, CHRONIC
WITH ACUTE EXACERBATION

SCHIZOAFFECTIVE DISORDER, IN REMISSION

BIPOLAR I DISORDER, SINGLE MANIC EPISODE, MILD - BIPOLAR I DISORDER, SINGLE
MANIC EPISODE, IN PARTIAL OR UNSPECIFIED REMISSION

MANIC AFFECTIVE DISORDER RECURRENT EPISODE MILD DEGREE - MANIC AFFECTIVE
DISORDER RECURRENT EPISODE IN PARTIAL OR UNSPECIFIED REMISSION

MAJOR DEPRESSIVE AFFECTIVE DISORDER SINGLE EPISODE MILD DEGREE - MAJOR
DEPRESSIVE AFFECTIVE DISORDER SINGLE EPISODE IN PARTIAL OR UNSPECIFIED
REMISSION

MAJOR DEPRESSIVE AFFECTIVE DISORDER RECURRENT EPISODE MILD DEGREE - MAJOR
DEPRESSIVE AFFECTIVE DISORDER RECURRENT EPISODE IN PARTIAL OR UNSPECIFIED
REMISSION

BIPOLAR I DISORDER, MOST RECENT EPISODE (OR CURRENT) MANIC, MILD - BIPOLAR I
DISORDER, MOST RECENT EPISODE (OR CURRENT) MANIC, IN PARTIAL OR
UNSPECIFIED REMISSION

BIPOLAR I DISORDER, MOST RECENT EPISODE (OR CURRENT) DEPRESSED, MILD -
BIPOLAR I DISORDER, MOST RECENT EPISODE (OR CURRENT) DEPRESSED, IN PARTIAL
OR UNSPECIFIED REMISSION

BIPOLAR I DISORDER, MOST RECENT EPISODE (OR CURRENT) MIXED, MILD - BIPOLAR I
DISORDER, MOST RECENT EPISODE (OR CURRENT) MIXED, IN PARTIAL OR
UNSPECIFIED REMISSION

BIPOLAR I DISORDER, MOST RECENT EPISODE (OR CURRENT) UNSPECIFIED
BIPOLAR DISORDER, UNSPECIFIED

ATYPICAL MANIC DISORDER

ATYPICAL DEPRESSIVE DISORDER

OTHER AND UNSPECIFIED BIPOLAR DISORDERS, OTHER

UNSPECIFIED EPISODIC MOOD DISORDER

OTHER SPECIFIED EPISODIC MOOD DISORDER

PARANOID STATE SIMPLE - UNSPECIFIED PARANOID STATE

DEPRESSIVE TYPE PSYCHOSIS - UNSPECIFIED PSYCHOSIS

AUTISTIC DISORDER, CURRENT OR ACTIVE STATE - AUTISTIC DISORDER, RESIDUAL
STATE

CHILDHOOD DISINTEGRATIVE DISORDER, CURRENT OR ACTIVE STATE
CHILDHOOD DISINTEGRATIVE DISORDER, RESIDUAL STATE

OTHER SPECIFIED PERVASIVE DEVELOPMENTAL DISORDERS, CURRENT OR ACTIVE
STATE

OTHER SPECIFIED PERVASIVE DEVELOPMENTAL DISORDERS, RESIDUAL STATE
ANXIETY STATE UNSPECIFIED - UNSPECIFIED NONPSYCHOTIC MENTAL DISORDER
PSEUDOBULBAR AFFECT




310.89 OTHER SPECIFIED NONPSYCHOTIC MENTAL DISORDERS FOLLOWING ORGANIC BRAIN

DAMAGE
311 DEPRESSIVE DISORDER NOT ELSEWHERE CLASSIFIED
331.11 PICK'S DISEASE
331.19 OTHER FRONTOTEMPORAL DEMENTIA
/31.2 SENILE DEGENERATION OF BRAIN
331.6 CORTICOBASAL DEGENERATION
331.82 DEMENTIA WITH LEWY BODIES
332.1 SECONDARY PARKINSONISM
333.71 ATHETOID CEREBRAL PALSY
333.72 ACUTE DYSTONIA DUE TO DRUGS
333.85 SUBACUTE DYSKINESIA DUE TO DRUGS
333.90 UNSPECIFIED EXTRAPYRAMIDAL DISEASE AND ABNORMAL MOVEMENT DISORDER
333.92 NEUROLEPTIC MALIGNANT SYNDROME
333.94 RESTLESS LEGS SYNDROME
333.99 OTHER EXTRAPYRAMIDAL DISEASES AND ABNORMAL MOVEMENT DISORDERS
780.1 HALLUCINATIONS
780.33 POST TRAUMATIC SEIZURES

ICD-9 Codes that DO NOT Support Medical Necessity
N/A
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%General Information

“ssociated Information
Documentation Requirements

1. Legible documentation should address the diagnoses and interventions identified on the Plan of Care.
2. Legible documentation should be brief and factual. Use descriptive charting: be problem-specific.
3. Legible documentation should clearly support the medical necessity for services.

4. Each visit note should include legible documentation of any psychiatric or medical assessment, an evaluation of
the patient’s mental status, level of function and progress toward goals. Document objectively when describing
behaviors and/or findings.

5. Legibly document changes in the patient’s condition and the actions taken, e.g., notification of the physician.
6. Legibly document the assessment of home milieu and supportive environment.

7. Teaching has to be directed to improving function. Document identified teaching needs in response to
psychiatric symptoms. Document all patient/family education, the reason for education, what was taught, and the
patient’s response. If repetitive teaching is required, documentation must clearly show the medical necessity of
that teaching.

8. Document the patient’s understanding and compliance of the medication regimen and treatment plan, and how
verified.

9. Document the administration of IM and/or IV medications, their effectiveness, and any side effects of the

10. Document patient safety issues.




11. Documentation should show that periodic venipuncture for blood levels for psychiatric medications, such as
Lithium, Tegretol, Clozaril and others, and other related laboratory work, are performed when necessary and
pertinent reports of results are in the medical record. This ensures patient compliance and appropriate
therapeutic levels.

" 2.The person rendering the service must sign each visit note. If psychiatric services were rendered it must have
peen performed by a psychiatric RN, and their resume must have been reviewed and approved by Palmetto GBA.

Utilization Guidelines

1. Psychiatric skilled nursing care must be provided by a credential nurse (Services will be denied if their
psychiatric credentials are not on file with Palmetto GBA.)

2. For patients with Alzheimer’s disease please refer to the Local Coverage Determination (LCD) Home Health
Skilled Nursing Care-Teaching and Training Alzheimer’s Disease and Behavioral Disturbances L31532.

Sources of Information and Basis for Decision

Diagnostic and Statistical Manual of Mental Health Disorders, 4th Edition, DSM-1V, American Psychiatric
Association, 2000

IASD Health Services Corporation policy on Home Health Psychiatric Care, 9/1/96

Diagnostic and Statistical Manual of Mental Health Disorders, 4th Edition, Text Revision. Washington, DC,
American Psychiatric Association, 2000.
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Revision History Information

lease note: The Revision History information included in this LCD prior to 1/24/2013 will now display with a

vision History Number of "R1" at the bottom of this table. All new Revision History information entries

ompleted on or after 1/24/2013 will display as a row in the Revision History section of the LCD and numbering

will begin with "R2".

Revision Revision

History History Revision History Explanation
Date Number

Reason(s) for
Change

Documentation Requirements and Utilization Guidelines have
been moved under Associated Information. Under Associated
Information statements #1 and #13 were deleted. Several of the
statements have been re-worded to say "legible documentation”.
Revision #2, 10/18/2012

Under CMS National Coverage Policy CMS Internet-Only Manual, Pub
100-02, Medicare Benefit Policy Manual, Chapter 7, §30.5.1.1 was
added. Under Indications and Limitations of Coverage and/or
Medical Necessity in the section Qualifications for psychiatrically
trained nurses providing psychiatric evaluation and therapy in the home i
added a fax number and/or email address for the submission of nurses' * Maintenance

03/07/2013 R2 * Other

resumes for approval. Added a statement regarding submitting a cover (annual
letter with each resume and its contents. Under Documentation review with
- Requirements changed the word "Intermediary" to "A/B MAC'. Under now
10/18/2012 R1 Sources of Information and Basis for Decision changed the date changes,
from 1995 to 2000 in the first citation. Annual review completed. This formatting,
revision becomes effective on 10/18/2012. etc)
* Narrative
Revision #1, 10/01/2011 Change

Under ICD-9 Codes That Support Medical Necessity the following
ICD-9 codes have been added: 294.20, 294.21, 310.81, 310.89 and
331.6. This revision becomes effective on 10/01/2011




Revision Revision
History History Revision History Explanation
Date Number

01/24/2011 - In accordance with Section 911 of the Medicare
Modernization Act of 2003, Palmetto GBA Title 18 RHHI (00380)
was removed from this LCD and implemented to Palmetto GBA
J11 HH and H MAC (11004). Effective date of this
Implementation is January 24, 2011.

Back to Top

Reason(s) for
Change

Associated Documents

Attachments
N/A

Related Local Coverage Documents
N/A

Related National Coverage Documents
N/A

Public Version(s)

Updated on 03/07/2013 with effective dates 03/07/2013 - N/A
Updated on 10/11/2012 with effective dates 10/18/2012 - 03/06/2013
Updated on 09/23/2011 with effective dates 10/01/2011 - 10/17/2012
Updated on 11/30/2010 with effective dates 01/24/2011 - N/A
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eywords

s Home Health Psychiatric Care
Read the LCD Disclaimer opens in new window
Back to Top




: Certification Conversation Log UniHealth Home Health (UniHealth) Project ID # G-10161-13
Comments on Competing CON Proposals for a New Medicare-Certified Home Health Agency in Forsyth County

Attachment F

National Association of Home Care and Hospice Productivity Benchmark




BASIC STATISTICS ABOUT HOME CARE
Updated 2010

HOMECARECHOSPICE

Natiosl Assoctation for Home Care

Ihx;mr

Prepared by: The National Associatio for Home Care & Hospice
228 Seventh Street, SE o Washlngton DC 20003

202.547.7424 « http:/fiwww.nahc.o

Home care is a diverse and dynamic service
industry that began in US in the 1880's. ..
Approximately 12 million individuals® curfentis
receive care from more than 33,000 providel
(for causes including acute illness, long-term
health conditions, permanent disability, or
terminal ifiness). In 2009, annual expendltures
for home health care were prOJected to. be
$72.2 biltion.? :

HOME CARE PRovidéﬁs .

“Home care orgam t :
care agencies, home care aide organlzatlon

and hospices. Some of these organlzatlons re
Medicare certified, which allows provxders o

bill Medicare for reimbursetent. Agencres that
are not Medicare certified cannot be
reimbursed through Medicare. \

! This estimate comes from a June 2008 NAHC study of cost
report information to determine the number of home health
and in-home hospice patients served, and a private survey of
NAHC members to obtain an estimate of private duty patients
served.
2 This number is a combination of Medicare certified home
health agencies, Medicare certified hospices, and an estimate
gf non-Medicare agencies providing care in the home.
Centers for Medicare & Medicaid Services, Office of the
Actuary (March 2010).

s E-mail: researoh@nahc org
i Medicare-certifigd Agencies

me care agéncies have been
providing services to Americans for more than

) centuty Medicare’s 1965 enactment
“i'accelefated the industry’s growth by covering

“home health care services for the elderly.
ervices were then extended to certain
disablediAmericans in 1973, Between 1967
and 1985, Medicare-certified agencies grew

. more than three-fold (1,753 to 5,983); however,
/in the mid-1980s, Medicare-certified home

:.. “health care agencies reached a plateau

(approximately 5,900) due to Medicare
administrative burden and unreliable payments.
This led to a 1987 lawsuit brought against the
then-Health Care Financing Administration
(HCFA) by US Representatives Harley
Staggers (D-WV) and Claude Pepper (D-FL),
consumer groups, and the National Association
for Home Care (NAHC). The successful lawsuit
gave NAHC the opportunity to participate in
rewriting Medicare coverage policies, which
significantly increased Medicare’s annual home
care outlays, and the number of agencies rose
to over 10,000. Prior to clarifications in
coverage, public health agencies dominated
the ranks of certified entities. After that, the
number of hospital-based and freestanding
proprietary agencies grew faster than any other
types of organizations. Currently, more than 62

1
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percent of agencies are freestanding
proprietary agencies 12 percent are hospital-
based. Table 1 (see Appendix A) shows the
changes over time in types of agencies
participating in Medicare.

By the end of 2001, the number of Medicare-
certified home health agencies declined to
6,861. NAHC believes the 30.4 percent decline
in agencies between 1997 and 2001 can be
attributed to changes in Medicare home health
coverage and reimbursement enacted as part
of the Balanced Budget Act of 1997 (BBA)
(P.L. 105-33). With the advent of the home
health prospective payment system (PPS) in
2000, financial stability returned, and the
number of agencies rebounded to 10,581 by
the end of 2009, for the first time surpassin
the number of agencies in 1997.

Medicare-certified Hospices ...

Medicare added hospice beffits in October

1983, 10 years after the first hgspice opened in

the US Hosplces prowde pthatcve care and

to termxnally ill patlents and thenr farr !
number of Medicare-certified hospices |
grown from 31 in 1984 3, 407 as of
December 31, 2009,

Non-Medicare-certified A‘gencies

Because of variation in Ilcensing and oVersught
among states, it is difficult to assess the
number of non-certified agencies.-Non-certified
home care agencies, home care aide
organizations, and hospices that remain
outside of Medicare do so for a variety of
reasons. For example, some do not provide the
breadth of services that Medicare requires,
such as home health aide organizations that do
not provide skilled nursing care.

HOME CARE EXPENDITURES AND
UTILIZATION

The Centers for Medicare & Medicaid Services
(CMS) projects that total national expenditures
for heaith care in 2009 were $2.5 triliion (17.3
percent of the gross domestic product-—the
result of a combined 5.7 percent growth in
health spending and a decline in gross
domestic product of 1.1 percent).

ending by public payers is projected

to! haVe grown 8.7 percent in 2009, in contrast

) 3.0 percent growth in spending for private

payers A malh, element driving public payer
~ acceleration i anticipated growth in Medicaid
- enrollment (6.5 percent) and spending (9.9
“percentjas a result of increasing

unemployment due to'the recession.
i insurance enroliment was anticipated to
decling.1.2 percent, slowing the growth in

‘ " private payer spending in 2009. Despite

expected eéconomic growth in 2010, private

thealth spending growth is projected to further
slow—-—to 2.8 percent, related to reduced

enrollment in private health insurance as a

result of a continuing high rate of

unemployment and an expiration of subsidies

., for coverage provided through the
" Consolidated Omnibus Budget Reconciliation

Act (COBRA).

Public spending is projected to grow more
slowly as well—5.2 percent in 2010, much of
which can be attributed to a deceleration in
Medicare spending growth to 1.6 percent, from
8.1 percent in 2009.

Figure 1 provides projected 2009 national
expenditures for personal health care by type.
Of the more than $2 trillion attributed to
personal health care spending in 2009, only a
small fraction {(approximately 4 percent) was
spent on freestanding home care. (Hospital-

*Truffer, Christopher, et al. "Health Spending Projections
Through 2019: The Recession’s impact Continues,” Health
Affairs): March 2010,




based home care is included with hospital
expenditures.)

Total home care spending is difficult to
estimate due to limitations of data sources. The
Centers for Medicare & Medicaid Services
(CMS) estimated total spendlng for home care
to be $65 billion in 2008.° These estimates do
not include spending for home care services
that are unavailable in the national health
accounts data; for example, payments made
by consumers directly to independent
providers.

Medicare Home Health
Medicare is the largest single payer of home

health care services. In 2009, Medicare %,
spending accounted for approximately 41 °..

percent of home health expenditures. (See"

Figure 2. Note: Medicare expenditures for °

home health include expenditurés for hospice”

and home healith care.) Other pubiic funiding

sources for home health include Medicaid, the
Older Americans Act, Title XX Sacial Serwces
Block Grants, the Vete ] i

and Civilian Health and Medical Progra of the‘,

Uniformed Services, (CHAMPUS), Whilg.
Medicare pays the largest share for home..
health care, combined federal-state: Med|ca|d
outlays for in-home services (|nc|ud|ng :
personal care services that Medicare does not
pay for) are actually greater: However,:
Medicaid is projected to becomie th
payer of such services by 2010, following
nearly a decade of double-digit growth
associated with shifting preferences away from
institutional care toward home and community-
based settings. While Medicaid spending
growth for home health is expected to slow as
the shift toward home-based care continues at
a lesser pace, it is still expected to remain

5 Centers for Medicare & Medicaid Services (CMS) online data,
published March 2010.

strong, averaging 11.4 percent per year over
the projection period.®

As recently as 1997, home health spending
was 9 percent of Medicare's benefit payments.
Growth in the Medicare home health benefit
between 1990 and 1996 can be attributed to
specific legislative expansions of the benefit,
court decisions, and to myriad socio-
demographic trends that fostered growth in the
program from the beginning. The percent of
spending, however, has declined since 1997.
1In:200 ,tthe home health benefit accounted for

4,2 percent of total Medicare spending ($434

ilfion). Nearly 37 percent was spent for
hospital care, 14 percent for physician

"1 services, and neatly three percent for hospice

care (See Figure 3),.

Between 1998 and 2000, Medicare home
health spending fell from $14 billion to $9.2
billion {-34 percent) through the BBA. The

' BBA’s'interim payment system (IPS)

introduced’a per-beneficiary limit designed to

_slimlt growth in home health expenditures by
i »excludmg a two-year inflation adjustment.

Finally, agency payments under the IPS were

_restricted to the lowest of the agency'’s actual
‘costs, the per-visit cost limits, or per-
“beneficiary cost limits. The Lewin Group, a

health care consuilting firm, estimated that 90
percent of agencies had costs that exceeded
BBA limits by an average of 32 percent without
changing practice patterns.”

The Medicare Payment Advisory Commission
(MedPAC) calculated a total reduction of 1.3
million beneficiaries between 1997 and 2001.
Visits per client and per client reimbursement
had also declined since 1996. Two studies
conducted by researchers at The George
Washington University identified beneficiary

sSisko, Andrea, C. Truffer, S. Smith, S. Keehan, et al. "Health
Spending Projections Through 2018: Recession Effects Add
Uncertainty To The Outlook,” Health Affairs (Web Exclusive):
February 24, 2009,

7 The Lewin Group, "An Impact Analysis for Home Health
Agencies of the Medicare Home Health (nterim Paymant
System of the 1997 Balanced Budget Act.” Washington, DC:
National Association for Home Care (August 11, 1999).

k

access problems resulting from the BBA.%°
Additional studies from MedPAC and the
Government Accountability Office (GAQ) also
suggest that access is a growing problem for
patients who require intensive services." In
June 2003, MedPAC issued a report, indicating
that skilled nursing facility (SNF) care is now
substituting for home healith care for some
patients, most likely at a much higher cost to
Medicare." in June 2007, MedPAC issued
another report, indicating that 78 percent of
beneficiaries had no problems accessing home
health services in 2004, up from 74 percent in
2001, while 12 percent had a small problem
and 11 percent had a big problem in 2004, in
contrast to 13 and 12 percent, respectively, in
2001.

Table 2 shows changes in utilization and o
expenditures in the Medicare home heaith
benefit that have occurred since 1996. An
estimated 3.6 million Medicare enrollees

received fee-for-service home health services ©

in 1997, twice the number of recipients’ m 1980.
Between 1996 and 2001, utilization of
Medicare home health Sefvices decreas ‘d‘
from 3,599,700 to 2 /402,500, a 33 percen o

8 Smith, B.M., KA, Maloy, and D.J. Hawkins, “Ani Examination
of Medicare Home Health Services:‘A'Descriptive: ‘Study of the
Effecis of the Balanced Budget Act Intarim Payroent System on
Access to and Quality of Care,” Washingtén, George
Washington University Center for Health Servicas Research &
Pohcy {September 1999) :

% Smith, BM., Maloy, K.A., and Hawkins, D. J “An Examination
of Medicare Home Heaith Servnces A Descnptwe Study of the
Effects of The Balanced Budget Act [nterim Payment System
on Hospital Discharge Planning,” Washington, DC: George
Washington University Center for Health Services Research &
Palicy. (January 2000).

10 Abt Associates, Inc. Survey of Home Health Agencies, No.
99-2, Cambridge (MA): Author. Report to the Medicare
Payment Advisory Commission under contract. {September
1899), and General Accounting Office. Medicare Home Hea/th
Agencies: Closures Continue, With Little Evid: B
Access Is Impaired. No. HEHS-99-120. Washington: Author

May 1999). |

" Medicare Payment Advtsory Commission, Report to the
Congress: Variation and Innovation in Medicare (June 2003).

drop. By 2008, utilization had risen to
3,171,600, a 32 percent recovery. '?

Medijcare Home Health Prospective
Payment

The BBA mandated that CMS develop a PPS
(implemented October 1, 2000) for Medicare
home heailth, which set a national payment rate
and entlced providers to deliver more efficient
care;! e findings of a final evaluation of
CMS" episcde-based PPS demonstration

identified a reduction in overall episode costs,

which was accompanied by an increase in per-
visit costs when agencies were paid

. +. prospectively based on an episode of care.
“This is due in large part to fewer visits over

whlch to'budget fixed costs

The home health PPS relies on a 153-category

E ‘= case-mix:adjuster (80 previous to 2008) to set
“'payment fates based on patient characteristics
:including clinical severity, functional status, and

the need for rehabilitative therapy services.
The case-mix adjusted payment rate is similar

"2 to the Medicare SNF and inpatient hospital
“iprospective payment systems. Like its

counterparts, the home health PPS also

includes payments that partially reimburse for

unexpectedly high outliers, and adjusts
payments for geographically through an area
wage index. However, a major difference
among the systems is the unit of payment.
SNFs are paid by the day while the home
health PPS pays by the 60-day episode.

"2 Centers for Medicare & Medicaid Services, Office of
Information Services: Data from the Medicare Data Extract
System; data development by the Office of Research,
Development, and Information. (March 2010}

3 “Medicare Program; Prospective Payment System for Home
Health Agencies; Final Rule,” Federal Register, vol. 65, no,
128, July 3, 2000. Pp. 41128-41214,

4 Cheh V., “The Final Evaluation Report on the National Home
Health Prospectwe Payment Demonstration; Agencies Reduce
Visits While Preserving Quality,” Princeton, NJ: Mathematica
Policy Research, Inc. (Aprit 30, 2001).
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Medicaid Home Care

Medicaid payments for home care are divided
into three main categories: the mandatory
traditional home health benefit, and two
optional programs, the personal care option
and home and community-based waivers.
Together, these three home care service
categories represent a relatively small but
growing portion of total Medicaid payments.

Figure 4 shows that approximately 34 percent
($94 billion) of the $2786 billion in Medicaid
benefit payments in fiscal year 2007 (FY2007)
were for hospital care and institutional
services. Home care services comprised 20.2
percent of the payments. Hospice is an
optional Medicaid service that is currently.
offered by 48 states; payments for hospi
services in FY2006 were estimated at $1.6°
billion.

Table 3 shows the growth mM icaidih‘cme
care outlays since FY1995. Expendlture' ;
increased to $24.3 milliion in FY2000

percent) in FY200:

million in FY2007; Changes i int the, repdmng of =

Medicaid expenditures make it d»fﬁcult to:
pinpoint the source of the decrease and why
there appears to be a dramatic increase,
although states have recently begun to place a
greater emphasis on provxdmg care at home in
lieu of institutions.

Managed Care

Health care services in the United States are
increasingly financed through managed care
organizations. Managed care organizations,
including health maintenance organizations
(HMOs), typically finance health care services
through a negotiated, prepaid rate to health
care providers. A fuily capitated contract
specifies a lump sum payment per enrollee to
cover all care provided through the plan, but

ECAREY

Npad hewiation

there are many variations of capitation. In
contrast, traditional health insurance,
commonly termed fee-for-service, pays
providers based on the number of services
delivered generally with fewer limitations on
which providers would be paid.

Managed care is most prevalent in the
employer-based health insurance market.
Ninety-ong.percent of workers with health
insurance: received health msurance through a
managed care plan in 2009." Managed care
enroliment has increased among Medicaid

{ nrollees ‘as states seek federal waivers to

nvert theit Medicaid programs to managed

- care programs; By December 31, 2008, 69.82
.percent of all Medicaid beneficiaries were
“enrollediin managed.care.’® While Medicare

managed care enroliment has only slowly
increased, financial incentives created by the
Medicare Modernization Act (MMA) has led to

‘i@ incréasing number of beneficiaries enrolling
“in.Medicare Advantage (MA) plans. As of
. ‘February 2010, 25.2 percent of Medlcare
£ beneﬁmanes were enrolled in MA."’

. The increasingly competitive heaith care
 market has created incentives for home care
.. agencies to enter managed care provider
" networks. However, little is known about the

extent to which home care agencies have
entered into managed care arrangements. A
preliminary (and somewhat dated) study
conducted for HCFA (now CMS). The authors
found that managed care clients utilized less
home health resources, compared to fee-for-
service clients, but also had less favorable
outcomes on average. This suggests the need
for further research on the relationship

'8 Claxton, G., et al. "Job-Based Health Insurance: Costs Climb
At a Moderate Pace,” Health Affairs: (Web Exclusive), w1002,
|165 Septenber, 2009.

Centers for Medicare & Medicaid Services, “Medicaid
Managed Care Enroliment as of December 31, 2008,"
http:/Avww.cms.hhs.. gov/MedmmdDataSoumesGenlnfo/downIo
ads/08Dec31f.pdf (January 2010).

7 Centers for Medicare & Medicaid Services onfine,
tp/iwwew.cus ihs sov/MCRAdy PartDEnrolData/. (March 2010)..
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between managed care and home care patient
outcomes.

HOME CARE RECIPIENTS

The 2000 Home and Hospice Care Survey
findings indicate that 7.2 million individuals
received formal home care services in 2000, a
decrease of 5.8 percent from 1998.1° (Table 4)
This figure represents roughly 2.5 percent of
the US population. Of these recipients, 69
percent were over age 65 and approximately
64 percent were women. Much of this
reduction can be attributed to a reduction in
patients receiving home health benefits under
Medicare.

Table 5 shows that 25.5 percent of 2008 .

Medicare home health patients had conditions =,
related to diseases of the circulatory system.as .

their principal diagnosis. People with heart
disease, including congestive. heart failure,
made up approximately half of this group.

Endocrine, nutritional, and metabolic dissases

and immunity disorders (predominantly ..
diabetes mellitus), d:seases of the,
musculoskeletal sys

and symptoms, signs, and ill- deﬂned condltlons .

were also frequent principal diagnoses for
Medicare home health: patlents ;

Many hospital patients are dlscharged to home
care services for continued rehabilitative care.
As hospital stays shortened beginning in the
early 1980s, the percentage of Médicare
patients discharged to home healith care
increased from 9.1 percent in 1981 t0 17.9
percent in 1985. MedPAC estimated that an
average of 16.0 percent of Medicare hospital

'8 Shaughnessy P.W., R.E. Schienker, D.F. Hittle, et al., A
Study of Home Health Care Quality and Cost Under Capitated
and Fee-For-Service Payment Systems, Vol. 1: Summary
(Denver Center for Health Policy Research 1994),

° US Department of Health and Human Services, Centers for
Disease Control and Prevention, National Center for Health
Statistics, 2000 National Home and Hosp/ce Care Survey, CD-
ROM Series 13, No. 31. July 2002,

patients used home health care following
discharge in 2006.%° In a June 2008 Data
Report, MedPAC estimated that 16.0 percent
of Medicare patients discharged from acute
care hospitals used home health care. ' In the
June 2008 report, home health was also
estimated as the “most common second post
acute care setting used,” foliowing SNF (29.3
percent),.inpatient rehabilitation (56.8 percent),
and hospice (2.4 percent).

Table 6'shows the percentage of Medicare

-‘beneficiaries discharged from an acute care
‘hospital to home health care by selected

DRGs. Medicare’s hospital inpatient PPS pays
hospitals a predetermined amount per hospital

‘scharge The DR@ classification system

igns patients to over 500 groups,
dcstmgwshmg cases with similar clinical
problems that are expected to require similar

:-amounts;of hospital resources. The DRG-
“based payment for each discharge includes
fseparately de&ermmed amouints for operating
. and capital costs.?

A study performed by the Department of Health
and Human Services, Office of Inspector

“/General found that 38 percent of Medicare
‘Beneficiaries who began use of home health
“i care in the year 2000 came directly from the

community. These patients had no prior
hospitalizations (48 percent) or nursing home
stays (14 peroent) within 15 days of receiving
home health care.? Table 7 shows the top five
diagnoses for Medicare community home
health beneficiaries. Diagnosis is indicated by
International Classification of Diseases coding
system (ICD-9).

CAREGIVERS

 Medicare Payment Advisory Commiission, A Data Book:
Healthcare Spending and the Medicare program (June 2008),
Medicare Payment Advisory Commission, A Data Book:
Healthcare Spendling and the Medicare program (June 2008).
# Medicare Payment Advisory Commissmn Report to the
C Je! - New Ap hes in Medic {June 2004).
Depanment of Healih and Human Services, Office of
Inspector General, Home Health Community Beneficiaries
2001, October 2001, #OEI-02-01-00070.




The 2009 Caregiving in the U.S. survey,
sponsored by the National Alliance for
Caregiving and AARP, documented the
prevalence of caregiving in the US. The study
found that more than one in three US
households (an estimated 48.9 million
caregivers over age 18) are informal caregivers
for a person older than age 18, with an
additional 16.8 million caring for children or
both children and adults, for a total of 65.7
million individual caregivers. This report also
showed that 63 percent of caregivers are
married and/or living with a partner, and two-
thirds (66 percent) are women. One third (34
percent) care for two or more people, with 86
percent providing care to a relative—more, than
one-third caring for a parent and one in sgéven,
(14 percent) caring for their own child. Twer
five percent have completed some college * .,
education, with an additional 43 percent havmg

graduated from college. The typical: careglver

is a 48 year old woman who' prowdes more
than 20 hours of care each week S

Formal Caregiver:

Formal careglvefs Include prdféésmnais :and

paraprofessionals Who are compensated to
provide in-home health care and personal care
services. BLS and CMS provide data on these.
employees; however, agefcy defini
methods of counting formal garegivers differ.
BLS provides an occupational ¢lassification for
“home health care services,” which excludes
hospital-based and public agency-workers. its
method of counting is “number of employees.”
CMS limits its statistics to employees of
certified home health agencies. Furthermore,
its survey presents data on aggregated full-
time equivalents (FTEs).

24 National Alfiance for Caregiving and AARP, * Caregiving in
the U.S.," November 2009 (www.aarp.org).

As shown in Table 8, BLS estimated that
958,000 persons were employed in home
health care agencies in 2008, with the
exclusions described above. For both BLS and
CMS, the largest numbers of employees/FTESs
are home care aides and RNs. CMS recorded
290,439 FTEs employed in Medicare-certified
agencies as of December 2008.

shows calendar year home care
mployment for 1996 to 2009 based
annual statistics. From 1993 to 2008,

offe caré ‘émployment grew an average 5.4
“percent annually (510,000 to 961,400).

Between 1997.and 1999, total home care

“: employment declined by more than 10 percent.
By the end of 2009, it had regained

apprommately 63 percent from the low point in
1999,

g LProduc 'v1ty

s ce 1996, NAHC has worked with the
'Hospltal and Healthcare Compensation Service

(HCS) to conduct an annual survey of

%+ compensation in the home care and hospice

" industry. Employee productivity data are now

. ‘collected in this survey. Productivity in home
it care is typically based on the average number

of visits provided per day. Table 9 shows data
from the Homecare Salary & Benefits Report
2009-2010.

Compensation

Summary home care and hospice
compensation results for the above-mentioned
2009 to 2010 HCS survey are shown in Tables
10 and 11. To reduce the likelihood that
outliers skew results, compensation is reported
for the median salary, rather than mean salary.
The survey includes data from agencies with
revenues up to $15 million. HCS publishes a
separate report for agencies and chain
organizations with revenues in excess of $15
million (The Multi-Facility Corporate

HOMECARECSHOSPICE
b
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Compensation Report; for more information,

visit www.hhcsinc.com).
COST EFFECTIVENESS

Home care is a cost-effective service for
individuals recuperating from a hospital stay
and for those who, because of a functional or
cognitive disability, are unable to take care of
themselves. Table 12 compares the average
Medicare charges on a per day basis for
hospital and SNF to the average Medicare
charge for a home health visit.

The following section lists some examples of
the cost-effectiveness of home care. However,
it should be noted that cost-effectiveness js not
the only rationale for home care. Home care:..,

reinforces and supplements care provided by

family members and friends and maintains the
recipient’s dignity and independence, qualities’
that can be lost even in the best institutions.
Home care also allows Eanenfs to take an
active role in their care.

Home Health Care v /”.VSNF and In atiy nt :
Rehabilitation Faclllty Care:

One study by the RAND Corporatlon for
MedPAC found that home health benefit ranks
highest regarding outcomes and cost:,
effectiveness for patients who have undergone
hip or knee replacement. The study conpares
care delivered in the home health setting with
SNFs and inpatient rehabilitation facihty (IRF)
care. RAND determined that 35 peércent of the
knee and hip replacement patients studied
were discharged from an acute care hospital to
home for either home health rehabilitation,
outpatient therapy, or no formal continuing
care. The remainder of the patients was split
evenly in discharge to IRF or SNF care. To

2 heldon P. and M. Bender. “High-Technology in Home
Care." Commupity Heafth Nursing and Home Health Nursing,
no. 3 (1994). 507-5619,

measure health outcomes, RAND examined
mortality rates and whether patients were
institutionalized 120 days after being
discharged from acute care. The study found
that patients who received SNF or IRF care
were more likely to be institutionalized than
patients discharged to home. RAND
considered post-acute care payments and total
episode payments, including the cost of the
initial hospltahzatlon for joint replacement
provxded to patients discharged to home. The
casts studied did not include Medicare Part B

& payr’nents’ *tq vphysicians.

Several studié’é‘have compared inpatient care

“2.to home care costs for a specific group of
patlents An analysis of studies that

rnvestrgated the use of home care as a cost-
efféctive substitute for scute care services
found a statistically significant relationship

\ betweeh home health use and reduced use of

patient'hospital care.®® The cost savings data

for six studigs of home care cost-effectiveness

are summarized in Table 13. The information
has beeh aggregated at a monthly level for

purposes of comparison.

‘4. “Psychiatric Care

An in-home crisis intervention program
developed for psychiatric patients in
Connecticut was effective in reducing hospital
admissions, lengths of stay, and readmissions.
A two-year analysis of more than 600 patients
showed that 80.7 percent of patients referred
for hospital care could be treated at home
instead. When inpatient admissions were
necessary, the average length of stay was
reduced from 11.97 days to 7.48 days by
adding elements of the in-home care program.
Patients who received home care services
were also less likely to be readmitted for
hospital care (11.8 percent of home care

% Hughes S.L., A. Ulasevich, F.M. Weaver, et al. “Impact of
Home Care on Hospital Days: A Meta Analysis,” Health
Services Research no. 4 (1997): 415-5632.




patients were readmitted compared to 45.9
percent of patients who did not receive home
care services).”’

Patients with COPD

An innovative home care program for patients
with chronic obstructive puimonary disease
(COPD) that was tested in Connecticut found
significant cost savings by providing more
comprehensive home care services to COPD
patients who previously required frequent
hospitalizations. Monthly costs for
hospitalizations, emergency room visits and
home care fell from $2,836 per patient before
the intervention to $2,508 per patient--a net
savings of $328 per patient per month.?® .

Terminally Ill Veterans

A home care program for terminaily.ill veterans
reduced hospital per capita costs by $971. In -

the six-month study, patients receiving home

care used 5.9 fewer hospital days than those in
the control group. No differences were found in

patient and careglver satlsfaétxon W|th C
significantly better among the paﬂents
receiving home care. \9:

Patients with Congest:v ‘"Heart Fallure

The impact of intensive home care, momtonng
on the morbidity rates of elderly. patients with
congestive heart failure was the focus of

? Pigott H.E. and L. Troft. “Translating Research into Practice:

The Implementation of an In-home Crisis Intervention Triage
and Treatment Service in the Private Sector,” American
Journal of Health Quality no, 3 (1993): 138-144.

2 Haggerty M.C., R. Stockdale-Woolley, and S. Nar. "Respi-
Care: An Innovahve Home Care Program for the Patient with
Chronic Obstructive Pulmonary Disease,” Chest no. 3 (1991):
807-612.

= Hughes S.L., J. Cummings, F. Weaver, L. Manheim, B.
Braun, and K. Conrad. “A Randomized Trial of the Cost
Effectiveness of VA Hospital-based Home Care for the
Terminally Ill," Health Services R h no. 6 (1992): 801-
817.

another study. The study found that with
intensive home care surveillance, the total
hospitalization rate dropped from 3.2
admissions per year to 1.2 admissions per year
and the length of stay decreased from 26 days
per year to six days per year. Cardiovascular
admissions declined from 2.9 admissions per
year to 0.8 admissions per year and length of
stay decreased from 23 days per year to four
days peryear. An in-home program also
resulted in significant functional status
|mpr ent |n elderly patients with congestive
‘heart falIure

% Komowski R., D. Zeeli, M. Averbuch, and A. Finkelstein, et
al. (Tel Aviv, Israel). “Intensive Homecare Surveillance
Prevents Hospitalization and Improved Morbidity Rates Among
Elderly Patients with Severe Congestive Heart Failure,”
American Heart Journal no. 4 (1995): 762-766.

47HOSPIC

APPENDIX A: Tables and Figures

Table 1: Number of Medicare-certified Home Care Agencies, by Auspice, for Selected Years, 1967-2009

FREESTANDING AGENCIES FACILITY-BASED AGENCIES
Year VNA COMB PUB PROP PNP OTH | HOSP REHAB SNF TOTAL
1967 549 93 939 0 0 3 0 0 1,753
1980 515 63 1,260 186 484 8 9 2,924
1990 474 47 985 1,884 710 8 101 5,695
1996 576 34 L177 4658 695 4 191 10,027
1997 553 33 1,149 5024 715 . 3 204 10,444
1998 460 35 968 3,414 6105 a2 166 8,080
1999 452 35 918 3,192 621 E 3 163 7,747
2000 436 31 909 2863 560 Tio, 150 7,152
2001 425 23 867 2,835 543 o123 6,861
2002 430 27 850 3,027 563 1 2119 7,007
2003 439 27 888 3402. 546 0 113 7,265
2004 446 36 932 3832 1558 1 110 7,679
2005 461 36 1,043 4321 566 2 103 8,224
2006 459 29 4919 562014 2 103 8,838
2007 475 31 NA “UaNA 2 99 9,284
2008 489 3 1559 1 99 9,824
2009 516 36 598 1 97 10,581

Souree; Centers for Medicare & Medi
in January 2010). i
VNA: Visiting Nurse i o sfandi \élur\t(u
organizations governed byx] bomd of du'cclnrs dtid ilsually “tinang
dcducllbla cunlnbuhons 9 wolk s by eamings. HOSP: Hospital-based agencies ate operating units or departments of &
d governiitgnt and voluntary 75, hospital. Agencies that have working arrangements with a hospital, or
ed with'counts for VNAs, %747 perhaps are cven owned by a hospital but operated as separate entities,

oy Systemns, Hcalll: Standards and Quality Bureau, (2009 data oblained

'TH: Othier freestanding agencies that do not fit one of the categories
i freestanding agencies listed above.

Cicies operated b ¢, county, aze classitied as freestanding agencies under one of the categories
city, or olhur unit ofloca] govi cmmmt hﬂvmg d major responsibiflity listed above,
g disease atid health ediicati REHAB: refers to agencies based in rehabilitation facilities.
PROP Proprietary ageniiesare freestanding, for-pidfit home caré: ngem.m SNF: Refers to ngencies based in skilled nursing facilities.
PNP: Private not-for-profit ageticies are freestandifig iind privately devsloped,
governed, and owned nonproftlmmu care nganlgs ibse agencies were not
counted separately prior to 1980:~
(ot [CRPIC
Biatd bt B Mo Uay




Figure 1: Personal Health Care Expenditures, 200912
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Figure 2: Sources of Payment for Home Health, 2009?
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Table 2: Medicare Fee-for-Service Home Health Outlays, Visits, Figure 4: Medicaid Expenditures by Service, 1997-2008
Clients, Payment/Client, and Visits/Client, 1996-2008 S ) i
Qutlays Visits Clients Payment/  Visits/ 100%
Year ($million) (1800s)  (1000s) Client Client s b - -
1996 16,789 264,553 3,598 4,666 74 E " N M T T W R . FHEPGT AT
1997 16,723 257,751 3,554 4,705 73 0% 1 # Other care
1998 10,446 154,992 3,062 3412 51 s b m " N B R nonF
1999 7,908 112,748 2,735 52,892 41 PO ] — - Home Care®
2000 7,352 90,730 36 , H E .S u N L e e
so%
2001 8’637 73*698 30 ¢ s physidan services
2002 9,635 78,055 . 29 sox% 47 ] ” T i )
2003 10,149 82,517 ¢ e 29 o b BN e . o W .
2004 11,500 88,872 12840 4050 3] ; Pl 1P Tl T Y
2005 12,885 95,534 3228 3,991 36 s 4 o - o
2006 14,050 .. 103981 3302, 4254 32 wy 1 u i
2007 15677 LI114499 3383 34 -->
2008 17,115 121,0267:..3,466 9 35 ” N e e e e e . . .
Sources: Centers for Medicare & Medicaid Services. HCES home health dat, 19941998 A .,csé’ O A ,,,eé’ &£ “@‘
(December 2000). HEIS home health data, 1999 & 2000 (Sepiciaber 2001), HCIS home heulth ¥
data, 2001 (Decgibir 20023 HICIS bome healtly data, 2002,(Oeiobet2003). HCIS Home health
data, 2003 (Otober 2004). HCIS Lome health data, 2004(October 2003) HCIS home heulth data, Source: Centers for Medicare & Medicald Services, MSIS Horsely HOEA-2082) fvavw, o b gov): March 2010,
2005 (October 200 6.) - HCLS hotid health data, 2006 (Oqtf);bef 2007). HCIS Higtie health data, 2007 Hotes:* fov‘vears 1933 ﬂzlooa. Inddudes home health, pesonal 5:|ppm serviees, am{l\ hamve and commmnw( !1' asedwabier pragram. The
(March 2009 HC1S home health data, 2008 (June2010) 1997 figure rep h health ondy, Al h i  combined federal and state spending.
i & “'Only 31 states are representedin the 2008 data.
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— . Table 4; Number and Percent of Home Health Discharges
Table 3: Medicaid Home Care Expenditures and by Age, Gender, Race, and Marital Status, 2060
Recipients, 1995-2008 (Total Discharges =7,178,964)
Vendor Payments  Recipients Characteristic Number Percent of Characteristic Number Percent of
Fiscal Year ($millions) (1000s) Total Total
1995 9,406 1,639
1996 10,583 1,633 Age in years Marital Status
1997 12,237 1,861 < 6 years 224,692 3.1 Under age 65:
1998 17,600 4.?893 6-17 75,144 1.0 Married . 1,006,349 14.0
1999 21,500 4,§3~ 18-44 741,386 10.3 Widowed %/ 98,859 14
22%%01 a3 , ‘6’7‘;‘; 45-64 1,175,637 16.4 Divorcedior .,
2002 19’788 N 7’7*,75; 65+ 4,962,108 69.1 separated’ i 179,819 2.5
i e PP 85+ 1,219,997 17.0 Single or never
2003 38,715 . 8,125 Vi Feption i A
2004 372410 8377 imatried & ’430,347 6.0
2605 46,618 9,076 Ui Gend . Unknown “‘20‘1,647 28
2006 50,310 9,412 ender T L
2007 55882 8890 N Under age 65: Age 65+ L
20082 44915 (039 i Male 910,206 Married:. - 1,887,719 26.3
Source; Cenfers for Mndlwm&.Medxcmd Services, MSIS (formerly Female 1,306,652 | Widowed:; 2,021,922 282
HCFA-2082). (www.crs g0 ). (2001 &2002 data obtained Fébruary Age 65+ = Divorced Or
N 2 4 i
i/(‘;‘?rsc:, (z 0(;{();) & 2004 data obfaiiied July 2007, ¢ o’os -2008 dafa ghtained Male 1,687,132 / ,s;epam fed 196,876 27
Notes: 'Hawaii did not report lorl‘\' 2000, Thele ¥ 1999 dummus;;im Female 3,274,976.. Single 6rnever i
this table. iy S e
’I)csna iZOOS isincomplete, onty 3, stmcw reported; o i mm,HEd“ Wiy, ' 377,283 53
Figiires Tocude expetiditures for home healty ing pérsonal support; i Unknown g 478,303 6.7
sefvides. Figures for 1999 ﬂlmugh 2008 alsn muudc ‘home and comimunity- g
based \\qi{i\m:lgmgm , o
W Race/Ethnicity, .. | MSA or Non-MSA
Under age 651 /11000 2 [Unde¥ age 65:
Hispani¢. - 140,873 MSA 1,873,398 26.1
Black i 250,864 Non-MSA 343,456 4.8
White and othér. 2,052,306 Age 65+
Age 65+ ; f : : MSA 4,207,557 58.6
Hispanic 152,191 L Non-MSA 754,548 10.5
Black 465 559 ;
: White and other  4,428.1 11
E Souree: US Department of Heallh and Hifman'Services, Centers for Disease Conlrol and Provention, National Center for Heallh Statislics, 2000
; National Home and Hospice Care Survey; CR-ROM Series 13, No. 31 (July 2002).
Note: Percentages may not add to totals due to Younding.
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Table 5: Medicare Home Health Utilization by Principal Diagnosis, Calendar Year 2008

Table 6: Proportion of Medicare Beneficiaries Discharged to Home Health Care for the 10 Most Common
Diagnosis Related Groups (DRGs), 2000-2004

Principal Patients
Principal ICD-9-CM Dia_gnosisl 1CD-9-CM Codes (1,000’s) Percent
Infectious and Parasitic Diseases 001-139 20 0.6
Neoplasins 140-239 110 35
Malignant Neoplasm of Trachea, Bronchus, and Lung 162 22 0.7
Endocrine, Nutritional, and Metabolic Diseases and 240-279 372 11,7
Immunity Disorders
Diabetes Mellitus 250 341 10.8
Discases of the Blood and Blood Forming Organs 280-289 60 1.9
Mental Disorders 290:319 68 2.1
Diseases of the Nervous System and Sense Organs . 320&’389 152 48
Diseases of the Circulatory System 390-459 809 255
Essential Hypertension : A0t 223 7.0
Heart Disease ~402, 410411, 398 12.6
. T 413-414, 427428
Diseases of the Respiratory System . 460-519 i 271 8.6
Pneumonia, Organism Unspecified L 486 ' 59 19
Diseases of the Digestive System E 520:579 i T4 23
Diseases of the Genitourinary System » in 1580:629 L82 2.6
Diseases of the Skin and Subcutaneous Tisgie' 4680709 196 6.2
Diseases of the Musculoskeletal System and Cormectlve 4710-739 399 12,6
Tissue e i
Osteoarthritis and Allied Disorders 15 93 2.9
Symptoms, Signs, and Ill- Deﬁned Condmons 780-799. 262 83
Injury and Poisoning ; 800-999° 208 6.6
Supplementary Classlﬁcatmn VO1:V82 1,088 343
Total, ANl Diagnoses’ - 3,172 100.0
Total Leading Di ? 1,813 57.2

% Change

Initial Hospital DRG 2000 2601 2002 2003 2004 2000-2004
DRG 462- Rehabilitation 74% 79% 8.1% 86% 8.7% 176
DRG 209- Major Joint and Limb Reattachment Procedures 7.0 7.3 7.6 7.9 8.2 17.1
of Lower Extremity

DRG 127- Heart Failure and Shock 6.1 6.0 57 5.6 5.6 -8.2
DRG 089- Simple Pneumonia and Pleurisy 43 3.7 41 38 4.2 =23
DRG 088- Chronic Obstructive Pulmonary Disease 34 3.1 3.1 2.9 3.1 -8.8
DRG 148- Major Small and Large Bowel Procedures 2. 20 19 9.5
DRG 014- Intracranial Hemorrhage or Cerebral Infarction 2.4 1.9 -38.7
DRG 296~ Nutrition/Miscellaneous Metabotic Disorders 1.9 1.7 0
DRG 107~ Coronary Bypass With Cardiac Catheterization 1.8 15 -25.0
DRG 121~ Circulatory Disorders with Acute Myocardla] 1.4 1.4 -12.5

Infarction and Major Complication

ICD-9-CM is Imemauonal (,lﬂsamcwlmn of Dnscuseﬁ 0 Revmon, Chmunl Modmcauon (Volume 1). Only the first-listed or principal diagnosis bas been

#5) mths(cd scpuratcl) ; b
*Speciic leaditg diagnostic ted for presentation becausé of i of or because of special interest.
Source; Centers Tof. Mcdxcnrc & Medmmd S¢
Office of Research,

Omco of Information Services: Dmx fmm the Mx.dxuam D1h ]Z‘d.rucl Svmm data dc\ clopm\.nl by the
M

Source: Department of Health and Human Services, Office of Iuspecmr Gcncml Medicare Benefi c‘larVAccesv to Home Health Agencies:
2004, #0OEI-02-04-00260. July 2006, OIG analysis of CMS” stmhnl Claims History File, 2005 :

Note that the year starts with April 1 of the prior year and ends with Match 31 of that; year.

T‘lble 7. Ranking of Hnghest Volume mgﬁoses for “Community
Benet‘cmnes” by Year, 1997-2000

Percent (rank)

4-Pri imary ICD9 Dmgnnsns 199'2« 1998 1999 2000
250-Diabetes’: 11+ i 6(1) 7.6(1) 69(1) 6.2(1)
401- Essennal hy} peneusmn 7)) 62(2) 55(3) 53(3)
e | 428- Heart failure 53 3) 50(3) 47(4) 461
o) 707+ Chroni¢ wlcer of the skm 36(4) 46() 57(2) 35.6(2)
715- Osteom‘thmls et 32(5) 33(5) 32(5) 3.6(5
Soiirce: Department of Health and Human Services, Office of Inspector General,

Medjéare Hone Hedlilf Care Commanity Beneficiaries 2001, #0E1-02-01-00070.
Octobér. 2001
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Table 8: Number of Home Health Care Workers, (2008) and
Medicare-certified Agency FTEs (2009)

Total Number Number of
Type of Employee of Home Medicare
Health Home Health

Employees' FTEs
RNs 132,400 92,113
LPNs 62,100 44,646
Physical Therapy Staff 22,700 26,823
Home Care Aides 324,400 iz, 65,146
Occupational Therapists 6,500 ot 8215
Social Workers 16,200 : 5,077
Other 393,700, 78,420
Totals 958,000 +1290,439

Sources: | U.S. Department of Laber, Bureuu ol‘I abor Statistics, Natidnal Industry-
Occupnuonnl Employment Matrix, dala 1ot 2008. Excludes hospital-baséd:aid
public agencies. Home Health Aides, Personal and Home Care Aides, and Personal
Care and Service Workers are included in thg vac Carc, Aides category of hé
BLS data. (February 2010y, :

*Unpublished data on FTEg
calendar yoar (CY) 2009 front il

HCFA Center for Inl‘ommlmn Systems. Heahh Standards. and Qunhu Bureau.

| (Ecbruary 2010).

HOMECARECTHOSPICT:
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Figure 5: Home Health Care Services: Total
Employment, 1996-2009*
1,100,000

1,023,900

1,000,000

500,000

700,000 /‘*

629,600

667,200

600,000 538,600

1986 1897 1998 1999 2000 2001 2002 2003 2004 200% 2006 2007 2008 2009

Source:ULS. Department of Labar, Bureau of Labor Statistics: Employment, Hours, and Eamings from the furrent
Employment Statistics Survey (Hatlonal), vieavbis gov (March 2610),

Hotes: *Anpial nuber for 2009 is projectedd

Excludes hospitat-dased and pubilic homve Gare agency employees. Aunual data for 1996-2009 isbased on the Horth
American Industey Cassifications System {HAICS),
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Table 9: Home Health Care Visit Staff
Productivity (Actual Visits Performed)

Productivity
Staff Type (per 8 Hours)
RN 4.96
LPN/LVN
Home Care Aide
Physical Therapist

Occupational Therapist

Social Worker

Soarce: National Assoviation for Home Care:& Iospn. ‘Hospilal &
Healthcare Compensation Service. Homeeare Salory & Eencﬂts Report
2009-2010. October 2009,

Table 10: Average Compensation of Home Health Agency. Ex‘ééuﬁves, October 2009

Qalary R‘mge by Percentile
“Median 25" 75%)

Executive Director/CEO
Chief Operating Officer/
Program Director

Top Level Financial Execuhve
Director of Clinical Services
Director of Soei 18 ka tmd
Counseling,. "
Quality Imiprovement/
Utilization Review M

8125, 080 (98,640, 1795900)
f«'r83 000 (74,187, 100 ,000)

99,951 (81,500, 124 ,000)
75,000 (67,777, 84,534)
62,600 (55,200, 70,224)

'65,‘22‘95 (57,047, 78,000)

Source: National Asgdciation for Home Car & Hospice; HOSpllﬂ] & Healtheare Compensation Service. Homecare
Salary & Benefits ch(lrt 2009 2010. Octobér. 20()9

HOME ﬁfﬁ {OSP
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Table 11: Average Compensation of Home Health Agency Caregivers, October 2009
Per-Hour Rates by Percentile Per-Visit Rates by
Percentile
25® Median 75" 25%  Median 75"
Registered Nurse $25.64 $27.79  $31.09 | $3L75 $3513  $40.00
LPN/LVN 17.97 19.81 22.47 20.74 23.38 26.55
Occupational Therapist 31.00 34.13 36.52 53.88 5850 62.00
Physical Therapist 34.49 3722 40.37 56.05 60,00 65.00
Respiratory Therapist 21.88 2344 2496 | 5500007500 8250
Speech/Language Pathologist 30.41 33.65 38,57 |..55 00 ‘ 59,92 65.00
Medical Social Worker 20.78 23.48 26.56 ‘i 145, 60.00
Home Care Aide 111 10.98 12.11 (3,387 1225 "13;75 1550
Source: National Association for Home Care & Hospice, Hospital & Health ' Service. H Salary & Benefrs
Repart 2009-2010. October 2009, S

larges, 2005-2009"

Table 12: Comparison of Hospital, SNF, and Hém Health Medicare

. 2006 © 22007 2008 2009
Hospital (per day) $5,475 $5:895 $6,196 $6,200
SNF (per day) 519¢ 5584 590 622
Home health (per visit) 129: . 130 134 135

Sources: The hospital Medicare charge dats t Q5. 7007 ate from the Annval Statistidal Sllpple}nenr 2008, to the Social Security Bulletin, Social
Security Administration online (www ssa] SNF data for 2005 are from the driritkd? Stafistical Supplein, 2007, to the Social Security Bulletin,
Sociu) Secu.ri(y Admim’stralinn onlinc (\m s'sa,gov). Hume hén]lh inl‘(\mm(iun dma are from the Health Care I‘mam mg. Revu.\\ Sluusucnl

E
665,:2008.] Home: henjth information 2008 data are from the Health Care
e & Medicaid Services, 2009,
g ureau of Labot. Statistics™ (BLQ) Producer Price Index (PP for General medical and
lied i smg facility data £5r'2006, 2007, 2008 and 2009 were updated using BLS" PPI for
g for 2009 Wete updated using the BLS’ PPI for Home health cate services, Medicare payors.

Rwle\\ tatistical
Tinancing Review, Statistical Supplemem Cemus for
Note: 'Hospital data foF: 2008 and 2009 wefe tpidated us
surgical hospitals by’ puyot l) ‘pes, Medicare pati
Nursing care facilities, Publiu pumw Home healthd

(www.bls.gov).
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Table 13: Cost of Inpatient Care (Per Patient per Month) Compared to Home Care,
Selected Conditions

Home Care Dollar

Conditions Hospital Costs Costs Savings
Low birth weight' $26,190 $330 $25,860
Ventilator-dependent adults® 21,570 7,050 14,520
Oxygen-dependent children® 12,090 5,250 6,840
Chemotherapy for children with ‘::mce.r4 68,870 55,950 13,920
Congestive heart failure in the elderly’ 1,758 .0 1,605 153
Intravenous antibiotic therapy for 12,510 o 4,650 7,860

cellulitis, Osteomyelitis, others”

Sources: 'Casiro, O.G., MeKenzie, ME.. Mcl ‘nyden, L., Shapiro, C, %shllx MMK MucDmmhl N, Moftat, M., and
Cheang, M.S. “Earlier Discharge with Community-based Interve tInl"ums A Randomized Trinl™
I"cdm{rur 92, no, 1 (1993): 128-134
Bn»h, JR, ]ntmohl P, Alb:x Al \ and Holland, 1.E. “The Vu
vs. R i and Tn-home 1. "(hurl 101, no. 1 (1992): 26-30
Field, AL, R‘)scnblull A, Pollack, MM,, and Kaufman, J. “Home Care (,o:t Effectiveness for Respi
dcpcudcnl Children.” American Journal of Diseases of Childrén’ .
“Close, P., Burkey, E., Kazak, A., Danz, P., and Lange, B. “A Pruisi of Hoig Chemott y
for Children with Cancer.” Pediatrics 95, 99; 16 (1995): 896-900. (Note: The slthiy und that the daily chargés for
chemotherapy were $2.329£$627 in the hospiial ind $1,86543833 at hume Tl\esc charges were multiplied by 30 days
reltecting the above per-patient per-month oty 7274
*Rich, M.W., Beckham, V., Wittenberg. C.. L ;G P ¢dland, K. and Cnme ,R.M. “A Multidisciptinary Intervention
to Prevent the Readmission of Elderly Patienls \m Congeﬂtne Hean Tailure.” THe Nun Englond Journal of Medicine 333,
no. 18 (1995% 1190-1193. 3
*William, D.N., et al. “Safety; Efficacy, and Cost Sk
7hwrlpv15(l99\) IE‘L179 cnedutW(llmms D,

is of

(ory Technology-

s inan Ou(p tim\ Intrav enous Anubmuc Program.” Clinieal
ing Costy nnd Hn:pim] Stay forPheumonia with Home
‘\mfmlnlurv Dmg Delivery System.” The dmerican
nied hu:pxtal wst/dnvlpuumt i3 $417 snd the estimated
cr-patient per-month costs.
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CORPORATE INTEGRITY AGREEMENT
BETWEEN THE
‘OFFICE OF INSPECTOR GENERAL,
- OF THE
DEPARTMENT OF HEALTH AND HIUMAN SERVICES
AND ‘
MAXIM HEALTHCARE SERVICES, INC,

I.  PREAMBLE

Maxim Healthcate Services, Inc, (Maxim) hereby enters into this Corporate
Integrity Agreement (CIA). with the Office of Inspector General (OIG) of the United
States Department of Health arid Human Services (HHS) to. promote compliance with the
statutes, regulations; and written directives of Medigare, Medicaid, and all other Federal
health care programs (as defined in 42 U.8.C. § 1320a-70(5) (Federal health care |
program requirements), Contemporaneously with this CIA, Maxim. is entering into a
Settlement Agreement with the United States.

I,  TerM AND SCOPE OF THB CIA

A, The period of the compliance obligations asswmed by Maxim under this

CIA shall be (1) five years from the Efféctive Date of this CIA, or (2) beginning on the
CIA Efféctive Date through the annivergary of the CIA Effective Date following the final
payment under the Settlement Agresment between the United Statea and Maxim, '
whichever is later, unless otherivise speeified. The “Effective Dats” shiall be the date on

which the final signatory of this CIA executes this CIA, Each one-year peuod beginning
* with the one-year period f'ollowmg the Effective Date, shall he referred {o as a “Reportmg
Peliod ”

B.  The 1equ1rements s6t forth in Section ITLA through Section YILE will be
suspended during the. first 24 months of the CIA unless (a) the Deferred Prosecution
Agreement with the Utiited State§ Attorney’s. Office for the District of New J ersey (DPA)
is no longer in effect; or (b) the OIG lifts the suspension, The date on which the CIA,
suspension is terminated shall be referred to as the “Suspension Termination Date.” The
detsrmination whether ok not to lift the suspension of Seciion III.A through Section HLE
shall be made at the sole discretion of thé OIG. Inthe event that any requxrements of

Maxim CIA
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Section IIILA through Section IILE are no longer suspended, Maxim shall within 90 days
implement the requirements of Section IILA through Section IILE, Within 39 days of
Maxini’s engagement of an IRO, Maxim shall provide the information desciibed in
Appendix A regarding the IRO, Within 30 days of Maxim’s engagement of a Consultant,
Maxim shall provide the information deseribed in Appendix C regarding the Consultant,

C.  Sections VII, X, and XI shall expire no later than 120 days after OIG's
receipt of: (1) Maxim’s final Anniual Report; or (2) any additional matetials submitted by
Maxim pursuant to OIQ’s request; whichever is later.

'D.  The scope of this CIA shall be goveined by the following definitions:

I “Owner” means any person or entity (including any trustes of a tust
that holds Maxim seeurities) with the power to vote or control the voting
power of five percent or more of a elass of equity sectrity of Maxim,
whether directly or by proxy. Any person or.entity that has transferred
such power by proxy shall not be deemed to be an Owner,

2, “Covered Persons” includes:
a.  all owners, officers, directors, and emiployees of Maxiin;

b, all contrdctors, subcontractors, agents, and othér persons who.
provide patient:care items or services or who perform billing
or ¢oding finctions on behalf of Maxim (other than its Maxim
Staffing Solutions division (MSS)), excluding vendors whose
sole-connection with Maxim is selling or otherwise providing
medical supplies or equipment to Maxim and who do.not bill
the Federal health care programs for such megical supplies of
equipment; and

c. all physicians. and other non-physician practitionets who are
menibers of Maxiin®s aétive médical staff,

Notwithstanding the above, this term does not include part-time or per diem
employees, contractors, subcontractors, agents, and other-persons who are not reasonably
expected to work more than 160 howts per year, except that any such individuals shall

Maxim: CIA
Page2 of 42 -




become “Covered Persons" at the point when they work inore than 160 hours during the
~ calendar-year. :

3. “Billihg, Coding, and Reimbursetnent Covered Persons” includes all
Covered Persons involved directly, or in a supervisory rqle, in the preparation or
submission of claims for réimbursement from any Federal health care program.. Billing,
Coding, and Reimbursement Covered Pergons also includes those individuals who
determine the proper codes anid applicable rates. -

4, “Clinical Services Coverpd Persons™ includes all Covered Persons
who are involved directly or indirectly in the délivery of patient care.

5 “Certifying Employee” includes all Maximi officers, piesidenits, vice
presidents, national and regional directors (other than board directors), and national ard
regional accounts managers.

6. “Manageinent Covered Persons™ meang

a. all Certifying Bmployees}

b. all Covered Persons who work for or on behalf of Maxim’s
compliance departmént; and

o,  all elployees who provide legal advice to Maxim,

7.  “Relevant Coveled Per sons” mieans all Billing, Codmg, and
Reimbursetnent Covered Persons, Cl lmcal Services Covered Per 5018, and Management.
Covered Persons.

8. “MSS Contractors” means all contractors, subcontractors, agents,
and other persons. who provide patient care items or setvices or who perform billing or
codihg functions on. behalf of MSS.

9. - “Monitor” means the outside independent indmdual retained by
Maxim undel the DPA '

Maxim CIA
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10.  “Consultant” or“Compliatice Consultant” mears the outside
independent entity retained by Maxim, such as a healtheare or consulting firm, to perform
the functions identified in Appendix C.

IIl.  CORPORATE INTEGRJTY OBLIGA"I‘I'ONS'

Maxim shall estabhsh and mamtam a Compliance Progmm that includés the
followmg elements,

A, Compliance Ofﬁ‘cer and Committee

L.  Complidnce Qfficer, Maxim has appointed, and shall maintair
during the term of the CIA, an individual to serve ag its Compliance Officer, The
Compliance Officer shall be responsible for developing and impletmenting policies,

Jprocediwes, and practices designed to ensure compliance with the requivetments set forth

in this CIA and with Federal health care program requirements, The Compliance Officer
shall be a member of'senior management of Maxim, shall report directly to the Board of
Directors-and indirectly to the Chief Executive Officer of Maxim, and shall make periodic
(at least quarterly) reports regar ding compliance matters directly to the Board of Dizectors
and shall be authiorized to teport ori such matters to the Board of Directors ataity times
The Compliance Officer shall not be or be subordinate to the General Counsel, Chief
Financial Officer, or any sales or clinical officers. The Comnipliance Officer shall be
respongible for menitoring the day-to-day: comphance activities engaged in by Maxim as
well as for any reporting obligations created under this CIA. -Any noncompliance job
responsibilities of the Compliaiiee Officer shall be Himited and must not interfere with the
Compliance Officer’s ability to perform the duties outlined in this CIA.

Maxii shall not assert a-privilége to the OIG with respect to legal advice or
counsel Maxim obtains after the Effective Date and during the term of the CIA from the
Compliance Officer or any employee reporting to the Compliance Officer regarding (a)
Federal health care programs, statutes, and regnlations, or (b) compliance with the terms
of this CIA. The Compliance Officer or any employes réportitig to the Corhpliance

Officer may seck legal advice from internal or external aftorneys outside the Compliance
Department thhout waiving any applicable pnwlege.

Maxim shall report to OIG {n-writing, ary change in the 1dent1ty of the
Compliance Officer, or any actions or changes that would affect the Compliance Offlcer’s

Maxim CIA
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ability to perform the duties necessary to meet the obligations in this CIA, within, five
days after the change. :

2. Corporate Complmnce Commities. Maxim has appointed and shall
mamtam duting the term of this CIA a Corporate. Compliance Committes, The Cosporate
Compliance Committee shall, at a minimum, include the Compliance Officer and other
meinbers of senior management necessaty to mest the requirements of this CIA (e.g.,
genior executives of relevant departments, snch as billing, clinigal, human resources,
audit, and operatiotis), The Compliance Officer shall chair the Corporate Compliance
Committee and the Committee shall support the Compliance Officer in fulfilling his/her-
responsibilities (¢.g., shall assist in the analysis of the Maxim’s risk areas-and shall
oversee monitoring of internal and éxtetnal avidits and investigations), The Corporate.
Compliance Committes shall meet-at least mouthly

‘Maxim shall repost to OIG, in writifig, a“riy changes in the composition of the
Corporate Compliance Committee; or any actions or changes that would affect the
Corporate Cotnpliarice Comthittes’s ability to-perform the duties. hecessary to meet the
obligations in this CIA, within 15 days aftersuch a change,

3. ' Board of Directors Compliance Obligations, Maxii has appointed
and shall maintain 4 Compliance Committee of the Board of Diregtors (the “Board
Compliance Committee”). The Board Compliance Committee shall include at least thiee
directors, the suajority of whom shall be outside membegs:of the Board. The Board
Compliance Commiftee shall be responsible for the review and oversight of matters
rélated fo compliance with Federal health cate progiain requivements and the obligations
of this CIA.

The Board Compliance Comthittee shall, at a miniinuim, be responsible fot the
following:

a.  meeting-at least quarterly to review and oversee Maxin's
Comipliance Program, incliuding but not limited t¢ the
performance of the Compliance Officer and Corporate
Compliance Committee;

b.  ensuting, through consultation with the Consultant and other
means, that Maxim adopts and implements policies,

Maxim CIA
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procedures, and practices deslgned to ensure. comphance with
the requirements set forth in this CIA and Federal health care
programn 1equ1rements,

¢.  reviewing the.Compliance Review Reports; and. -

d. for each Reporting Period of the CIA, adopting a resolution,
sigried by each member of the Board Cotipliance Coritnittee,
summarizing its review and oversight of Maxim’s compliance
with Federal health care program requirements and the
obligations of this CIA.

- At minimum, the reselution shall include the following language:

“The Board Compliance Committee Has made a reasonable inguity into-the
operations of Maxim’s Compliance Program inctuding the performance of this
Compliance Officer and the Compliange Committee. The Board Compliance Committee

has also amanged for the Compliancs Review, as set forth i Appendix C, of the .
* Company’s comphanc@ operations by the Consultant. Based on.the Compliance Review,
and its own inquiry and review, the Board Cotnpliance Committee has concluded that, to
the best of its kKnowledge, Maxim has implemented an effective compliance program to
meet the requirsments of the CIA and Federal health care program requirements.”™

. If the Board Compliance Conunittes is tinable to provide such a conclusion in the
resolution, the Board Compliance Commnittee. shall include in the resolution a written
~ explanation of the reasong why it is unable to provide the conclusion and the steps itis
taking to implement an effective Compliance Program at Maxim.

Maxim shall'report to OIG, in writing, any changes in the composition of the
Board Compliance Committee, or any actions or changes that would affect the Board
. Comphance Committee’s ability to perform the duties hecessary to meet the obhgatxons
in this CIA, within 15 days after such a change.

4, Management Accountability and Certifications, Within 60 days after the
Suspension Termination Date, Maxim shall make compliance a component of each
employee's performance evaluation. In addition to the responsibilities set forth in this -
CIA for all Covered Persons, all Certifying Employees are specifically sxpected to
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monitor and oversee activities within their aregs of autherity and shall annually certify in
writing or electronically that, to the best of their knowledge, their department or
functional area 1§ in material compliance with applicable Federal health‘cars progtanm
requirerents and the obligations of this CIA,

For each Reporting Period, each Certifying Employee shall certlfy in wiiting off
electronically that:

“I have been trained on and understand the compliance requireménts and
responsibllitiss" as they relate to [department or functional atea], an area under my
supervision. My job responsibilities include: énsuiring compliance with regard to the
[department or functional areal: To the best of my knowledge, except: as otherwise
described herein, the [depaitthent br funictional arga] of Maxim.ds in material compliance
with applicable Federal health care program requirements and the obligations of the
CIA?

If any Certifying Employee is unable to provide such a conclusion in the
certification, the. Certifying Employee shall include in the certification a written,
explanation of the reasons why he or she is unable to provide the conclusion and the steps
being taken to address the igsue(s) identified in the certification.

B.  Written Standards

1. Codeé of Condui, Withirt 90 days after the Suspension Termination
Diate, Maxim shall modify its existing written Code of Conduct and distribute and
implement this revised Code of Conduct to all Covered. Persons, If Maxim has not already
* dong o after the Effective Date or within otie month prior to the Effective Date. Maxim
shall make the promotion of, and adherence to, the Code of Conduet an element in
evaluating the performiance of 4ll employees. The.Code of Conduct:shall, at a mmnnurn

set forth:
a, Maxim’s commitment to full compliance with all Federal
health care program requirements, including its commitment
to prepaie and sybmit ascurate claims consistent with Federal
health care program réquirements; '
Maxin CIA
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b, Maxin’s requirement that all of its Covered Persons shall be
expected to comply with all Federal health care program.
requirements and with Maxun s own Policies and Procedures;

. the requirement that.all of Maxim"s Covered Persong sha.ll be
éxpected to repott to the Compliance Officer, or other
appropriate individual designated by Maxim, suspected
violations of any Federal health care program requirements or
of Maxim’s own Policies and Procedures, and

d.  theright of all individuals to uss the Disclosure Program
described in Sectlon IILF, and Maxim’s commitment {o non-
retaliation and to maintaining, as appropriate, confidentiality
and anonymity with respect to such disclosures.

Within 90 days after the Suspension Termiination Date, each Covered Person shall
certify, in writing, that he or she has received, read, undetstood, and shall abide by
Maxim’s Code of Conduct, if each Covered Person has not already done so after the
Effective Date or within. orie-month priot to thie Effective Date. New Coveted Petsons
shall recelve the Code of Conduct-and shall complete the required certification within 30
days after'becominga Covered Person or within 90 days after the ‘Suspengion
Termination Date, whichever is later,

Maxim shall perfodically review the Code of Conduct to. determiing if revisions are
appropriate ahd shall tiake any necessary révisions based on such review. Any revised
Code of Conduct shall be distributed within 30 days after any revisions are finalized.
Each, Covered Person shall certify, in writing, that he or'she hds recetyed, read,
understood, and shall abide by the-revised Code of Conduct within 30 days after the
distribution of the revised Code of Conduet,
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2. Policies and Procedures, Within 90 days after the Suspensxon
Termination Dafe, Maxim shall implement written Policies and Procedures regarding the
operation of its compliance prograt, including the compliance program requirements
outlined in this CIA, and Maxim’s compliance with Federal health care program
requirements, if Maxim has not already done so aftér the Bffective Date o within one
smonth prior to the Effective Date. At a minimum, the Policies and Procedures shall
address:

a. ensuring claims are coded correctly, consistent with Federal
health care program requirements;

b. ensuring the preparation and submission of aceurate claims
consistent with chel'al health care program requitements;

C. enswring that services are prowded in accordance with:
physician orders; by appropriate staff, and that staff have
appropriate licenses, credentials, and certifications;,

d. ensuting that services ate apptoptiately documerted. in the
medical record; and
&. conduetmg periodic billitig, coding, and clinical systems

reviews and audiis,

Within 90 days after the Suspension Termination Date; Maxim shall distribute the
Policies and Frocedures to all Covered Persans, if Maxim has not already done so, after
the Effective Date or within one month prior to the Effective Date, Appropridte and
kriowledgeable staff shall be available to explain thePolicies and Procedytes. New
Covered Persons shall receive the Policies and Procedures within 30 days after becoming
a Covered Person of within 90 days after the Suspension Termination Date, whwhevex is
later

At least annually (and more frequently, if appropriate), Maxim shall assess 4nd
update, as necessary, the Poligies and Procedures, Within 30 days after the offective dats

of any revisions, any such revised Policiés and Procedures shall bo distributed to all
Covered Personis,
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C.  Training and Bducation

1. General Training. Within 90 days-after the Suspension Termination
Date, Maxim shall provide at least two hours of General Training to sach Coversd
Person, if Maxim has not already done-so within the preceding six months. This training,
at a miniinuin, shall explain Maxim’s:

a. CIA requirements; and
b. C01np1iancc Program, including the Code of Conduct.

New Coveted Persons shall réceive the General Training described above within
30.days after becoming a Covered Person or within 90 days after the Suspension
Tetmination Date, whichever is later. After rccexvmg the initial General Tiaining
described above, each Covered Peison shall receive af least one hour of General Training
in each subsequent Reporting Period.

2. Billing, Coding, and Reimbursement Covered Persons Specific
Traming Within 90 days after the- Suspcnsion Termination Date, each Billing, Codmg,
and Reimburseinent. Covered Person shall recetve at least four hours of Specific Training
in addition to the General Training required above, if each Billing, Coding, and
Reimbursement Covered Person has not already received such Specific Training within
the preceding six faonths, The Specific Training shall include a discussion of:

"3, the Federal health care program requirements regarding the
aceurate coding, preparation, and submission of elaims;

b. policies, procedures, and other requirements applicable to the
documentation of medical records, including the Federal
health care programs’ requirement that medical. records be
maintained in their original state and not be fabricated or
improperly altered;

c, the personal obligation of each. individual involved in the

olaims submission process to ensure that such claims are
accurate,
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d. applicablexennbmsement statutes, mgulatlons and program,
requiremeérits and ditectives;

e, the legal sanctions for violations of the Federal health care
program requirements; .

£, examples of propef and impropeér claims submigsion practices;
and

g examples of propet and impropet coding practices.

~ After receiving the initial Specific Training described in this section, Billing,
Coding, aid Reimbursement Covered Persons shall receive at-least two hoties of Specific
Training In edeh subsequent Reporting Period, \

3. Clinical Services Covered Persons Specific Training. Within 90
days after the Suspension Termination Date, each Clinical Services Covered Person shall
receive at least two hours of Specific Training {n addition to. the General Training:
required. dbove, if each Clinical Services Covered Petson has not already recetved such
Specific Training in the preceding six months. The Specific Training shall include a
discussion of:

a.  policies, procedures, and other requirements dpplicablé to the
: ~ documentation of medieal records, including the Federal
‘health care programs requirement that medmal records be
maintained in their otiginal state and not be fabricated or
improperly altered;

b, the:personal obligation of each individual involved in patient
care:to ensure that care'is appropriate, delivered in accordance
with the physiclan's order and plan of care, and meets
profess_icnally recognized standards of care;

G applicable reimbursement statutes, zegulanons and program
requirements and directives;

Maxim CIA
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d, the legal sanetions for violations of the Federal health care
pregram requirements; and

A examples of proper and impropér medical record
documentation practices,

After receiving the initial Specific Training degcribed in this sectlon, Clinical
Services Covered Persons shall recelve at least two hours of Specific Training in each
subsequent Repoiting Petiod,

4. Management Covered Persons Specific Training: Within 90 days
after the Suspension Termination Date, each Management Covered Person shall receive af
least two hours of Specific Training in addition to the General Training required above, if
each Management Covered Person has niot already received such Specific Training in the
preceding six months, In the first post-suspension Reporting Period, this teaining shall
include a discussion of:

a4, - therole and responsibilities of Management Covered Persons
in implementitig and effectuatmg Maxim's Compliance
Pfogrant; and

b. findirigs and recommendations of the Monitor in the prior
Reporting Perfods or, if no such: findingg and
recomimendations exist, the facts that gave rise to this CIA: as

" a case study, focusing on the role of Management Covered -
Persons in (1) eommunicating the importance of complying
with Federal health care program requirements, (Z) ptoviding
structures that promote and enhance compliance in day-to-day
operations across the company, and (3) identifying and
fesolving compliance issues.

In subsequent Reporting Petiods, Maxim shall develop and provide at least one hour of

Management Covered Persons Specific Trammg based on the findings of the mdst recent .

- Compliance Review.

5. New Relevant Coveéred Persons. New Relovant Covered Persons
_shall yeceive the applicable Specific Training within 30 days after the beginning of their

Maxim CIA.
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work at Maxxm or becotning Relevant Covered Persons, or within 90 days after-the

- Suspension Termination Date, whichever is later,

6. Board Member Training, Within90 days after the Suspension
Termination Date; Maxim shall provide at least one hour of training to each member of
the Boatd of Diréctors, in addition to the Gereral Training, if Maxim has not already
done so. within the preceding six months. This training shall address the responsibilities
of board members and corporate governance.

New members of the Board of Directors shall receive the Board Member Training

 described above withii 30 days aftér becoming a meémber orwithin 90 daysafter the

Suspension Date, whichever is later.

7. MSS Contractor Training. To the extent that any MSS Contractor i
reasonably expected to work more than 160 hours per year on behalf of MSS only, the
MSS Contractor shall receive compliance training either fiom (a) Maxim, in accordance
with the General Training and, if the MSS Contractor would qualify ag a Relevant
Covered Petson if sinployed by Max1m, the Specific Training, (b) the.MSS Contractor’s
employer; or (c) the health care facility or other entity at which the MSS Contractor
provides patient care items or serviges ot billing or.coding functions through Maxim. For
all MS8 Contractors who receive training under subssction 7(b) or 7(c) above, Maxim
shall certify in each Annual Report that duting that Reporting Périod it has reviewed the
Comphance Training of the: employer, health care facility, or other-éntity providing the
training to erisure that such taining satisfies the requitements of this Agresiment with
respect to the General Training and, if the MSS Confractor would qualify as a Relevant
Covered Person. if employed by Maxim, the appropriate Specific Training, Maxim also
shall previde each MSS. Contractor with a current copy of the Code of Conduct and each
subsequent revision to the Code of Conduct and shall ensure that all MSS Contractors aré
informed of the CIA, Maxim's hotling, and their ability to use Maxims hotline.

- 8 Certification. Bach individual who ig required to attend training

shall certify, in writing, or in electronic form, if applicable, that he or she has recelved the

required training, The certification shall specify the type of training received and the date
received, The Compliance Officer (or desigriee) shall retain the certifications, along with
all course materials, The certifications and training materials shall be made available to
OIG, upon request. :
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9..  Qualifications of Trainer. Persons providing the training shall be
lknowledgeable about the subject area,

10, Upduate of Training. Maxim. shall review the training annually, and,
where appropuate, update the training to reflect changgs in Federal health care progran
requirements, any issues discovered during internal audits or the Claims Review, and any
other relevant information,

11, Computer-bused Training, Magim may provide the training required
| under this CIA through appropriate computer-based training approaches, If Maxim
; chooses to provide computet-based tidining, it shall make available appropriately
qualified and knowledgeable staff or tratners either it peison or elctronically, at
reasonable times, to answer questions or provide addifional information to the individuals
recelving such training, : ‘

D Claims and Unallowable Cost Review Procedures

1. General Description

a.  Engagement of Independent Review Orgunization. Within 90
days after the Suspension Tefmination Date, Maxim shall
erigage an entity (or-entities), such as an accounting, auditing,
or condulting firt (heteinafter “Independent Review
Organization” or “IR0O™), ta perforin reviews to assist Maxim
in assessing.and evaluatmg its billing and coding practices
and certain other obligations pursudnt to this CIA and the -
Settlement Agreement. The applicable requirements relating

; to the IRO are outlined in Appendix A to this CTA, which is

! v ingorporated by reference.

b, IRO Reviews. The IRO shail perforim the Claitns Raview and
Unallowable Cost Review, and shall prepaie reports, as
described in this Section 111D and in Appendix B to this CIA,

6. Retention of Records. The IRO and Maxim shall retain-and
make available to QIG, upon request, all work papers,
supporting documentation, correspondence, ard draft reports

Maxim CIA
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(those exchanged between the TRO arid Maxim) related to the
reviews. '

2. . Repayment of ldentified Overpayments. Maxim shall repay within
30 days any Overpayment(s) identiffed in the Discovery Sample or-the Full Sample @if
applicable), regardless of the Error Rate, to the appropriate payor and in accordance with
payor refund policies, Maxim shall make available to OIG all documentation that reflects
the refund of the Overpayment(s) to the payor,

3, Unallowable Cost Review. For the first Reporting Petiod of the CIA,
the TRO shall donduct a review of Mazim’s compliance with the unallowable-cost
provisions of the Settlement Agresment. The.IRQ shall determine whether Maxim has

“complied with its obligations not to charge to, or otherwise seek: payment from, federal or
state payots for unallowable costd (as defined in the Settlement Agieement) arid its
obhgauon to identify to applicable federal or state.payors aty unallowabls costs included
in payments. previously sought from the United States, or any state Medieaid program.
Thi§ unallowable costs andlysis shall include, but not bé limited to, payments sought ifi
any cost reports, cost statements, information reports, or payment réquests already
submitted by Maxim or any affiliates. To the extent that such cost reports, cost
statements, information reports, or payment requests, even if alieady setfled, have been
adjusted to account for the effect of the inclusion of the unallowable costs, the IRO shall
determine if such adjustments were proper, In making this determination, the IRO may
need to review cost reports and/or financial statements from the year in which the
Settlement Agreemient was executed, ag well ag fromr previous years,

4, Unallowable Cost Review Report, The IRO shall prepare a repott
based upon the Unallowable Cost Review performed (Unallowable Cost Revigw Report),
The Unallowable Gost Review Report shall include the IRO?s firidings and supporting
rationale regarding the Unallowable Cost Review and whether Maxim has complied with
its obligation not to charge to, or otherwise seek payment from, federal or state payors for
unallowable eosts (as defined in the Settlément Agreement) and its ebligation to identify
to dpplicable federal or state payors any unallowable costs included in payments

' prevmusly sought from such payor.

: : 3. Reguést to Implement Verification Revzew. Aftet submitting the first.
post-suspension Annual Report containing the IRO’s Claims Revisw Report, or after the
subinission of any subsequent Annual Report, Maxim may submit to the OXG in writing a
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request to implement the Verification Review provision of the Claims Review set forth-at
Section A.4 of Appendix B (Verification Review), Maxim’s request shall contain (s) a
description of its' compliance anditing prograin, (b} a suminary of its audit findings from
the Effective Date to the date of the request, and (c).a certification by its Compliance
Officer that Maxim is able to perform the Verification Review without dimirtishing the
quality or quantity of Maxim’s claimg réviews that would have been performed undér its
compliance program absent the Verification Review: OIG will consider Maxim’s request
and decide whether to implement the Verification Review. The decision to implement the

Verification Review shall be at the sole.discretion of the OIG,

6. Validation Review. In the event OIG has reason to believe that; (a)
Maxim’s Claims Review or Unallowable Cost Review falls to conform to the
requitements of this CIA; or (b) the IR(O's findings or Claims Review or Unallowable
Cost Review results are inaccurate, or (c) Meaxim’s Verification Review findings are-
inaccurate, OIG may, at its sole discretion, conduct its own review to defermine whether
the Claims Review ot Unallowable Cost Review complied with the requiréments of the
CIA, the IRO’s findings or Claims Review or Unallowable Cost Review results:arg
inagourate, and/or Maxim’s Verification Review findings or results are. inaccurate-

(Validation:Review). Maxim shall pay for the reasonable cost of any such review

performed by OIG or ady of its designated agents. Any Validation Review of Reports
subtnitted as part-of Maxim’s final Annval Report shall be-initiated no-later than one year
after Maxim’s final submission (as described in Section II) is received by OIG,

Piior to initiating 4 Validation Review, OIG shall notify: Maxim of its intent
to do so and provide g written explanation of why OIG believes such a review is
necessary, Toresolve any concerns raised by OIG, Maxim may request a meeting with
OIG to: (4) discuss the results of any Claiins Review or Unallowable:Cost Review
submissions or findings, or of any Verifieation Review findings; (b) present any
additional information to clarify the results of the Claims Review, Unallowable Cost
Review, or Verification Review or to-cotrect the inaccuracy of the Claims Review,
Unallowable Cost:Review, or Verification Review; and/or (o) proposé alternatives to the
proposed Validation Review:. Maxit agrees to provide any additional information as

'may be wquested by OIG under this Section IIL.D.6 in an expedited manner. OIG will

attempt in good faith to resolve any Claims Review, Uriallowable Cost Review, or
Verification Review issues with Maxim prior to conducting a Validation Review.
Hewever, the final determination as to whether or riot to proceed with a Validation
Review shall be made at the sole discietion of OIG.
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1. Independence and Objectivity Certification. The IRQ shall include
in its report(s) to Maxim a certification or sworn affidavit that it has evaluated its
professional independencs and objectivity, as appropriate to the nature of the

i engagement, with regard to the Claims Review and Unallowable Cost Review and that it
has concluded that it is, in fact, independent and objective,

E. Compliance Review

i . : ai

i
i
|
|
!

I, General Description

Engagement of Consultant, 'Within 60 days after the
Suspengion, Termination Date, Maxim shall engage a
Consultant to peiform reviews to assist Maxim in assessing
and.evaluating its compliance and cliriical systems. The
applicable requirements relating to the Consultant are outlined
in Appendix C.to this CIA, wh1ch is 1ncorp01atecl by
reference.

 Compliance Review, The Consultant shall evaluate and

analyze Maxim’s ompliance program generally and
specifically with regard to the provision of clinical services in
accordance with the requirgments set forth: in Appendix €,

Frequénay of Compliance Review. The Compliance Review
shall be performed annually and shall cover each of the
Reporting Petiods. The Consultant shall perform all
components of each annual Compliance Review,

Reétention of Recards, The Consultant and Maxim shall retain
and make available to OIG, upon tequest, all work papers,
supporting documentation, correspondence, and draft reports
(those exchanged between the Consultant and Maxim) related
to the reviews.

g | S 2. Complzmwe Review Report, The Consultant shall prépare a.report based

upon the Compliance Review. Information to be inclnded in the Compliance Review

! Maxim CIA
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Report is desctibed in Appendix C. The Consultant shall deliver each Compliance
Review Report simultaneously to-Maxim’s Chief Compliance QOfficer; the Chair of the
Board of Directors, and QIG,

3. Independence and Objectivity Certification, The Consultant shall
include 1n its report(s) to Maxim 4 ceitification or swoin affidavit that it-has evaluated its
professional independence and objectivity, as appropriate to the nature of the:
engagement, with regard to, the:Complianee Review Report and that it has conchuded that
it is, in fact, independent and objective.

F.  Disclosure Program

Maxim has established and shall maintain a Disclosure Prograim that includes a
mechanism (e.g., a toll-fres compliance: telephone line) to emabile individuals to disclose,
to the Compliance Offlcer or some other person who s not in the disclosing individual’s
chain of corimand, any identified issues or questions associated with Maxim’s policies,
conduet, practices, or procedures with respect 16 a Federal health care program believed
by the individual to be a potential violation of criminal, civil, or administrative law.
Mazxim shall appropriately publicize the existence of the disclosure mechanism (g.g:, vid
petiodic e-mails to- employees or by posting the information in prominent corumeon areas),

The Disclosute Program shall emphasizé a hon-rétribution, non-retaliation policy,
and shall include a reporting mechanism for dhonymous communications-for which
appropriate confidentiality shall be maintained, Uponmceipt of'a-disclosure, the
Compliance Officer (or désignee) shall gather all relevant information from the disclosing
individual, The Compliance Officer (or designee) shall make-a preliminary, good faith

inguiry into the allegations set forth in every disclosute te ensure that he or she has

obtained all of the information necessary to determine whether-a furtheér revisw should be.

conducted. For any disclosure that is sufficiently specific so that it reasonably: (1)

permits a-deterthination of the dppropriateriess of the alleged itnproper practice; and (2)
provides an opportunity for taking corrective action, Maxim shall conduct an intetnal

review. of the allegations set forth in the disclosure and ensure that proper follow-up-is

conducted

Th'e Complignce Officer (or designee) shall maintain a disclogure log, which shall
include a record and summary of each disclosure received (whether anonymous or not),
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the status of. the respective internal reviews, and any coiréctive action taken in response to
| the internal réviews. The disclosure log shall be made avaxlable to OIG upon requiest.

| G.  Ineligible Persons

1. Definitions. For purposes of this CIA:

a.  an“Ineligible Person® shall include an individual or entity
who:

L iy currently excluded, debarred, suspended, or
otherwise ineligible to participate irr the Fedetal health care
programs of it Federal procutement ot nonprocuremetit
programs; ot

i, has been convicted of a criminal offense that falls
within the scope 0f 42 U.S,C. § 1320a-7(g), but has not yet
been excluded, debdrred, suspended or otherwise declared
ineligible,

b, “Exclusxon Lists” include:

iy the. HHS/OIG List of Excluded Ind1V1duals/Ent1txes
(available through the Internet at http:/www.oig.hlis.gov);
. and . b

ii, the General Services Administration’s List of Partiés
Excluded from Federal Programs (available through the
Internet at httn [fwvevr.epls.gov).

2. Screéning Reéguirements. Maxim shall ensure that all prospective
“and current Covered Persons are not Inehgxble Persons, by 1mplementmg the following
sereenmg requirements..

a. Maxim shall screen all progpective Covered Persons against
the: Exclusion Lists prior to engaging their services and; gs
part of the hiring or contracting process, shall.require such
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Covered Persons to disclose whether they are Ineligible
Persons. With respect to Covéred Contractors, Maxim can
comply with this provision by including in its contracts a
frequirenment that each Covered Contractor soreen its
employees against the Exclusions Lists prior to allowing any
employea to-provide services to Maxim and on an annual
basis thereafter,

b, Maxim shall screen.all Covered Persons against the Exclusion
Lists within 90 days after the Effective Date and on an afinual
_basis thereafter,

¢ Maxim shall implement a policy fequiring all Cavered
Persons to disclose immediately any debarment, exclusion,
susperision, or other event thal males that person an Ineligible
Person,

Nothing in Section LG affects Maxim”s responsibility to refratn fron, (and
liability for) billing Federal health care programs for items or setvices furhished, ordéred,
or preseribed by excluded persons, Maxim understands that items or services furnished
by excluded persons are not payable by Federal health care programs and that Maxim may
bie-liable for overpayments and/or criminal, civil, and administrative sanctions for
employing or conti: actmg with an excluded petson regardiess-of whether Maxim meets
the requirements of Section IILG,

- 3. Reroval Requirement; If Maxim has actual notice that 4 Covered
Person has become an Ineligible Person, Maxim shall remove such, Coversd Pérson from
responsibility for; or involvemient with, Maxim’s business operations related to the
Federal health care progratns and shall remove such Covered Person from any position
for which the Covered Person’s compensation or the.items or services furnished, ordered,
ot prescribed by the:Coveied Person are paidt In whole or part, directly or indirectly, by
Federal health care programs or otherwise with Federal funds at least uritil such time as

the Covered Person is reinstated info participation in the Federal healil care programs.

4 4, ﬁend’ing- Charges and Préposad Exclusions, If Maxim has actual
notice that a Covered Person is charged with a criminal offense that falls within the seope
of 42 U.S.C. §§ 1320a-7(a), 1320a-7(b)(1)-(3), or-isproposed for exclusion duging the
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Covered Person’s eimploymient or contract ferm or duting the termi of a physician’s. or

othet practitioner’s medical staff privileges, Maxim shall take all appropriate actions to
ensure that the responsibilities of that Covered Person have not and shall not adversely
afféct the quality of care rendered to any betieficiary, patient, or resident, or any claxms

' subm1tted to.any Federal health care program,

H.  Notification of Government Investigation or Legal Prooeedings

- Within 30 days after discovery, Maxim shall notify OIG, in writing, of any
ongoing investigation or legal proceeding known to Maxim conducted or brought by a
governimental entity or 1t§ agents involving an allegation that Maxim has committed a
crime or has engaged in fraudulent activities. This notifieation shall include a description
of the allegation, the identity of the investigating or prosecuting ageticy, and the status of
such investigation ot legal proceeding. Maxitit shall also provide writtery notice to OIG
within 30 days after the resolution of the matter, and shall provide OIG with a deseription
of the findings and/orresults of the investigation or proceedings, if any,

L Repayment of Overpayments

L. Def nition of Overpayments. For purposes of this CIA, an

“Qverpayment” shall mean the amount of money Maxim has received in excess of the

aiount due and payable under any Federal health care program requirements,
2. Repayment of Overpayﬁi.ents :

a. If, at any txme, Maxnn ldentlﬁes any Overpayment, Ma*dm
- shall fepay the Overpayment to'the appropriate payor (&..,
Medicare fiscal interinediary or ¢atriér) within 30 days after
identification of the Overpayment and take remedial steps
within 60 days affer identification (or such additional time as.
may be agreed to. by the payor) to cortect the problem,
including preventing the underlying problem and the
Overpayment ffom recutring, If not yet quantified, within 30
days after identification; Maxim shall notify the payor of its
efforts to quaritify the Oveipayment amount along with a
scehedule of when such work is expected to be completed.
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Notification and repayment to the payor shall be done ih
accordance with the payor’s policies.

b Notwithstanding the above, notification and repayment of any
Overpaynient amount that routinely is reconciled or adjusted
pursuant to policles and procedures establishéd by the payor
ghouyld be handled in accordance with such policies and
procedures,

i JI. - Reportable Events

1. Definition of Reportable Evené, Forputposes of this CIA, a
“Reportable Event” means anything that involves:

& a substantial Overpayment;

b. a matter that a reasonable person would considera probable
- viplation of etiminal, civil, or-administrative laws applicable
to any Federal health care program for which penalties or
exclusion may be avithorized;

i - c the: employment of or oontrad;cing with a Covered Person who
: is an Ineligible Person ag defided by Section [11.G,1,a; or

d.  the filihg of a banktuptey petition by Maxihy,
A Reportable Bvent may be the result of ari isolated event ora series of ocourcences.
l 2. Reporting of Reportable Events. 1f Maxim determines (aftera
reasonable opportunity to conduet an appropriate review or investigation of the

allegations) through any means that there is a Repottable Event, Maxim shall notify OIG, |
in-writing, within 30 days after making the determination that the Reportable. Event exists, -
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3, Reportable Events under Section IIlJ. 1.4, For Reportable Bvents
under Section II1J.1.a, the report to OIG shall be made at the same time as the repayment
to the payor required in Section IILI, and shall include: ‘

a.

a copy of the tiotification and repayimerit to the payer required
in Section II,12;

a description of the steps taken by Maxim to Identify and
quantify the Overpaymient:

a complete description of the Reportable Event, including the

relevant facts, persons involved, and legal and Federal health
care program authorities implicated;

a déscription of Maxim’s detions taken to cortect the
Reportable Event; and,

any further steps Maxim plans to take: to address the
Reportable Bvent and prevent it, from recurring,

4, Reportable Events under Section IILJ,1.b and ¢: For Reportable
Events undet Section I{LI.1,b and ¢, the report to OIG shall include:

a.

a complete description of the Reportable Event, including the
rel¢vant facts, persons. involved, and legal-and Federal health
care program autherities implicated;

a desctiption of Maxin’s actions taken to correct the
Reportable Event;

any. further steps Maxim plans to take to address th
Reportable Bvent and prevent it from recurring; and

if the Reportable Event has resulted in an Overpayment, a
description of the steps taken by Maxim to identify and.
quantify the Overpayment,




.
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5. Reportable Events under Section IIJ,1.d. For Réportable Events
under Section I11.J,1.d, the repoxt to the OIG shall include documentation of the
bankruptey filing and a descnptlon of anty Federal health ¢are program autherities
implicated,

6, Reportable Events Involving the Stark Law. Notwithstanding the
reporting requirernents outlihed above, any Reportable Event that involves only a
probable violation of section 1877 of the Social Security Act, 42 U,8.C. §1395nn, (the
Starl Law) should be submitted by Maxin to the Centers for Medicare & Medicaid

* Services (CMS) through the self-referral disclosure protocol (SRDP), with @ copy to the

OIG. The requirements of Section I11.1.2 that require.repayment to.the payor of any
identified Overpaymient within 30 days shall niot apply to any Overpayment that may
result from a probable violation of only the Stark Law that is disclosed to CMS pursuant
to the- SRDP.

1V. CHANGESTO BUSINESS UNITS OR LOCATIONS

A,  EChange or Closure of Unit or Location, In the evens that, after the Effective
Date, Maxim changos locations or eloses a business unit or logation related to the
furnishing of items or services that may be reimbursed by Federal health care programs,
Maxim.shall notify QIG of this fact as soan ag possible, but no later than within 30 days
after the date of change ot closure of the location.

B.  Purchase or Establishment of New Unit or Location, In the event that, after
the Effective Date, Maim purchases ot establishes. 1 new business unit or location
related to the furnishing of items or services that may be relmbursed by Federal healthy -
catre programs, Maxir shall notify OIG at least 30 days pxior to such purchase or the:
operation of the riew business unit or location, This notification. shall ineluds the address
of the new business unit ot location, phone number; fax gumber, the location’s Medicare
and state Medicaid program provide? mimber and/or supplier number(s); and the name
and address of each Medicare and state Medicaid program contractot to which Maxim.

“currently subrnits claimis. BEach rew business unit or location and all Covered Petsons at

esach new businéss unit or location shall be'subject to-the applicable requirements of this
CIA. :

C.  Sale of Unit or Location, In the event that, after the Effective Date, Maxim
proposes to sell any or all of its business units or locations that are subjest to this CIA,
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Maxim shall notify O1G of the proposed sale at least 30 days prior to the sale of such

business unit.or location. This notification shall include a description of the business unit
or location to be sold, a brief deseription of the texms of the sale, and tlie narie and -
contact information of the prospective purchaser, This CIA shall be binding on'the:
purchaser of such business unit or locatioh, unless otherwise détermined and agreed toin
writing. by the OIG, '

V.

MONITOR, IMPLEMENTATION, AND ANNUAY, REP:

A.  Monitor Reports.

1. Mazim shall submit to ©1G-any report or writien recommendations
produced by this Monitor pursuant to the DPA within five days. of Maxim receiving any
report or written recornumendations fron the Monitor, ’

2. Maxiin shall subinit to QIG any report Maxim provides to the.
Moriitor pursuant to the DPA, at the same time Maxim provides the-report to the Monitor,

3,  Anywrittén documentation Maxim provides to the Monitor pursuarit
to the DPA shall be made available to the OIG upon request.

B.  Implementation Report, Within 120 ddys after the Suspension Termination,
Date Maxim shall submi a written report to OIG summarizing the status of its
implementation of the requirendents of this CIA (Implemeéntation Report). Thie
Implementatmn Report shall, at. a minimum, includer:

1. the name, address, phone number,-and position descnptmn of the
Compliance Officer required by Section IILA, and a summary »of other noncompliancs job-
responsibilities the Compliance Officer may have;

2. the names and positions of the members of the Cmporate

Compliance Cormmtt@e reqirived-by Section ITLA;

3. a cdopy of Maxim’s Code of Conduct required by Section [ILB.1;

4, asummary of all Policies and Procedures required by Seetion I1L.B.2;
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5. the number of individuals required to complete the Code of Conduct
certification required by Section I11.B. 1, the percentage of individuals who have

completed such certification; and an explatiation of any exceptions;

6. the. following information regarding each typs of training requited by
Section IIL,C;

a. a deseription of such training, including a suminary of the
topics covered, the length of sessions, and a schedule of
training sessions;

b. the numbér of individuals recuired to be frained, p‘erc@ntage
of individuals actually trained, and an explanation of any
exceptions;

- 7. The-certification regarding MS$$: Confractors’ training required by
Section IIL.C.7, if applicable;

8 the following information regarding the IRO(s): (a) 1dent1ty,
address, and ptione number; (b) a copy of the engagement letter; (¢) information to
demonstrate that the IRO has the qualifications outlined in Appendix A to this CIA; (d) a

summary and description of any and'all current and priot engageiments and agieements

between Maxin and-the IRO; and (e) a certification from the IRO regarding its
professxonal independence and. ob;ectmty with respect to Maxim;,

9. the following infomatmn regar dmg the Consultant(s): (a) identity;
address, and phone rumbey; (b) a copy of the engagement letter; (¢) information to
demonstrate that thé Consultant has the qualifications outlined in Appendix C to this CIA;
(d) a summary and description of any and all current and prior engagements and:
agieements. betwesti Maxin and the Consultant; and (e) a certification from the
Consultant iegarding its professional independence and objectivity with respect to.

Maxin

10.  adescription.of the process by which Maxim fulfills the
requirements of Section 111G regarding Ineligible Persons;
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11, alistof all of Maxim’s locations (in¢luding locations and mailing
addresses); the corresponding name under which each location is doing business; the
corresponding phone numbers and fax numbers; each location’s Medicare and state
Medicaid program provider nymber and/or supplier nuniber(s); and the name and address
of sach Medicare and statp Medicaid pxogxam gontractor to whmh Maxim currently
subxmts olatms;

12. a descrtpuon of Maxim’s corporate structure, including identification

of any parent and sister oompames, subsidiaries, and their respective lines of business;
and

13, the certifications required by Section V.E,
C.  Implementation [riformation Not Subject to Suspension; In the

Implementation Repott or the Anmual Report for the first Reporting Period, whxohever 1§
subm1tted earlier, Maxim shall submit the followmg information;

1. a description of the Disclosure Program required by Section IILF;

2. a deseription of the process by which Maxim fulfills the t'equifements of
Section IILG regarding Ineligible Persons;

3.. alist of’ all of Maxim’s locations (moludmg locatlons and mailing
~ addvesses); the corresponding name under which each location is doing
business; the-corresponding-phone numbers and fix numbers; each
location’s Medicare and state Medicaid program provider number and/or
supplier number(s); and the name and address of each Medicare and
state Medioaid program con‘cxactm fo which Maxirm currently submits-
¢laims; and

4. a deseription of Maxim’s corporate structure, including identification of
any patent compariies, brother and sister companies underneath such
parents, subsidiaries, and their respective lines of business.
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D.  Angual Reports, Maxim ghall submit to OIG atmually a report with respect
to the status of, and findings regarding, Mfzxnn s compliance activities for each of the
Reporting Periods (Anrual Report),

Each Annual Report shall include (exoept that Maxim. need not include information on
any suspended obligations for the thne period in which the suspension is in effect), at a
1mmmmn

1. any change in the identity, position desoription; or other
noncompliance job.responsibilities of the Cofripliance Officer dnd any change in the
membership of the Corporate Compliance Commiftee described in Section HLA;

2,  the Board 're'solution‘ required by Section [I1LA;
3. the Certifying Employée certifications required by Section IILA;

4, a2 summiaty of any significant changes or amendments to the-Policies
and Procetures required by Section IIIB and the redsons for such chianges (e.8., change:
in contractor policy); .

5. the number of individuals required to complete the Code of Conduct
certification required by Section III,B.1, the percentage of individuals who have
completed such certification, and an explanation of dny exceptions;

' 6.  the following information regarding each type of training reqi;ired by
Section IILC:

a,  adescription of the initial'and annual training, including a
sunimary of the topies eovered, the length of sessions, and a
schedule of training sessions; and

b.  the number of individuals required to complete the initial and
annual training, the percentage of individuals who actually
completed the initial and annal fraining, and an sxplanation
of any exceptions;
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7. The certification regarding MSS Contractors training reqmrecl by -
Section IIL.C.7, if applicable;

8, acompléts copy of all reports prepared pursuant to Section IILD, and:
Appendlx B along with a copy of the [RO’s engagement letter;

9.  Maxim’s response to the reports prepared putsiiant to Section [ILD
and Appendix B, along w1th corrective action plan(s) related to any issues ratsed by the
reports;

10. & summary and description of any and all current and prior
engagements and agreements between Maxim and the RO (If different from what was
submitted as part of the Implementation Report);

11, 4 certification from the IRO regarding its professional independence
and objectivity with fespect to Makim;

12, acomplete co_'éy of the report prepared pursyant to Sectibn IILE and
Appendix €, along with.a sopy of the Consultant’s erfigagetient lettet;,

13.  Maxim’s response to the report prepared putsuant to Section IILE
and Appendix C, along with corrective action plan(s) telated to any issues raised by the
feports; ‘ :

14.  asummary and description of any .atid all current and prior
erigagements arid agreements between Maxim and the Consultant (if different from what
was submitted as part of thé Implementation Report);

15, a c,eﬁiﬁcation from the Consultant regarding ity professional
independence and obijeciivity with yespect to Maxim;

16. a summary of Reportable Events (as defined in Section IIT.J)
‘identified duting the Repotting Period and the status of arty cottective and p1eventaﬁve
action relating to all such Reportable Events; '

17.  areport of the aggreg-ate. Oveipayinents that have been returmed to
the Federal health care progiams. Overpayment amounts shall be broken down into the
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following categories: Medicare, Medicaid (report each applicable state séparately, if
applicable), and other Federal health care programs. Overpayment amounts that ate
routinely reconciled or adjusted pursuant to policies and procedures established by the
payor do not need to be included in this aggregate Overpayment repost;

18, asummary of the disclosures in the disclosure log required by
Section IILF that relate to Federal health care programs;

19. any changes to the process by which Maxun fulfills the requirements
of Section II1.G regaldmg Ineligible Persons;

20.  asummary describing any ongoing investigation ot legal proceeding
required to have been reported pursuant to Section ILH. The summary shall include a
description of the allegation, the identity of the investigating or prosecuting agency, and
the status of such investigation or legal proceeding;

. 21, adescription of all clianges to the miost receritly provided list of
Maxim’s locations (including addresses) as required by Section V.B.11; the ‘
corresponding name under which sach location is doing business; the cot responding
phone numbers and fax numbets; each locafion’s Medicate and state- Medicaid progrant
provider.number(s) and/or supplier numbet(s); and the name and -address of each
Medicare and state Medicaid progiam contractor to which Maxim currently subinits
claims; and

22,  the certifications.required by Section V.E.

The first Annnal Report shall be- recéxved by OIG no later than 120 days afterthe
end of the first Repmtmg Period. Subsequent Annual Reports shall bie feceived by OIG
no later than the anniversary date of the due date. of the first Annual Report,

E.  Certifications. The Implementation Report and each Annual Report shall
include.a certification by the Compliance Officer that:

: L. to the best of his or'her knowledge, except as otherwise described in
the report Maxim ig in compliance with-all of the requirements of thlS CIA;
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| 2, he or-she hasreviewed the report and has made reasonable inquiry
regarding its content and believes that the information in the report is accurate and
truthiful; and

3. tothe best of his or her knowledge, Maxim has complied with its
obligations under the Settlement Agreement: (a) not to resubmit to any Federal health
care program payors any previously denied claims related to the Covered Conduct
addressed in the Settlement Agresment, and not-to appedl dny such dénials of cldims; (b)
not to charge to or otherwise seck payment from federal or state payors for unallowable
costs (as defined in the Settlement Agreement); and (c) to identify and adjust any past
charges: or claims for unallowable costs.

F.  Designation of Information. Maxim shall clearly identify any portions of its
submissions that i believes are trade secrets, or information that is-comereial or
financial aiid privileged or confidential, and therefors potentially exempt from disclosure
under the Freedom of Information Act (FOIA), 5 U,3.C, § 852, Maxim shall refrain from.
identifying any infotmation as exempt from disclosute if that information does not meet
the eriteria for exemption from digclosure under FOIA

V1. NOTIFICATIONS AND SUBMISSION OF REPORTS

Unless otherwise stated in writing after the Effective Date, all notifications and
" reports raquired under this CIA shall be subinitted to the following entities:

) (¢}

‘Administrative and Civil Remedles Branch
Office of Counsel to the Inspector General
Qffice of Tnspector General

1.8, Department of Health and Human Services
Cohen Building, Room 5527

330 Independeiice Avénue, S.W.

Washington, DC 20201

‘Telephone: 202.619.2078

Facsimile: 202.205.0604
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Maxim:
Jacqueline C,; Baratian
Vice President & Chief Compliance Officer
Maxim Healthcare Services, Ine,
+ 7227 Leg Deforest Drive
Columbia, MD 21046
Telephone: 410.910.6225
Facsimile: 410.872:9417,

Unless otherwise specified, all notifications. and reports requited by this CIA may
be made by certified mail, overnight miail, hand delivery, oi other means, provided that
‘there is proof that such nanﬁcatlon was recaived. For purposes of this requirement,
internal facsimile confirmation sheets do not constitute proof of recelpt. Upon tequest by
OIG, Maxim may be required to.provide OIG with an electronic copy of each netification
o' report required by this CIA in searchable portable docwment format (. pdf), either
instead of or in addition to a paper oopy,

VIL. OIG INSPECTION, AUDIT, AND REVIEW RIGHTS

Iri addition to any other rights OLG may have by statute; regulation, or contract,
OIG or its duly authorized representative(s) may examiie or request coples of Maxim’s
books, records, and other documents and supporting materials arid/or conduet-on-site
reviews of any of Maxim’s locations. for the purpose of verifying and evaluating:. (3)
Maxim’s compliance with the terins of this CIA} and (b) Maxim’s conipliance with the-
requirements.of the Federal health care programs in which it participates, The
documentation desctlbed above shall be made available by Maxim to OIG or its duly
authorized representative(s) at all reasonable times for inspection, audit, or reproduction.
Fm“themwre, for purposes of this provision, OIG or its duly authorized representative(s)
inay interview any of Maxiin's employees, confractors, or agents who consent to be
interviewed at the individual’s place of business during normal bustitess houts of at such
other place and time as may be mutually agreed upon between the individual and OIG,
Maxim shall assist OIG ot its duly authorized representative(s) in contacting atd
arranging interviews with such individuals upon OIG’s request. Maxim’s employees may
elect to be interviewed with or without a representative of Maxim present;.
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VIII. DOCUMENT AND RECORD RETENTION

Maxim shall maintain for inspection all documents and records relating to
reimbuisement from the Fedetal health carg programs and to compliance with this CIA,
for one year after the end of the last Reporting Period (or longer if otherwise required by
law),

IX,  DISCLOSURES

Consistent with HHS’s FOIA pxooedures, set forth in 45 C.ER. Part §, OIG shall
thakes a reasonable effort to notify Maxim prior to any release by OIG of information
submitted by Maxim pursuat to its obligations under this CIA and identified tpon
submigsion by Maxim as frade secrets, or infortation that is commercial or fintancial and
privileged. or confidential, under the FOIA tules, With respect to such releases, Maxim
shall have the rights set forth at45 CF.R. § 5.65(d).

X.  BREACH AND DEFAULT PROVISIONS

Maxim is expected to fully and timely comply with all of its CIA obligations.

A, Stipulated Penalties for Failure to Comiply with Certdin Obligations, As a
cofittactual temedy; Maxim and ©IG hereby agree that failure to comply with certain
obligations as set forth in this CIA may lead to the imposition of the following monetary
penalties (heremafter referred to as “Stipulated Penalties”) in accordance with the
following prowsmns

L. A Stipulated Penalty of $2,500 (whmh shall begin to-acerus on the
day after the date the obligation became due) for each d'iy Maxim fails to establish and
implement any of the following obligationis as deéscribed in Section II1:

a a Compliance O‘Fﬁcerg
b. a Corporate Compliance Committes;
C.. the Board resolution;
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k.

the Certifying Employee certifications;
a written Code of Conduct;
wiitten Policies-and Proceduires,

the tlammg of Covered Persons; Relgvant Covered Persons,
Board Members, and MSS Contractorsy

a.Disclosure Program;,
Tneligible Persons screening. and removal requirements; -

notification of Government investigations or legal
proceedings;and

reporting of Reportable Events.

2. A Stipulated Penalty of $2,500 (which stiall begin to aceriie on the-
day after the, date the obligation: became due).for sach day Maxim fails to engage and use
an TRO, as required in Seotion 111D, Appendix A, and Appendix B or fails to engage and
tise.a Consultant, as required in Seclion IILE and Appendix C,

. 3, A Stipulated Penalty of $2,500 (which: shall- begm to accrue o the
day afterthe date the obligation became due) for each day Maxim fails to submit any
Monitor Reports, the Implementation Reéport, or any Annual Reports to-QIG.in
accordance with the requirements of Section V by the deadlines for submiission.

4, A Stipulated Penalty of $2,500 (which shall begin to accrue on the
day after the date the obligation became due) for each day Maxim fails to submit any -

Claims Review Report, Unallowable Cost Review Report, or Compliance Review Report

in accordance with the requirements of Sections III D and 1ILE and Appendices B and C,

5, A Stipulated Penalty of §1, 500 for each day Maxim fails to grant
agcess as required in Section VII, (Thig Stipulated Penalty shall begin to 4cerus on the
date Maxim fails to grant.access,).

Maxim CIA.
Page 34 of 42




6. A Stipulated Penalty of $3,000 for each false certificationi submitted
by or on behalf of Maxim as part of its Implementation Report, Annual Report, additional
documentation to a report (as requested by the OIG), or otherwise required. by this CIA.

7. A Stipulated Penalty of $1,000. for each day Maxim fails to comply
fully and adequately with any obligation of this CIA, OIG shall provide notice to Maxim
stating the specific grounds for:ifs determination that Maxim has failed to comply fully
and adequately with the CIA: obligation(s) at issue and steps Maxim shall take to comply
with the CIA.. (This Stipulated Penalty shall begir to acerue 10 ddys after Maxiin
receives this hotice from OIG of the failure to comply,) A Stipulated Penalty as described
in this Subsection shall not be demanded for- -any violation for-which OIG has sought a
Supulated Penalty under Subsections 1 6 of thig Section,

B.  Timely Wriiten Requests for Extensions. Maxnn may, in advance of the.
dus date, submit a timigly written request for an éxtension of titne to perform dny act or
file any notification or repart required by thig CIA. Notwithstanding any other provision
in this Sectior, if O1G grants the tiimely written téquest with respect to.an act,
notification, or report, Stipulated Penalties for faifure to pérform the-act or file the
notification or repott shall not begin to acciue until'one day after Maxim fails to meet the
revised deadline §et by OIG, Notwithstanding adiy other provision in this Section, if OIG
denies such a timely written request; Stipulated Penalties for failure-to perform the act or
file the notification: or ieport shall not beginto accrue until three business days after
Maxim receives OIG"s written denial of such requést orthe ofiginal due date, whichever
is later. A “timely written request” is defined as a request in writing recelvéd by OIG at
least five business days prior to the date by which tiny act is duie o be performed or any
notification or report is-due to be filed.

C.  Payment of Stipulated Penalties

1. Demand Leétter. Upon a finding that Maxim has failed to comply
with any of the obligations described in Section X, A and after determining that Stipulated
Penalties are appropmte, OIG shall notify Maxim of} (a) Maxim’s failure to ¢omply; and
(b) OIG's exercise of its contrdetnal right 16 demand payment of the Stipulated Penaltxes
(This: notlﬁoatlon shall be referred to as the “Demand Letter.”)

: 2. R@Sponse to Demand Letter, Within 10 days after the receipt of the
Demand Letter, Maxim shall either; (a) cure the breach to OIG’s satisfaction and pay the
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applicable Stipilated Penalties or (b) request a hearing before art HHS administrative law
judge (ALJ) to dispute OIG’s determination. of noncompliance, pursuant to the agreed
upon provisions set forth below in Section X.E. In the event Maxim elects to request an.
ALJ hearing, the Stipulated Penalties shall continue fo accrue until Maxim cures, to

QIG’s satisfaction, the alleged breach in dispute. Failure to respond. to the Demand Letter-
in one of these two manners within the allowsd time period shall be considered a matevial
breach of this CIA and shall be grounds for exclusion under Section X.D.

3, Form of Payment, Paytent of the Stipulated Penalties shall be made
by electronie funds trangfer to an account specified by OIG i the. Demand Letter,

4;  Independence ﬁom Material Breach Determination. Except as set
forth in Section X.D.1.d, these provisions for payment of Stipulated Peralties shall not
affect or otherwise set a standard for OIG's decision that Maxim has materiaily breacked
this'CIA, which declsion shall be made at OIG’s discretion and-shall be governed by the
provisions In Séction X.D, below.

D.  Exclusion for 'Material Breach of this CIA,

1. Definition of Material Bregch, A material breach of this-CIA means:

a.  avepeated or flagrant violatfori of the obligati(ms undex this
CIA, including, but not hxmted to, the dbligations addressed
in Section X.A;

b, afailure by Mamm to 1ep01t a Reportable Event; take
cotrective dotion, and make the appropriate refunds, as
required. in Section IILJ;

¢. - failure to ehgage and use an IRO i accordance with Section
[ILD, Appendix A, and Appendix B, or to engage and use a
Consultant in accordance with Section.IILE and Appendix C; -
or

- d a failure to respond to a Demqnd Letter concerning the
payment of Stipulated Penalties in accordance with Section
X.C,
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2. Notice of Material Breach and Intent to Exclude. The parties agree
that a material breach of this CIA by Maxim constitutes ait independent, basis for
Maxim’s exelusion from participation in the Federal health care programs. Upon a
determination by OIG that Maxim hias materially breached this CIA and that exclugion is
the appropriate remedy, OIG shall notify Maxim of: (a) Maxim’s material breach; and (b)
QIG’s intent to exercise its contractual right to impose exclusion, (This notification shall
be referred to as the “Notice of Material Breachi and Intent to Exclude.”)

A 3, Opportunity to Cure. Maxim shall Have 30 days. from the date of
receipt of the Notice of Material Breach and Intent to Exclude to demonstrate to OIG's
satisfaction that

a, Maxim is in compliance with the obligations of: the CIA cited
by OIG as being; the basis for thc material breach;

b, the alleged material breach has been cured; or

c. the alleged material breach: cannot be cured within the 30~day
~ perfod, but that: (i) Maxim has begun to take action to cure
" the material breachy (i) Maxim is pursuing such action with
due diligence;. and (ill) Maxim hag provided to OIG a
réasoniablg timetable for curing the material breach.

4, Exclusion Letter, 1f, at the conclusion of the 30-day period, Maxim
fails to safisfy the requirements of Section X. D.3, O1G may exclude Maxim from
participation in the F Federal health care programs. OIG shall notify Maxim ii Wwriting of
its determination to exclude Maxim: (This fetter shall be referred to as the “Exclusion
Letter™) Subject tothe Dispute Resolution provisions in Section X.E, below, the
exclusion shall go into effect 30 days after the date of Maxim®s receipt of the Exclusion
Lettor; The exclusion shall have national effect and shall also apply to all other Federal

pro¢urement and nonprocurement. programs. Reinstatement to program parti¢ipation is
riot'automatic. After the end of the period of gxclusion, Maxim may apply for
reinstatement by submitting a written tequest for reinstatement in accoxdance with the
provisions-at 42 C.F.R, §§ 1001.3001-3004,
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E.  Dispute Resolution.

L Review Rights: Upon OIG’s delivery to Maxim of its Demand Letter
or of its Exclusion Lefter, and as an agreed-upon contractual remedy for the resolufion of
disputes arising under this CIA, Maxim shall be afforded certain review rights
coniparable to the ones that are provided in 42U.8,C. § 1320a-7(f) and 42 C.F.R. Part
1005 as if they applied to the Stipulated Penalties or exclusion sought pursuant to this
CIA. Specifically, OIG’s determinafion to demand payment of Stipulated Penaltie§ or.to
seek exclusion shall be-subjeot to teview by an HHS ALJ and, in the event of an appeal,
the HHS Departmental Appeals Board (DAB), in 8 manner consistent with. the provisions
in42 CER, § 1005:2-1005.21. Notwithstanding the language. in-42 CER. § 1005,2(c),.
the Lequest for a hearing involving Stipulated Penalties shall be made within 10 days after
receipt of the Demand Letter and the request for a hearing involving exclusion shall be
made within 25 d'a;ys after receipt of the Exclusion Letter.

2. Stipulated Penglties Review. Notwithstanding any pr ovision of Title
42 of the United States Code-or Title 42 of the Code of Federal Regulations, the only
issues in a pr oceeding for Stipulated Penalties under this CIA shall be; (a) whether
Maxim was in full and timely compliance with the obligations. of this CTA.for which 0IG

demands payment; and (b) the period of noncompliance. Maxim shall have the burden of '

proving its full and timely compliance.and the steps taken: to-cure the noncompliarce, i
any, OIG shall not have the right torappeal to the DAB an-adverse ALJ decision related
to Stipulated Penalties, If the ALJ agtées with OIG with regard to a finding of a breach
of this CIA. and orders Maxim to pay Stlpulated Penalties, such Stipulated Penalties shall
become due and payable 20 days after the ALJ issues such a decision unless Maxim
requests review of the ALJ decision by the DAB. If the AL decision is propeily
appealed to the DAB-and the DAB upholds the determination of OIG, the Stipulated
Penalties shall become due and payable 20 days after the DAB igsues its decision,

3. Exclusion Review. Notwithstanding any provision of Title 42 of the
United States Code or-Title 42 of the Code of Federal Regulations, the only issuesjna
‘proceedinig for exclusion based on a material breach of this CIA: shall be:
2. whether Maxim was in material breach of this CIA;

b.  whether such breach was continuing on the date of the
Exclusion Letter; and
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¢, whether the alleged material breach could not have been
eured within the 30-day period, but that: (i) Maxim had begun
to take action to cure the miaterial breach within that period;
(i) Maxim has pursued and is puruing such action with due
diligenee, and (iif) Maxim provided to QIG within that period
a reasoriable timetable fot curing the material breach-and
Maxim has followed the timetable.

For purposes of the exolusion herein, exélusion shall take effect only after an ALY
decision favorable to OIG, or, if the ALJ rules for Maxim, only after a DAB decision in
favor of OIG. Maxim’s election of its.contractual right to appeal to the DAB shall not
abrogate OIG’s authority to exclude Maxim upon the issuance: of an AL’ decision in
favor of OIG. If the ALJ sustains the determination of OIG and determines that exelusion
is quthorized, such exclusion shall take effect 20 days after the ALJ issues suchi a
decision, notwithstanding that Maxim may request review of the. ALJ decision by the
DAB. .If the DAB finds in favor of OIG after an ALJ decision adverse to OIG, the.
exclusion shall take effect 20 days after the DAB decision. Maxim shall waive its right to
atly notice of such an ex¢lusion if a decision upholding the exclusion is rendered by the
ALJ or DAB, If the DAB finds in favot of Maxini, Maxim shall be reinstated effective

“on the date of the-original exclusion.

4,  Finality of Decision. Theteview by an ALJ or DAB provided for |
above shall not be consldered to be an appeal right arising under dny statutes or
regulations; Consequently, the parties to this CIA agree that.the DAB’s decision (or the
ALJ s decision if not appealed) shall be considered ﬁnal for all purposes urder this CIA.

XI, EFEECTIVE AND BINDING AGREEMENT.

Maxim and O1G agree ag follows:

, A.  This CIA shall be binding on the successors, assigns, and transfereds of
Maxim, '

B.  This CIA shall become ﬁnal and binding on the date the final signature 1s
obtained on the CIA
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G, This CIA constitutes the cotnpléte agreement betwesn the parties and may
not be amended except by written consent of the parties to this CIA.

D.  OIG may agree toa suspension of Maxim’s obligations under this CIA

based on a certification by Maxim that it is no longer providing health care iteths of

setvices that will be billed to ariy Federal health care program and that it does not have
any ownership or contro] intérest, as defined in 42 U.S.C. §1320a~3, it any entity that

'bills any Pederal health care program. 1f Maxim is relieved of its CIA obligations,

Maxim will be required: to notify OIG in writing at least 30 days in advance if Maxim
plans to resume providing health care items or services that are billed to any Fedeial
Health ¢are program ox to obtain an ownership or control interest in any entity that bills
any Federal health care program, At such ume, 0IG shall evaluate whether the CIA will
be reactivated or modified.

E.  The undersigned Maxim signatoties represent ahd warrant that they are
authorized to execute this CIA. The undersign'ed, OIG signatories represent that they ar¢
signing this CIA in their official capacities and that they are authorized to execue this
CIA.

E,  This CIA may be execiited in counterparts, each of which constitutes an
original and all of which constitute one and the-same CIA. Facsimiles of signatures shall
constitute acceptable, binding signatures for purposes of this CIA,
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ON BEEALF OF MAKIV HEALTHCARE SERVICES, ING.

W. BRADLEY BE T
Chisf Bxeoutive Officer

LAURA LAEMMLE-WEIDENFELD
Patton Boges LLP

Counsel for Maxim Healthcart Services, e,
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ON.BEHALF OF MiaXIM HEALTHCARE SERVICES, INC.

W, BRADLEY BENNETT
Chief Executive Qfficer

CAURA L
Patton Boggs LLP
Counsel for Maxim Healthedre Services, Idc.
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~ ON BEHALF OF THE QFFICE OF INSPECTOR GENERAL
Or THE DEPARTMENT OF HEALTH AND HUMAN SERVICES

[

GREGORY E, DEMSKE DATE
Assistant [ngpector General for Legal Affairs
Office of Inspector General

U, 8. Depattmerit of Fealth and Human. Services.

LAURAE. ELLIS DATE
Senior Counsel ' :

Office of Inspector General

U, §. Departiment of Health and Huinan Sérvices
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APPENDIX A.
INDEPENDENT REVIEW ORGANIZATION

This Appendix contains the requirenients relating to the Independent Review
Or ganizatxon (IRO) required by Section ITLD of the CIA,

v

A. IRO Engagement

I, Maxim shall engage an IRO that possesses the qualifications set
forth in Paragraph B, belaw, to perform the responsibilities in Paragraph C, below: The
IRO shall conduct the review in a professionally mdependent and objective fashion, as set
forth in Paragiaph I, Within 30 days after OIG receives the information identified in
Section V.B.8 of the CIA or any additional information subrmitted by Maxim in fesponse
fo'a request by OIG, whichever is later,.OIG will notify Maxim if the IRO is
unaceeptable. Absent notification from OIG that the IRQ is unacceptable, Maxim may
continiio to engage the IRO.

2. If Maxim engages a new IRO during the:term of the CIA, this. IRO

shall also meet the requirements of this Appendix, If'a new IRO is engaged, Maxitm shall

submit the information identified in Section V.B.8 of the CIA to OIG within 30. days of
engagement of the IRO. Within 30 days after OIG recelives this information or any
additional information submitted by Maxim at the request of QIG, whichever is later,
OIG will notify Maxim if the IRO is' uuacceptable Absent notification froin QIG that the
IRO is unaceeptable, Maxim may continug to engage the [RO.

B. . IRO Qualifications

The IRO shall:

- I assign fndividuals to conduct the Claims Revlew and Unallowable
Cost Review engagements who have expertise in the billing, coding, réporting, and othei”
requiremments of home health and other areas of care provided by Maxim, and in the
general requirements of the Federal health care program(s) from which Maxim seeks
relmbursement;

2. assignindividuals to design and select the Claims Review sample
who are khowledgeable about the appropriate statistical sampling techniques;

3, assignindividuals to conduct the goding review portions of the
Claims Review who have a nationally recognized coding certification and who have
‘maintained this certification (e.g., completed applicable continuing education
requirements); and,

Maxim CIA - Appendix A
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4,  have sufficient staff and resources to conduct the reviews required
by the CIA on a timely basis.

C. IRO Responsibilities

The IRO shall:

1. perform each Claims Review and the Unallowable Cost review in
accordance with the specific requirements of the CIA,;

2. follow all applicable Medicare, Medicaid, or VA rules and
reimbursement guidelines in making assessiments in the Claims Review;

3, if in doubt of the application of a particular Medicare, Medicaid, or

VA pohcy or regulation, request clarification from the appropriate authority (e.g:, fiseal
intermediary or carrier);

& respond ta all OI@ inquires-in 4 prompt, objective, and factual
manner; and

‘ 5. prepare timely, clear, well-wtitten reports that include all the,
information required by Appendix B to the CIA.

D. IRO Independence and Objectivity
The IRO must perform the Claims Review in a professionally mdependent and

objective Fashion, as approptiate to the nature of the engagement, taking into agcount any.
other business relationships of éhgagements that may exist between the IRO and Maxim,

E.  IRO Removal/Termination

I, Maxim and IRO, If Maxim terminates its. IRO orif the IRO
withdraws from the engagement during the term of the CIA, Maxim must submit a notice

- explaining its reasons for termination orthe reason for w1thdrawal to OIG no later than

30 days after termination or withdrawal, Maxim must engage a new [RO in accordance
with Paragraph A of this Appendm and within 60 days of termination or withdrawal of
the prior IRO or at least 60 days prior to the. end of the current Repomng Period,
whichever is earlzcr

2, OIG Removal of IRO. Tn the event OIG has reason'to believe that
the IRO does not possess the qualifications described in Paragraph B, isnot independent
and/or objective as set forth in Paragtaph D, or has failed to carry out its responsibilities
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as described in Paragraph C, OIG may, at its sole.discretion, require Maxim to engage a
new IRO irl accordance with Paragraph A of this Appendix. Maxim must engage a néw
IRO within 60 days of terniination of the ptiot IRO or at léast 60 days prior to the énd of
the current Reporting Period, whichever is earlier,

Prioi-to requiring Maxim to engage a new IRO, OIG shall notify Maxim of its
intent to do-so and provide a written explanation of why OIG believes such a step is
. necessaty, Toresolve any concemns raised by OIG, Maxim may present additional
information regarding the IRO's qualifications, mdependence ot performance of its
respongibilities. OIG will attempt ih good faitli to resolve any differenges regarding the
~ IRO with Maxim prior to requiring Maxim to terminate the IRO. However, the final
determination as to- whetheror not to require Maxim to engage a new IRO shall beé made
at the sole diseretion of OIG:
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APPENDIX B
CLAIMS REVIEW

A, Claims Review

The JRO shall perform the Clajms Review annually to coveér each of the five Reporting
Periods, The IRQ shall perform all components of each Claims Review,

L. Definitions. For the purposes of the Claims Review, the following
definitions shall be used: '

&  Qverpayment: The amount of money Maxim has received in
. excess of the amount due and payable under any Federal
health care prograin requirements,

b.  Paid Claim; A claim submitted by Maxim and for which
© Maxiny has réceived reimbursement from the Medicare or
Medicaid prograrhs. :

¢ Population: The Populatien shall be defined as all Paid
Claimg during the 12-month period ¢overed by the Claims
Review.

d.  Eiror Rate; The Exror Rate shall be the. percentage. of net
* Qverpayménts identified in the sample: The net
Overpayments shall be caléulated by subtracting all
, ‘ underpayinents identified in the sample from all gross

o Qverpayments identified in the sample. (Note:. Any potential
cost seftlements or other supplemental payments should not’
be included in the net Overpayment calculation. Rather, only
uiderpayniehts identified as part of the Discovery Sample
shall be included as part of thie-net Overpayment caleulation.)

The Ertor Rate is calculated by divi'ding the net Overpayment
identified in the sample by the total dollar amount associated
with the Paid Claims in the sample.

2. Selection of Offices for Review, The IRO shall utilize RAT~STATS
to select a random sample of 12 percent of Maxim homecare offices. In selecting these
facilities, the IRO shall randomtly select an equal number of the offices from each region,
In the event that Maxim reorganizes-its structure to add or subtract regions, the sample of
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offices selected shall be distributed evenly across the regions., The sample of offices
from a region shall comprise an Office Set,

: 3. Discovery Samples. For eacli Office Sét, the IRO shall randomly
select and review a sample of 60. Paid Claims selécted from the aggregate population of
Paid Claims for that Office Set’s Discovery Sample. The Paid Claims shall be reviewed
based on the supporting documentation available at Maxim’s office or under Maxim’s
control and applicable billing and coding regulations and guidance to determine whether
the claim was correctly coded, submitted, and relmbursed,

If the Error Rate (as defined abqve) fora Discovery Sample is less than 5%, no
additional sampling is required, not is a Systems Review required. (Note: The guidelines
listed above do not imply that this is an acceptable ettor tate, Accordingly; Maxim
should, as approprlate, further analyze any errors identified in any Diseovery Sample.
Maxim recognizes that OIG or other HHS ¢omponent, in its diseretion and as authorized
by statute, regulation, or other appropriate authority may also analyze or review Paid
Claims included, ox eftors identified, in any Discovery Sample-or any other segmient of
the universe.)

4, Ver{f‘cation Review. In lxeu of performing each entire Discovery
Sample, for the first Claims Review petformed nnder this provision the IRQ shall
randomly select- 20% of the Pajd Claims in each Discovery Sample for review by
Maxim’s. compliance audit program (Maxim’s Review Set), For sach subsequent Claims
Review, the IRO shall increase by an incremental 20% the number of Paid Claims in
Maxim®s Review Set (L.g,, 20% of each discovery Sample in the first Verification
Review’s Glaims Review, 40% in the second, etc,), Maxim shall perform its review in
accordance with the requirements of this Appendix, After Maxim has completed ifs.
review, the IRO shall randomly select half of Maxim’s Review Set and verify Maxim’s
réview. The IRQ shall independently review all Paid Claims in the Discovery Samples
that are not part of Maxim’s Review Set, Forall Paid Claims that thie IRO reviews,
whether initially or as a verification of Maxim’s review, the IRO"s determination shall
serve as the basis for determining the Brror Rate for each Discovery Sample,

5 Full Sampla. 1f a Dlscovexy Sample 1nd1cates that the Erroy Rate is
~ 5%:or greater, the IRO shall select an additional sample of Paid Claifns (Full Sample)
~ from the same Office Set using commonly accepted samplmg methods. The Full Sample
shall be designed to:. (1) estimate the actual Overpayment in the population with a 90%
confidence level and with a maxitum relative precision of 25% of the point estimate;
and (2) conform to the Centers for Medicare and Medicaid Services’ statistical samplitig
for overpayment estimation guidelines. The Paid Claims selected for the Full Samiple
shall be reviewed based on supporting documentation available at Maxim or under
Maxim’s control and applicable billing and coding regulations and guidance to determine
iwhether the claim was correctly coded, submitted, and reimbursed, For purposes of
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calculating the size of the Full Sample, a Discovery Sainple may sexve as the probe
sample, if statistically appropriate. Additionally, the IRQ may use the Paid Claims
samipled as part.of a Discovery Sample, and the corresponding findings for those Paid
Clainds, as patt of its Full Salnple, ift (1) statistically appropriate and (2) the RO selects
the Full Sample Paid Claims using the seed number gener. ated by the Discovery Sample.
OIG, in its sole chscre;txon, may refer the: findings of the Full Sample (and any related
workpapers) received from Maxim to the appmpnate Federal health care program payor,
including the Medicare contractor-(e.g,, cartier, fiscal. mtermedmry, or DMERC), for
appropriate follow-up by that payor.

6. Systems Review If a Discovery Sample identifies an ErrorRate of
5%.or greater, Maxim’s IRO shall also conduct a Systems Review for that. 1eg1on The
Systems Review shall conswt of the following:

a, a review of Maxim's bilhng and coding systems and
processes relating to claims submitted to Federal hiealth care
programs (including, but not limited to, the operatior of the.
billing system, the process by which claims are coded,
safegnards to ersute proper coding, olaims submission and
billing; and procedures to identify and correct inaccurate
coding and billing);

B, for each claim in the Discoviery Sample and Full Sample-that
resulted tn an Ovetpayrient, the IRO.shiall review the
system(s) and process(es) that generated the claim and
1de‘nt1fy any problems or weakuesses that may have resulted
in the identified Overpayments, The IRO shall provide ity

- obgervations and recommendstions on suggested
improvements to the system(s) ane the process(es) that
generated the claim, .

7. Othar Requirements

a.  Supporting Documientation.. The IRO shall request all
documentation and materials required for its review of the
Paid Claims selected as patt of the Discovery Samples or Full
‘Samples (if applicable), and Maxim shall furnish such
dooumentation angd materials to the IRO, prior to the IRO
initiating its review of the Discovery- Samples or Full Samples
(if applicable), If the RO accepts any supplemental
documentation or matérials from Maxim after the IRO has
completed its initial review of the Discovery Samples or Full
Samples (if applicable) (Supplemental Documientation), the
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IRO shall identify-in the Claims Review Repott the
Supplemental Documentation, the date the Supplemental
Documentation was accepted, and the relative weight the IRO
gave to the Supplemental Documentation i its review. In
addition, the IRO shall inchide a natrative th the Claims
Review Report describing the process by which the
Supplemental Documentation was accepted and the IRO’s
reasons fot accepting the Supplemeital Documentation.

Paid Claims, without Supporting Documentation. Any Paid
Claim for which Maxim cannot produce documentation

sufficient to support the Paid Claitn shall be considered an

efror and the total réimbursetnent teceived by Maxim for such
Paid Claim shall be-desmed an Ovetpayment, Replacement
sampling for Paid Claims with missing documentation: i not
perniitted.

Use of First Samples Drawn. For the purposes of all samples
(Discovery Sample(s) and Full Sample(s)) discussed in this
Appendix, the Paid Clajmis selected in each first sample shall
be used (i.e., it is not permissible to generate more than.one
list of random samples and then select one for use with the
Discovery Sample or Full Sample), '

B,  Claims Review Report, The IRO shall complete a Claims Review Report

as described in this Appendix for each-Claims Review performed. If the Discovery
Sanples portion of the Claims Review is performed under the Verification Review
provwxon at Section A.4 above, Maxiti shall contribute the information pertaining foits
review, The following.information shall be ingluded in the Claiins Review Report for
each Discovery Sample and Full Sample (if applicable).

1. Claims Review Methodology

a.

Maxim CIA - Appendix B
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Claims Review Population, A descmptmn of the Populanon
subject to the Claims Review.

" Claims Review Obijective, A clear statement of the objective

intended to be achieved by the Claims Review,

Source of Data, A description of the specific documentation
relted upon by the IRO when performing the Claims Review
(&.8,, medical tecords, physician orders, certiffcates of
medical necessity, requisitiof forms, local medical review




e

policies (including title and policy number), program
memoranda (including title and issuance nutnber), carrier or
intermediary manual or bulletins (including issue and date),
other policies, tegulations, or directives).

Review Protocol, *A narrative description of how the Claims

. Review was con;lucted and what was evaluated.

Supplemental Documentation. A description of any
Supplemenital Documentation as required by A.7.a., above,

2. Statistical Sampling Documentation

a,

A copy of the printout of the fandom Aumbers generated by
the “Random Numbers” fanetion of the statistical sampling
software used by the IRO.,

A copyfof the statistical softwate pri'ﬁtout(&), astimating how
many Paid Claims ate o be-included in the Full Sawmple, if
applicable.

A description or identificatiort of the statistical sampling
softwave package used to select the, sample and determing the
Full Sample size, if applicable.

3. Claims Review Findings

&
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Narrative Results

*

1, A description of Maxim’s billing and coding,
system(s); ineluding the identification, by position
description, of the petsonnel involved in coding and billing,

L. Anarrative explanation of the IRO’s findings and
supporting rationale (including reasons for errors, patterns
noted, stc.) regarding the Claims Review, including the -

. results of the Discovery Samples, and the results of the Full

Samples (if any).
Quantitative Results |

i, Total number and perceintage of instances in which the
IRO determined that the Paid Claims submitted by Maxim




(Cleiin Submitted) differed from what should have been the
correct. claim (Correct Claim), regardless of the effect on the
payment,

il Total number and percentage of i mstances in which the
Claim Submitted differed from.the Correct Claini and in
which such difference resulted in an’ Overpayment to Maxim,

iti,  Total dollar amount of all Overpayments in the
sample,

iv.  Total dollar amount of Paid Clairhs included in the
sample and the net Overpayment associated with the sample.

v, Error Rate in the sample,

vi. A spreadsheet of the Claims Review: résults that -
includes the following irformation for each Paid Claim:
Federal health care.program billed, beneﬁcxary health
insurance-claim number, date of service, code submitted (e.g.,
DRG, CPT code, ste:), code reimbused, allowed amount
refinbursed by payor, correet code (as determined by the
IRO), correct allovied dmount (as determined by the IRO), -
dollat differenice between allowed amouint refmbuirsed by
payor and the correet allowed amount.

¢ Recommendatmns‘ The IRO’s report shall include any
‘ recommendations for improvements to. Maxim’s billing and
coding system based on the findings of the Claims Review

4. Systems Review, TheIRO shall prepare a report based on any.
Systems Review (Systems Review Report) that shall include the RO’ dbiservations,
findings, and recommendations reg'udmg

a.  thestrengths and wegknesses in Maxim’s billing systems and
processes;

b.  thestrengths and weaknesses in Maxim’s coding systems and
processes; and :

¢, possible improvements to Maxim's billing and coding
systems and processes to address the specific problems or
wealmesses that resulted in the identified Overpayments.
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5. Credentials. The names and credentials of the individuals who: (1)
desigried the statistical sampling procedures and the review methodology utilized for the
Claims Review and (2) pérformed the Claims Reéview,
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APPENDIX C
COMPLIANCE REVIEW

A,  Consultant Engagement .

1. Maxim shall engage a Consultant that possesses the qualifications
sat forth in Paragraph B, below, to perform the Compliance Review desciibed in
Paragraph C, below, and issue the Comphance Review Report described in Paragraph D,
below. The Consultant shall conduct the review in a professionally mdependent and
objective fashion, as set forth in Paragraph. E. Within 30 days after OIG receiyes the
information identified in Section V.B.9 of the CIA or any adcht:onal information

~ submitted by Maxim in tesponse to arrequest by OIG, whichever is later, O1G will notify

Maxim if the Consultant is unaceeptable. Absent notification from OIG that the
Consultant is unacceptable, Maxim may continue to engage the Consultant,

2. If Maxim engages a new Consultant during the térm of the CIA, thig
Consultant shall also meet the requivements of this Appandm. If a new Consultant is
éngaged, Maxim shall submit the information identified in Section V.B.9 of the CIA to
OIG within 30 days of engagemeiit of the Corisultant. Within 30 days after OIG receives.
this information or any additional information submitted by Makiin at the request of O1G,
whichever is later, OIC will notify Maxim if the Consultant is wnageeptable. Absent
notification from OIG that the Consultant is unacceptable, Maxim may continue to
engage the Consultant, Maxim must make dvailable to the Hiew Consultant the prior-
Consultant’s reports and the Mogitor’s reports:

B. Consultant Oualtﬁca’aons

The Consultant shall have expercise in health ¢ate oompliance Systems and in
evaluating compliance and clinical systems in the-areas of care provided by Maxim

C. Compliance Review

The Consultant shall perform the Comphance Review annually to cover each

. Reporting Period. The Congultant shall perform all components of each Compliance

Review, The Consultant shall assess the effectiveness, reliability, and thoxoughness of
Maxim’s. compltance program generally and specifically with regard.to the provision of
clinical services, To agsist the Consultant’s review, Maxim shall make avallable to the
Consultant all the Monitor’s reports, as deseribed in Section V,A. The Compliance
Review shall be undertaken at all relevant levels:of the organization, including but not
limited to corporate offices and local offices (L., local branch offices within each
region).. The Compliance Review shall be performed as follows:
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: 1, Work plar Review, Within 60 days after the start of each Reporting
Périod, the Consultant shall provide the OIG with a draft copy of its wotk plan, including
offices to be reviewed., Within 30 days after OIG receives the Consultant’s draft work
plan or any additional information submitted by the Consultant in tesponse to a request
by OIG, whichever is later; OIG will notify the Consultant if the work plan is
unaoceptable Absent notification from the OIG that the work plan i is unacceptable, the
Consultint may proceed with the Compliance Review.:

© 2, Compliance Review. As part of the Complmnoe Revxew, the
Cotsultant shall conduct site visits to Maxim’s corporate headquarters and local offices
within each region, The Consultant shall review, at & minimui

a, Maxim’s internal compliance systems, including, but nof limited
to: :

- 1. whether the systems in place to promote compliancé and
quality of care, and to resportd: to tsgues, are operatmg ina |
timely and effcctxve manner;

if, whether Maxim has an effective medical record review
within its compliance audit program;

iii, -whether the communication system is effective, allowing
for aceurate information, decisions, and results of decisions to
be transmitted to the propér individuals in a timely fashion;
and

iv, whether the clinical training programs are effective,
thorough, compsteney-based, ahd provided timely.

b. Maxim’s response to compliance issues, which shall inelade an
assessment oft

i, Makim’s ability to identify the problem;

ii. Maxim’s ability to determine the scope of the problém,
including, but not limited to, whether the problem is 1solated
ot systeiic;

iil. Maxim’s ability to conduet a root-cause analysis;

iv., Maxim’s ability to create an action plan to respond to the
problem;
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v. Maxim’s ability to execnte the action plan; and

vi. Maxim’s ability to monitor and evaluate whetlier the
assegsment, action plan, and execution of that plan was
effective, reliable, and thorough.

¢. ‘Maxiin’s ability to identify new, emerging, and potential
compliance risks and take steps to addiess such risks proactively,

d. Maxiin’s actions to address findings and recommendations made
by the Monitor and the Consultant,

D.  Compliance Review Report

The Compliance Repoit for sach Cotmpliance Review shiall contain the following
information;

1. the work plan for the Compliance Review;

"2, the Consultant’s findings and recommendations;

3, the Consultant’s evalugtion of the actions Maxim has taken to
implement the Monitor’s recominendations and, as applicable, the
Consultant’s previous reconnnendatidns; and

4. the names, credentials, expertise; and Compliance Review
responsibilities: of the: {ndividuals who are mvolved in the Compliance
Review., .

E.  Consultant Independence and Objectivity

The Consultant must perform the Comphance Revxew in a professionally

independent and objective-fashion, as appropriate to. the nature of the engagement, taking:

into ascount any other business relationships or engagements that fivay exist between the
Consultant and Maxim, Maxim shall not assett a privilege to the OIG with respect to any

advice, counsel, ot work product-provided by the Consultant after the Effective Date and.

during the term of the CIA.

F. Consultant Removal/Termination

1. Mazxim and Consultant, If Maxim terminates its Consultant or if the
Consultant withdraws from the engagement during the term of the CIA, Maxim must
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submit a notice explaining its reasons for termination or the reason for withdrawal to OIG
no later than 30 days after termination or withdrawal. Maxim must engage a new
Consultant in accordance with Paxaglaph A of this Appendix within 60 days.of
termination or withdrawal of the prior Consultant or at least 60 days prior to the end of
the current Reporting Perlod, whichever i$ earlier. Maxim must make available to the
new Consultant the prior Consultant’s reports and the Moniter’s reports.

2, OIG Removal of Consultant. In the event OIG has reason to believe
that the Consultant does not possess the qualifications described in Paragraph B, is not
independent and/or objective asset forth in Paragraph E, or'has failed to carry out its
" responsibilities ag described in Paragraphs C and D, OIG may, at its sole discrotion,
require Maxim to engage a.new Consultant in aceofdance with Paragraph A of this
Appenchx Maxim must engage 4 fiew: Consultaiit within 60 days of termination of the
prior Consultant or at least 60 days prior to the end of the cusrent Reporting Period,
whichever is. eatlier,

Prior to requiring Maxim to engage a new Consultant, OIG shall potify Maxim of

its intent to do so-and provide a written explanation of why OIG believes such 4 step 18
necessary. To resolve any concerns raised by OIG; Maxim may present additionial

information regarding the Consultant’s qualifications, independence, or performance of
its responsibilities. OIG will attempt in good faith to resolve-any differences regarding
the Consultant with Maxim prior to requiring Maxim to termifate the Consultant.
Howevet, the final determination as tp whether or net to requite Maxim. to ehgage a néw
Consultant shall be made at the sole discretion of OIG.
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FILED

UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY SEP 12 201
‘ AT 830 e GF THE
UNITED STATES OF AMERICA i Magistrate No, 11-6107 (MAg)ON MIGHAEL . SHIPE:
\2 ' ‘
MAXIM HEALTHCARE SERVICES,INC. :  CRIMINAL COMPLAINT

I, Eugene H. Fayer, the undersigned complainant, being duly sworn, state that the
following is true and correct to the best of my knowledge and belief:

From in or about 2003 to in or about 2009, in the District of New Jersey, and elsewhere,
defendant

MAXIM HEALTHCARE SERVICES, INC,

did knowingly and willfully conspire and agree with others to devise a scheme and artifice (1) to
defraud health care benefit programs, and (2) to obtain, by means of false and fraudulent
pretenses, representations, and promises, money and property owned by, and under the custody
and control of| a health care benefit program, in connection with the delivery of and payment for
health care benefits, items, and services, contrary to Title 18, United States Code, Section 1347,
In violation of Title 18, United States Code, Section 1349,

I further state that I am a Special Agent with the United States Department of Health and

-'Human Services, Office of the Inspector General, and that this complaint is based upon the

following facts:

SEE ATTACHMENT A

continued on the attached page and made a part hereof.
7
7%@;_, '

Eugene H. Fayef/Special Agent
United StatesDepartment of .
Health and Human Services
Office of the Inspector General

Sworn to before me and subscribed in my presence,

M .
September ZoL , 2011, at Newark, New Jersey

Honorable Michael A, Shipp : ‘
United States Magistrate Judge Signature of Jidicial Officer




ATTACHMENT A
| I, Eugene H. Fayer, state that [ am a Special Agent with the United States Department of
 Health and Human Services, 6fﬁce of the Inspector General. I have personally partici;lated in this
investigation and amlaware of the _facts-conlained herein, based upon my own investigation, as
well as information provided to me by other law enforcement officers. Because this Attachment -
A is submitted for the limited purpose of establishing probable cause, I have not included herein
the details of every aspect of the investigétion.
. Summary
Beginning in or about 2003, and continuing through lll or about 2009, within the District
of New Jersey, and.elsewhere, MAXIM HEALTHCARE SERVICES, INC. (referred to herein as
“MAXIM”), acting through certain of its former officers and employees, including senior
employees, knowingly and willfully cclnspiréd, confederated and_agreed with others to execute a
scheme and artifice to defraud health care benefit programs, including state Medicaid programs
and health care programs administered by the U.S. Department of Veterans Affairs (together
referred to herein as “government health care programs”). Additionally, MAXIM knowingly and
willfully conspired, confederated and agreed wlth others té defraud government health care
prl)grams of more than approximately $61 million by means of materially false and fraudulent
pretenses, representations, and promises in connection with the delivery of and payment for health
care benefits, item§, and services. )
Government Health Care Programs .
At all times relevant to this Statement of Facts, the Medicaid Program,‘as established by
Title XIX of the Social Security Act and Title 42 of the Code of Federal Regulatlons, authorized
federal grants to states for medical assistance to low-mcome persons who ate blind, disabled, or

members of families with dependent children, or qualified pregnant women or children (herein

referred to as “Medicaid beneficiaries” or “Medicaid recipients”).




States electing to participate in thé‘ Medicaid program had to comply with the requirements
imposed by.the Social Security Act and regulations of the Secrétary 6f the United States
Department of I-iealth and Human Services, States participating in the Medicaid program created
various state Medicaid programs, reimbursing health care practitioners, health care faciliiies, or
health care plans for rendering Medicaid-covered services to Medicaid Beneﬁciaries.

The federal government reimbursed states for a portion of the states’ Medicaid
expenditures based on a formula tied to the per cépita income in each state. The federal share of
Medicaid expenditures (otherwise referred to as “federal financial participation” or “FFP™) varied
from a minimum of approximately 50% to as much as approximately 74% of a state’s total

| Medicaid expenditures.

The U.S. Department of Veterans Affairs (referred to herein as “Veterans Affairs™),
through various programs, reimbursed health care practitioners, health care facilities, and/or
health care plans for rendering Veterans Affairs-covered services to eligible veterans and their
eligible dependents. .

MAXIM’s Participation in Government Health Care Programs
MAXIM conducted business in a number of different ségments within the health care
industry. MAXIM derived a substantial pt;'n'tion of its revénue and profits from the staffing of
health care providers to patients requiring health care services, Within this matket segment, -
MAXIM provided staffing of care providers to facilities, such as hospitals, nursing hornes, and
schools, as well as directly to patients requiring care at home, |
Beginning in or about 2003, and continuing through in or about 2009, MAXIM

participated in more than 500 government health care programs, receiving reimbursement from

tllese'prograxﬁs for health care provided to patients. During that time, MAXIM received more




than $2 billion in reimbursements from government health care programs in 43 states based on
billings submitted by MAXIM for ;ervices.

MAXIM derived hxore than half of its annual revenue from reimbursement by governﬁnent
health cafe programs fdr care provided through MAXIM’s Homecare Division to patients in their
homes. MAXIM provided various levels of in-home care, ranging from assistance with daily
. living activities and personal care by unskilled home health aides, to the provision of a full range
of nursing services by Registered Nurses, Licensed Practical Nurses, Licensed Vocational Nurses,
and Certified Nursing Assistants.

At all times relevant to this Statement of Facts, government health care programs required
that providers such as MAXIM meet certain qualifications, In addition, government health care
programs required that, in order to receive reimbursement, providers submit and/or maintain
certain documentation verifying that those qualifications had been met, Specific requirements |
wvaried among health care programs, but all generally had licensing requirements, enabling the
health care program to monitor the providers, In order to obtain a license, providers were
generally required to provide documentation verifying, among other things, that they had adequate
staff to provide care to patients and to supervise the provision of care to patiéﬁts. In addition to
the licensing requirement, providers wére éenérally required to submit and/or maintain |
documentation verifying, 'among other thingsz (1) care provided to patients; and (2) required

training and qualifications of caregivers.




The Conspiracy
Beginning in or about 2003, and continuing through in or about 2009, éertain aspects of
MAXIM’s operations emphasized sales goals at the expense of clinical and compliancé
responsibilities, as reflected in certain aspects of its culture, training, incentive compensation, and
allocation of personnel resources. In addition, during this time period, MAXIM did not have in
place appropriate training and éompliance programs to prevent and identify fraudulent conduct.
Beginning in or about 2003, and continuing through in or about 2069, MAXIM, through
certain of its former officers and employees, including senior employees, conspired to defraud
government health care programs. It was part of the conspiraéy that:

(a) MAXIM, through certain of its former officers and employees, including senior
employees, acting within the scope of their duties and authorities, would and did
submit materially false and fraudulent billings to government health care programs for
services not rendered or otherwise not reimbursable by government health care
iarog;ams in order to fraudulently increase reimbursements from government health
care programs, and correspondingly benefit MAXIM through an increase in profits,

(b) MAXIM, through certain of its former officers and employees, including senior
employees, acting within the séope tof their dufies and authorities, in order.to conceal
MAXIM’s submission of false and fraudulent billings to government health care .
programs, engaged in and utilized various acts and strategies including, but not limited
to:

i. falsély and fraudulently creating or modifying timesheets to support billings to

government health care programs for services not rendered;




L ii. falsely and fraudulently submitting billings through licensed offices for care
actually supervised by unlicensed offices whqse existence was concealed from
auditors and investigators operating on behalf of government health care
programs; and |

iii. falsely and fraudulently creating or modifying documentation relating to
- required administrative functions asséciated with billings submitted to
government health care programs, including documentation reflecting required
training and qualifications of caregivers — for example: creating documentation
to make it appear caregivers had received mandated training which, in fact,
they had not received; creating documentation to make it appear caregivers’
skills had been evaluated by supervisors when, in fact, they had not been; and
. falsifying documentation regarding caregivers’ qualifications.

(c) MAXIM, through certain of its former officers and employees, including senior

employees, acting within the scope of their duties and authorities, would and did
engage in conduct in a concerted and organized effort to conceal and cover-up the false

and fraudulent nature of various MAXIM billings td government health care programs,




Deferred Prosecution Agreement

1 Maxim Healthcare Services, Inc.; and-its subsidiaries (the “Company”), byits
undersigned attorneys, pursuant to authority granted by its Board of Direefors, and the United
States Attorney’s Office fof the District of New: Jorsay (the “Office”), enter into this Deferred
Prosecutioli Agreement (fhe “DPA™ or this “Agreement”). Except as specifically-provided
below, the DPA shall bg in effect for a period of lwenty -four (24) months ﬁom {hie date’ on which
it is fully executed (the “Effective Date”).

2 The Office has informed the Company tha 1t will file, on or shortly after the
Effective Date of this DPA, a criminal complaint in the United States District Court for the:
District of New Jersey eharging the Company witli conspiracy to commit violations of the Health
Care Fraud Statute, ¢ontrary to Title. 18, United States Code, Section 1347,.in. violation of Title. |
18, United States Code, Section 1349, dming the years 2003 through 2009 {the “Criminal
Complaint”). This Office acknowledges that neither this DPA nor thé Criminal Complaiiit
alleges the Company’s conduct adversgly affected patient health or patient care,

3. The Company and the Office-agree that, upén filing of the Cr iminal Complaintin
accordarice with the préceding paragraph, this DPA shall be publicly filed in the United States
District Court for the District of New Jersey, and the Company agtees to post the DPA
prominently on the Company website for the, duation of the DPA.

4, The Company accepts and acknowledges responsibility for the facts set fotthin -
tlie Statement of Feicts attached as Appendix A (the “Staternent of Fagts™) and incorporated by
reférénce herein by enteringinto this Agresment and by, among other things, (a) the extensive
remedial aetions that it has taken to date, (b) ifs continuing commitment ta full ¢ooperation witht

the Office:and otlier governmental agencics and (¢) the other undertakings it has made as set
forth in this Agreement.

3. The Comipany agrees. that in tlie-event that future crxmmal proceedings are
brought by the Office in accordance with paxagmphs 29 and 30 of this Agreement, the Conpany
will not contest nor contradict the facts as set forthi in the Statement of Facts;, and the Statement
of Ficts shall be admitted against the Company in any such proceedings as an admission, without
objection, Neithier this Agreement nor the Statement of Facts is 4 final adjudication of the
matters addressed in such documents, Nothing in this Agreement shall be construed as an
acknowledgment by the Company that the Agrceiment, including the Statement of Facts, is
admissible or may be used in any proceeding other than in d pnocccdmg brought by the Office;

6. The Comp’my agrees that it shall not; through its present or future attorneys,
Board of Directors, agents, officers or employees, make.any public statement contradicting any
fact contained in the Statement of Facts, Any such-contradictory public statement by the
Company, its present or future attorneys, Board of Directots, agcuts, offisets or employees, shall
if not repudiated upon riotiffeation by the Office as described below in this paragraph, constitute
a bieach of this Agreement as governed by- pfuaglaphs 29 and 30 of this Agreemert, and the
Company will thereafter be subject to prosecution piisuant fo the teyms. of this Agreement. The.
decision of whetherany public statement by any such person contradieting a fact contained. in the
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Statement of Facts will be imputed to the Company fol the purpose of determining whetlier the
Company has breachied this Agreement shall be at the sole discrétion of the Office. The Office
shall nofify the Company-of a public statement by dny suchi pérson that in whole or in part
contradicts a statement of fact contained in the Statement of Facts and which the Office imputes
to the Compariy. Thereafter, the Company may avoid breach of this Agreement by repudiating,
publicly if requested by the Office, such statement within foity-eight (48) houts aftersuch

_notification. This paragraph does not apply to any statement by any present or former Company
employes, officer or director, in any proceeding in an individual capacity and not on behalf of
the Company.. Consistent with the foregoing, the Compary shall be permitted to. raise defenges
and to assert affivmative claims in civil, regulatory, or other proceedings related to the matfers set

‘forth.in the Statement of Facts. :

7. The Company shall make a payrient of $20,000,000 as a criminal penalty. The
Comptiny s simultaneously entering into an agréement with thié Office aid the United States
Department of Justice’s Civil. Division, Fraud Section (the “Glvil-Seftlement Agreement®)
regarding the payment of money fo settle certain civil claims, The Company feceived mofe thin
approximately 361,000,000 to which the Company was not entitled ag a result of its conduct as
deseribed in the Criminal Complaint and the Statement of Facts: Under agreements related to
this matler, including the Civil Settlement Agreement; the Company has agrced to pay more than
approximalely $130,000,000, including interest. I light of the Civil Settloment Agreement; no
additional restitution shall be paid by the Company, The Company is also simultaneously
eiitoring into a Corporate Integrity: Agreement.(“CLA”) with the United States Depattment of
Health and Human Services, Office of Inspector General (“HHS-OIG™) to implement certain
specified compliance measutes: The Company shall be subject to potential exclusion from
participalion in government health care programs in the event the CIA is violated. Any
debarment decision js in the sole diseretion of the exclusion:official of the United States
Department of Health and Fluman Services. The Office in its sole discretion maydetermine that
failure by the Company-to-comply fully with those material teris of the Civil Setflement
Agteement scheduled to oceur during the Effective Perjod of this DPA constitutes a breach of
this DPA. The Office in its sole discretion may, but need.not, necessarily, determitig that a
breach of the.CIA referénced in the Civil Settlement Agreement constitutes a breach of this
DPA. Any disputes arising under the CIA shall be resolved exclusively througli the-dispute
resolution provisions of the CIA.

8. Inlight of the Company’s remedial actions'to date and its willingness to (a)
undertake additiorial remediation as nesessary; (b) acknowledge respopsibility for its behavior;
(¢) continue its cooperation with the Office and other government agencies; and (d) demonstrate
its good faith and commitment ta full compliance with federal health care laws, the Offica shall
recommend to the Court that prosecution of the Company on the Cviminal Complaint be deferred
fora. period of iwenty-four (24) mouths from the filing date.of such Criminal Complaint. 1f the
Gourt declines to defer-proseeution for any: reasoi, this DA shall.be null and void, and the
parties will revert to their pre-DPA positions.

9, Beginning particularly in May: 2009, the. Company. has undertaken-extensive

reforms and remedial actions in respense to theconduct at the Company that is and has been the
subject of the investigation by the Officé., Tliese reforms and rémedial actions have included:
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(a) Retaining independent counsgl to conduct a comprehensive review of the
implementation and effectiveness of the internal controls and related
compliance fanctions of the Company, and a review of the canduct and
effcctwcncss of the Company’s senior management, with a particular focus on
ensuring appropriate lovels of patient care and preventing and detecting
fraudulent practices;

(b) Making significant personnel changes after the Office commenced ifs

investigation, including the termination of senior executives and ather
employees the Company identified as responsible for the.inisconduct;.

(¢) Establishing and filling the positions of Chief Execuntive Officer, Chief
Compliaice Officer, Chief Operations Officet/Chief Clinical Officer, Chief
Quality Officer/Chict Medical Officer, Elief Culture Officer, Chief Financial
and Stiategy Officer, and Vice President of Human Resouirces, and hiring a
new General Cotmsel;

(d) Expanding its Beard of Directors (o inelude: Indepcndcnt Directirs w1th
backgtounds in health care compliance; '

(¢) Establishinga- Complmnce Committee consistmg of three Direotors, two of
whom are. Independent Direetors;

(f) Undertaking.a review of the: existing incentive compensation strugture for
both sales and elinical gmployees to ensure that the structare promotes patient
care and compliance;

(8) Undertaking a review of the. poﬁcxes and standard operating procedures
regarding, among othes things, cldlms for paymant to federal and state health
wdre-programs, documintation pectinent to health care services furnished by
the Company to federaland state health care program beneficiaries, provision
dnd supervision 6f paliént care, and einployes tiaining dnd ¢ompliance
programs; atel

(h) Identitying.and disclosing voluntarily to law enforcement the-misconduct of
certain former Company employees.

Gerteral Coinmituient to Comnlimzce atid Remedial Actions

10
" effective corporate governance, the highest prineiples of honesty and professionalism, the

The-Company commity fiself to exemplary corporate citizenship, best practices of

integrity of the-opetation of federal Health care programs Including Medicaid, Medicaro, and the
Veterans Affaits Program, and & culture of openness, accountability, and compliance thioughout
the Company, To advanee and underscoie this commitment, the Cémpany agrees to-take; or has
acknowledged that i has taken, thie remedial and comphanca measures set forth herom




11.  In matters relating to federal health care laws, and as set forth in paragraph-28,
below, the Company will cooperate fully with all federal law. enforcement and regulatory
agencies, including but not limited to: the Criminal and Civil Divisions of the Office; the United
States Department of Jystice, Criminal and Civil Divisions; HHS-0IG; the Federal Burean of
Investigation (“FBI™); and the United States Department of Veterats Affaivs, Office of Inspector
General (“VA-OIG™); provided, however, that such cooperation shall riot require the Cormnpany’s.
waiver of attorney-client and work product plolectxons ot any other applicable legal privileges.
Nothing in this DPA shall be construed as a waiver of any -applicable atlomeywchcnt of work
product privileges (hereafier “privilege”),

12, The Company shall communicate to its employees and clients that Compzxny
personiel and dgents arg, required to teport to. the Company any suspected violations of any
federal laws, regulations, federal health care prognam requirements, ot internal policies and
pmcedmes .

13, "As set forth in paragraphs 22-23; below, the Company shall continue to develop
and operata an efféctive corporate compliance.program and function to ensure that internal
controls aie in place to prevent recurtence of the activities ihiat resulted in.this DPA, The
Comp'my shall also develop and lmplement pohmes, procedures; and practices designed to.
ensure compliarice with federal health care program:requirements, including the Health Care
Fraud Statute,

14, The Coinpany agrees that ity Chief Executive Ofﬁcer General Counsel, Chi cf
Quality Officer/Chief Medical Officer, Chief Operations Officer/Chief Clinical Officer, Chief
Compliance thcm, and appropriate-Company exceutives will meet quarter ly with the Office
and the Monitor, in conjunction with the Menitor’s quartm ly reports describet in paragraph
19(c) herein, unless the Office coneludes that & mésting is.iot necessary. At such meetings,
which may be contluéted telephonically at the discretion of the Office, representatives of the
Company may raise any suggestions, comiments, ot improvements the Company may wish to
digcuss with ot propose to the Office, iricluding with respect to the scope or costs of the
monitorship, .

[S.  PRollowing the selection of 2 Monitor as set forth below, the Company agrees. that
dntil the expiration oF this. DPA, it will retain at its own expense an eutside; independent
individual (the “Monitor”) to evaluate and-monitor the Company’s compliance with this DPA.
The Monitor will bé selected by thie Office consistent with United States Departmeit of Justice
guidelines, including review and approval by the Office of the Deputy Attomney-General, and
dfter consultation with the Company. The Office and the Company will endeavor to complete:
the wionitor selection process within sixty (60) days ofthe execution of the DPA, The Monitor is
an independent third party, and not an employee or agent of the Company, and ng attorhey-client
relationship shall be fotnied between the Monitor and the Companys The Office will endeavor to
select a highly-qualified Monitor, free of any potential or actual confliet of interest, and suitable-
for the assignment at hand, from a pool of candidates proposed by the Company, The Office will

4




make efforts to select a Monitor with the following qualifications: (1) aceess to sufficient
resources t carry out the duties of the: Monitor as described in this:DPA; (2) experience with
internal investigations or the investigative process in a prior capacity; (3) absence. of a prior -
telationship. with the Company from Jaiivdry 1, 1997 to the present; and’ (4) absence of a coiiflict
of interest relative ta the Office based on mvolvemeut in othermatters. The following:
qualiﬁcatmns will also be considered: (1) priarmonitorship or oversight: expcmeucc‘ 2)

ekper fence with the federal regulations and standards relating to the provision of health care
services; and (3) experionce with the health care industry.. The Company agrees that it will not
employ. or bé affiliated with any selected Monitor fora period of ot less than one year from the
date the monitorship s tefthinated, ,

16.  The Monifor shall have access to all.non-privileged Company documents'and
infoimation the Monitor determines are reasonably necessary o assist in the execution of his ox
her duties, The Manitor shall havé the:autliority to meet with aiy officér, erployes; or agent of
the Company. The Company shall use its-best efforts to have {ts employees and agents. fully
cooperate and meet with the Monitor as requested,

17, Tlie Monitor shall conduct 4 veview and evaluation ofall Company policies,
practices; and procedures relating to compliance with the DPA and the following subjécts, and
shall report dird make written recommetidations as hecessary (“Recommendations”) to the
Campany and the Office concerning;

a, The gffectiveness: of the procedures and practices 4t the Company relating
to the submission of true; accurate, and complete claims. for payment to-all
federal and:staté health gate piogiams, includiiig the Medicaid, Medicate,
and Veterans Affalrs programs;

b. The effectivensss of the progedures and practices.at the Company relating
to the creatlon and maintenance of true, accurate, and complete:
docuinentation pettinent tor any health care services fiirnished by the
Company to federal and state lealth care program beneficiaries;

e, The effectivetioss of the proéedure,s; and practices at the Company.relating
to the setting of sales and compliance goals, and incentive compensation
arrangements with Company employees;

d. The effectiveness of training relating to the above topics, and on the
obiligation of éach Company eniployee to provide federdl and state health
care programs with true, accurate, complete, and trapsparent information;
and

&, The ¢ffeetiveness of the procedures and practices at the Company telating
to patient cdre,

In carrying out his responsibilities, the Monitor is encouraged to ¢otdrdinate, ds appropriate, with
Company peisorinel, lncluding auditors and compliance personnel, and may, in conducting his




review; rely upon and incorporate the findings, conclusions, and recommendations of the
Independent Review Organization established in accatdance withi the CIA.

18.  The Monitor shall, inter alia:

a. Monitor and review the Company’s compliance with this DPA and all
applicable federal health eare laws, statutes, regulations, and progras;

b. As requested by the Office, cooperate with the Criminal and Civil
Divisions of the Office, the United States Department of Justice, Criminal
and Civil Divisions, HHS-01G, the FBI and VA-QIG, and, as requested
by the Qffice, provide inlormation about the Company’s compliance with
the terms of this DPA;

c. Provide written repoits lo-th Office, on at leagt a quarterly basis,
concerning the Company’s compliance with this DPA. In these repotts or
at other times the Monitor deems. appéopridte, the Menifor shall raké
Recommendations. to the Comipany to take any steps heor she reasonably.
belicves ate necessary for the Company fo comply with the terms of this
DPA and enhance future compliatice with federal health care laws, and, as
agleed by tha Campany or mandated by the Office pursuaat to paragraph
26, require the Company 'to take such steps when it is agreed that such
steps ate réasonablé and necessary for compliance with the DPA, The,
first report to the Office shall be dua three (3) months after the Effective
Date; but in-any event, no less than sixty (G0)-days after the appointment
of the Monitor, tn acgordance with paragraph 15, above, and subsequent
reports-ghall be made quarterly thercafter;

d. Iminediately report! the following tyjes of misconduct ditectly to the
‘Office and not to the. Company: (1) any misconduct that poses a
significant risk to gublic heallfr oi safety; (2) any misconduct that irivolves
senior management of the Company; (3) any misconduct that involves
obstruction of justice; (4) any misconduct that involves a violation of any
federal ot state criminal statute, or otherwise involves erimindl activily; or
(5)-any misconduct that otherwise poses a significant risk of harii to ady
person or to any federal or state entity or prograii. On the other hand, in

_instances. whete the allegationg of misconduct are not credible or involve:
actions of individuals outside the scope of the Company’s business
operations, the Monitor may decide, in the exereise of hig or her
discretion, that the-allegations need not be reported directly to the Office;

e, After-consultation with the Company and the Office, and '1llowmg
: icasonable time for the Company of the Office to objest, the Monitor may
retain, at the Company's expense, consultants, accountants or otlier:
professionals the Monitor réasonably deems necéssary to agsist the
Monitor in the execution of the Monitor’s duties. Before retention, these

! This Office will determine Whother to also immediately report snid iniséonduct to' the Company.
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consullants, accountants or other professionals shall provide to the

. Monitot and thie Gompdny 4 proposed budget, 1f the Company believes
the costs.to be unreagoriable, the Company may bring the matter to the,
Office’s attention for dispute resolution by the Office and the Monitot
shall not retain $uch professionals until the ©ffice has resolved the
dispute; and

£ Monitor theinformation received by the-confidential hotline and e-mail
address as-deseribed in pavagraph 23 herein.

19.  The Company shall pr omptly notify the Monitor and the Offiee in writing of any
credible evidence of criminal conduet or serious wrongdoing by, orériminal investigations.of,
the Company, its officers, directars, employees and agents, of any tyjpd that become known to the
Company after the Effective Date, The Company shall provide the Moritor and the Office with
all relevant non-privileged documents and information concerning such allegations, imeluding
buit not lifilted 1o intornal audiit.reports, letters threatening litigation, “whistleblower” complaints,
civil complaints, and documents produced in civil litigation, In addition, the Company shall
report to the Monifor-and tlie Office conderning its planiied mvcstxgwttve measures and any
findings-and resulting remedial measures, internal and external, The Monitor in his orher
discretion indy condugt an investigation into any such matters, and nofhing in this paragraph
shall be construed as.limiting the ability of the Monitor to investigate and rsport to the Company
and the Office concernitig such matters:

Remedial Medsures

Responsibilities of Chief Compliance Officer ‘

20.  The Chief Compliance Officer shall be regponsible formonitoring the day-to-day-
complmnce activities of the Compauy The: Chief Compliance Officer shall be a membet of
senior managément of the Comparty who-réports divectly: to the Board of Directors and indirectly
to the Chief Executive Officer; and shall nat be-a subordinate to the General Counsel, the Chief
Financial and Strategy Qfficer, or any sales or clinical officers, The Chief Compliance Officer
shall make periodic (at least quarterly) xeports regarding compliance ratters to the Company
Board of Directors and is authorized to report on such matters direefly to the Company Board of’
Directors at any time.

21, The Chief Compliance Officer shall have the anthority to meet with, and require
reports and certifications on any subjeet from, any officér ox employee of the Company..

Compliqiice, Traluing; Hotline

22, The Company agrees to. enhance, support, and maintain its. cxlstlng, traitting and
education prograws, including any programs recommended by the Monitor pursuant to
paragraph 17, above, The programs, which-shall be reviewed and approved by the-Chief
Executive Officer, Board of Directars, General Coungél, Chief Compliance Officer, and the
Monitor, shall be designed to advance and underscore the Company’s commitment to exemplary
corporate citizenship, to best practices of éffective corporate governance and the highest
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principles of integrity and profegsionalism, and te' fostering a culture of openness, accountability
arid complianee with. federal health. caye laws throughout the Company. Completion of such .
training shall be mandatory for all Company officeis; executives; and employges who are
involved in Sales, Clinical, Bilfing, Legal, Compliance, and other senjor executives at the
Company as proposed by the Compliance Officer and approved by the Monitor-(collectively the
“Marndatory Patticipants”). Such training and education shall be consistent with the
requirements set forth in the CIA and cover, at 4 minimum, all relevant federal health care laws
anid regulations, internal controls in place.concerning the submission of ¢laims for payment to all
federal and state health care programs, the creation and ingintenimce of true, accurate, and
complete documentation pertinent to any hicalth care services furnished by the Company to
federal and state liealth care program beneficiaries, and the: obligations.assurhed by, and
responses expected of, the-Mandatory Participanis upon learning of improper, illegal, or
polentially illegal.acts relating to the Company’s practices, The Chief Executive Officer and
Bomd of Directors shall communicate to the Mandatory Participaits, in writing or by video, theix
review and endorsement of the training and education programs, The Company shall commence
providing this training within riinety (90) calendar days afier the Effective Date of this DPA.

23, The Company agtees to maintain a confidential hotline and e-mail address, of
which Company. emiployees, agents, and clients-are-inforfed, and which they eafi usg to notify
the Compary.of any concerns gbout walawful conduet, other wrongdolng, ot evidence that
Company practices do not conform to the requirements-of this Agreement, Subjept to Monitor
appioval, the Company may tetain 4 vendor to assiss i the:maintenance of the Company’s
confidential hotline'and ‘e-mail address, This hotling and e-nail address shall be reviewed by. the
- ‘Moniter, The Company shall post information about this hotling on, its webiite:and shall inform
all thase. who avail themselves of the hotline of the Company’s cominitnignt to nofi-retaliation
and t6 maintain confidenitiality and anonymily willy respect to such reports.

isclosuie of Monitor Reports

’ 24, 'The Company agrees that:the: Monitoy imay disclose hig or* her wiitteit reports, as
diteeted by the Office, to émy other federal law enforcement or regulatory agency in furtherance
of an invesfigation of any other matters discovered by, orbrouglit to the.attention of, the Office
in conneotion with the Office’s investigation of the Company or the implerdentation ofthis DPA.,
The Compaity imjiy identify any trade secret or proprietary information contained in any report,
and request that the Monitor redact such information pricr to disclosure;

Replucement of Moijtitoy

25.  The Company agrees that if the Monitor resigns or is unable to serve the balance
of his or her term, a successor shall be Selected by fhe Office consistent with United States
Departmenit of Justice ghidelines and paragraph 15, above, within forty-five (45) calendar days.
The Corpany agrees:that all provisions i this DPA that apply to the Monitor shall apply to any
successor Monitot. :




-Adopling Recommendations of Monitor

26.  The Company shall adopt all Reconmendations contained in each report
submitted by the Monitor to the Office, tinless the. Company objetts ta the Recoimmendation and
the Office agrees that adoptivn of the Recommendation should not be requh ed. The Monitor’s
reports.to the Office shall not be received or reviewed by the. Company prior to submission to the
‘ Ofﬁc - such mpmts w1ll be prehmmaxy untﬂ the Compmy is g1vcn the opy >01tumty, w1thu1 tcn
and the Ofﬁcc in wnung upon ‘suich 1epox ts, and the Monitor l\ae mvxewed and prowded fo the
Officé responses to such comments, upon Which such reports shall be considered final. In the
éyent the' Company disagrees with any Recommendation of the Monitot, the Company and the
Monitor may present the issue to the Qffice for its consideration and final decision, wiieli is noti-
appealabls. The Company shall hot be required o adopt any disputed Recommendation while
the mattet is subject to review. Ifa Recommondation is accepted, the Company will have a
reasonable amount of time to implement. the Recommendation,

Meeting with Representatives of the U.S, Attoriey’s Office for the District of New-Jersey,

27.  Within thirty (30) calendar days of the Effective Date of this DPA, the Company:
agrees to-call a meeting; on a date mutually agreed upon by the Company and the Office, of
Compaty seilor conipliatice, sales, and clinical executives;-and any other Company ¢mployees
whom the Company desires to'attend, and such meeting is 10 be atiended by representatives of
the Office for the purpose of communicating the goals and expected effect of this DPA

Cooperatiost

28,  The Compény dgreds that its continuing ¢ooperation during the term of this DPA
shall include, but shall not be limited to, the following:

a, Not engaging in orattempting to engage in any criminal conduct;

b, .Completely, tl uthfully and promptly disclosing 111 non-privileged
information wncmnmg all matters about which the Office and othet
government agencies designated by the Office may Inquiré with respect to
the Company’s compliance with health care laws, and continuing to
provide the Office, upon 1equest all non-privileged .documents and othey
materials Lelati’ng to suh inquiies;

e Congenting to any order sought by the Office-permitting disclosure to the
- Civil Divigion of the United States Department of Justice of any materials

relating to comphance with federal health care laws that constitute
“matters ocourring before the grand jury” within the meaning of Rule 6{¢)
of the Pederal Rules of Criminal Procedure, 1fthes Company asserts that
any such material contains (rade secréts or other plopnetary information,.
thie Company shall propose redactions.to the Office prior to disclostre to
any. other governmental entity, or.the material shall be accompartied by a

b




prominent warning notifying the agency of the proected status of the
material;

d, Making dvailable current Company officers and employees and using its
best efforts to make available former Company officers and employees to
provide information and/or testimony at all reasonable times,as tcc‘[uested
by the Offics, including sworn testimony before a federal grand jury or in
federal trials, as well as interviews-with federal law enforcement
authorities as'may relate to-matters involving compliance. with health care
laws. The Company is not required to request of its cupreat or former
officers and employees. thiat they forego seeking the advice of au attorney
nor that they dct contrary- to that advice, Cooperation under this paragraph
shiall include, upon request, identification of witnesses whio; tothe
Company’s knowledge, may have matetial npr- privxlcgcd information
regarding the matterg undat investigation;

e Providing testimony, certifications, and other noti-privileged information
deemed neeessary by the Offige or a court to identify or establish the
original location, authentieity, or-other evidentiary foundation negessaty to
adihit intd evidence documgnts in any ctiminal or other proceeding
relating to compliante with health care laws as requested by the Office;

£ The Company acknowledges and-understands that its firture cooperation is
an.impoitint fxétor in the decision of the Office to enter into tiis DPA,
and {lie Company dgrees to continug to cooperate- fully with the Offlce,
and with any other government agency designated by the Office, regarding
any- issu¢.about whick the Conipany has knowledge or information with
respect to compliance with health gare laws;,

g, This:agreément to coopetate does fiet apply to any information provided
by the Company to legal counse! in connection with the provisioir of legal
advice and the legal advice itself, orto information or decuments prepated
in anncip'xtion of litigation, and nothmg in this DPA shall be eonstrued to
require the Company to provide any such information or advice to the
Office or any-other government aggency; and

h. The cooperation provisions in this Agxeemént shall not apply if the gvent
that the Office pursues a criminal prosecution against the. Company,

Breach of Agreement

29, . Should the Office determine, in good faith and in its sole discretion, dufing the
" teérm of this DPA that the Company has commifted any criminal conduct subsequent to the
Effootive Date of this DPA, the Company shall, in the diseretion of thé Office and ¢onsistent
with patagraph 30, thelcaﬁcx bé subjéct to prosecution for any- federal crinives of which the Office
has knowledge, including crimes relating to the matters set forth in the Criminal Complaint and
the Statement of Facts. Except in the cvent of a breach of this Agreement, it is the intention of
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the. paities to this Agréement that all inyestigations of the Company relating to the matters set
forth in the: Criminal Complaint and the Statement of Facts shall not be pursued further as to the
Company.

30.  Should the Office determingin good faith and in ity sole discretion that the
Gompany hag knawingly and willfully breached any materlal provision of this DPA, the- Office
shall provide written notice to the Company of the alleged breatli aid provide the Company with
a three-week period from receipt of such notice in whichi to make a'presentation to the Office to
demonstrate that no breach oceiirred, or; to the extent applicible, that the breach wag riot matetial
of knowingly and willfully cornmitted or has been ctired, The parties undérstand and agroe that
should the-Company fail to make a presentation to the Office within the three-week period aftér”
receiving written nottee of an alleged breach, it shall be conclusively presuned that the:
Company is in breach of this DPA.. The parties further understand and.agree that the
determination whether the Company has breached ihis DPA resis solely in the discretion of the
Office, and the exercise of discretion by the Office under this paragraph is not subject (o review
in any court or tribunal outside the United States Department of Justice: In the event of any
breach of this DPA that results in.a prosecution of the Company, such prosecution may be
premised upoh.any information pravided by or on behalf of the Company to the Office at any
time, uniess otherwise agreed at the time. the information was provided.

_ 31, Tntheevent of breach of this DPA as defined in patagraphs 29-and 30 above,.the
Office shall have sole discretion to extend the term of the Monitor by a pexiod of up to 12
months, with a total terii nét to, exceed 36 months, ii lieu of prosecutitg the Company.

32.  In the event that the Company can demonstrate lothe Office that thiere exists a
change in ¢ireuistarices sufficient to eliminate the need for & Monitor, the Offiee may exetcise
Its diseretion, congistent with United States Department of Justice policy, to terminate the
monitorship, -

Waivers and Limitations

33. - The Company shall expressly waive all rights to a speedy trial pursuant to the
Sixth Amendment of the United States Constitution, Title 18, United States Code, Section.3161,
Federal Rule of Griminal Procedure 48(H), and any applicible Lacal Rules of the United States-
District Couit, for the District of New Jersey, for the period that this DPA is in effect for any
prosecution of the- Company relating to the allegations set fortli in thie Criminal Complaint and
the Statement of Facts, ‘ '

34, If the Office undertakes a prosecution under paragraphs 29 and 30, above, any
prosecution of the Company felating to tie allegations set forth in the Criminal Complaint and
ths Statement of Facts that-age not time-barred by the applicable statute of limitations as of the
Effoetive Date of this DPA may be commenced against the Company hotwithstanding the
expitation of any applicable statute of limitations during the tetm of the DRA. The Company

_ agrees to waive any claims of improper vete-with respest to afiy. prosseution.of the Compaity
relating to the allegations set forth in the Criminal Complaint.and the:Statement of Facts. This
waiver is knowing and voluntary and in express reliance on the advice of counsel, Any such
waiver shall terminate upon final expiration of this DPA.
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35.  Absent the expigss written consent of the Office to condust ifself otherwise, and
consistent with United States Department of Justiee policy, the. Company agrees that if, after the
Effective Date of this Agreement, the Company sclls all or substantially all of its business
operations as thiey exist as of the Effective Date of this Agreement to a single purchaser or group
of afTiliated pur chasers during the term of this Agwmnent, or merges with:a third party in a
{rapsaction in which. the Company is hot the surviving eitity, the Company shall inclide in ay
contract For such sale or merger a provision binding the purchaser, successor; or surviving entity
to continue. to comply with the Company’s obligations as contained in.this DPA.

36.  Nothing in this DPA restricts in any way the ability. of the Office to investigate
and prosecute any current or: former Compauy officer, employee, agent or attorngy.

Dismissal of Complaint

37.  The Office agress tlnt if the Gompauy comphes fully with all of its obligations
under this DPA, the Office, withinten (10) calendar-days of the éxpiratian of the term of this
DRA, will seek. d,lsml,ss:ﬂ with. pr gjudice of the Criminal Complaint.

38, Except as ofherwise provided héreln, during and upon the. conelusion of the tern
of this DPA, the Office agrees that it will not prosecute thc Company futther for conduet which:
falls within the scope of the grand jury investigation of the Office, or was known to the Offico as
of the date of the exécution of this DPA. The non-prosecution provisions of this DPA are
binding on the Qffice, the United:Stafes Attorney’s Offices for each of the other 93 judicial
districts of the United States, and the Criminal Division of the: United States Departréit of
Justice. ‘The non-prosecution provisions of this DPA shall not affect any actions taken by the
United States, civil or criminal, relating to federal tax mattors,

The Eull Agreement

39.  This DPA constitutes the full and complete agreement between the Company-and
the Office and supersedes any previous agreement between them. No addtttonal promises,
agreements, or conditions have beeen entered jnto other than thoseset forth in this DPA, and none
will be entered into unless in writing and signed by the Office, Company counsel, and a duly
authorized representative of the Company. It is.understood that the Office:may permit
exceptions to or excuse particular requireménts sel forth in this DPA at the written request of the
Company or the Monitor, but any such permission shall be in writing,

40 This DPA may be executed in counterparts, each of which shall be-deemed an
original but all of which taken together shall constitute one and fhe;same agreement.. The
exchange of coples of this DPA and of signatire pages by facsiniile or elgetronic trafismission
shall constitute effective executionand delivery of this DPA as to the:parties and may be used-in
licu of the ongmal DPA for all puiposes. Signatures of the parties i ansmitted by facsimile or
clectronic transiiission shall be deemed to be their original signatures for all purposes.
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AGREED TO:

W. Bradley Bensiétt ¥
Chief Executive Offiver
Maxim Healtheate Services, Inc.

felir

Date

. Gilmore Childers

* Attorney for the United States.
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DIRECTOR’S CERTIFICATE

[ have read this agxeement and cavefully reviewed every part of it with counsel for
Maxim Healtheate Seivieds, Tre, (the “Company”),. Tunderstarid the terms of this Deferred
Prosecution Agreement and-voluntarlily-agree; on behalf of the Company; to each of the terms.
Before signing this Deferred Prosecutlon-Agteament, [ consulted with the attorney for the
Company. The attorngy fully advised meof the Company's rights, of possible defenses, of the
Sentencing Guidelines’ provisions, and of the consequences of entering inte this Deferred
Prosecution Agreerent. No promises or inducements have been mado other than those
contained in this Deferred Prosecution Agreement, Furthermore, no one has-threatened or forced
me, orto my knowledige any. pergon authorizing this Deférred Prosecution Agreement on behalf
of the Company, in any way to enter into this Deferred Prosecution Agreement. 1am dlso
satisfied with the attorney’s vepreseitation in this matter; I certlfy that 1 am g director of the -
Company, and that I havebeen duly autherized by the Board of Directors of the Company to
execute this certificate on behalf of the Company,

4]y

Maxim Healthcare Services, Inc, . Date |
By: W. Bradley Beuneft
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CERTIFICATE.QOF COUNSEL

[ am counsel for Maxiini Healtheare Serviges, Ing, (the “Company™), In connection with
such representation, [ liave examined relevant Company documents, and bave discussed thig
Deferred Prosecution Agreement with the authorized representative of the Company. Based-on
my review of the foregoing materials and discussions, I am of the opinion that!

. The undersagncd dourisél is duly authorized to ultel into this Deferred Prosecution
Agreement on behalf of the Company; and

2, This Defeired Prosecution Agicement has been duly and validly anthorized, exeented
and delivered on behalf pf’ﬂie'(}onmpauya and fs.a valid and binding oblgation of the Cortipany.

Further, I 'have carefully reviewed every part of this Deferred Prosecution.Agreement
with directors of the Company.. I have.fully adviséd these directors of the Company’s rights, of
possible defenises, of the Sentenéing Guidelines® provisions, and.of the consequences of entcxmg
into this Agreement, Tomy knowledge; the Company’s decision to entér Iifo. this. Agieemedit is

" an informed and voluntary oite. .

a0

Date

Lamd Laemmlé-Weldenfcld Esq.
Patton Boggs LLE
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CERTIFIED.COPY OF RESOLUTION

" Upon motion duly made, seconded, and unanimously carried by the. affixmative vote of
all the Directors present, the following resolutions were adopted:

WH}:RFAS Maxim Healtheare Services, Ine. (the “Company™) las been engaged in
digcussions, with the United States Attorney’s Office for the District of New- Jmsay (the “Office™)
" in connection with an investigation being, conducted: by that Office;

WHEREAS, the: Board of the Company consents (o resolution of these discussions by
entering into a Deferred Prosecution Agreement that the Company Board of Directors has
reviewed: with outside counsel tépiesehting the Company, telating toa eriminal complaint to be-
filed.inthe U.S. District Court for the District of New Jersey charging the Company with
conspiracy fo:commit vielations of the federal health care fiaud statufe;

NOW THEREEFORE, BETT RESOLVED that outside counsel representing the Company:
from Patton Boggs LLP be; and they hereby are authonzed to execute the Deférred Prosecution
Agroement on behalf of the Company substantially in the same forn as reyiewed by the
Company Baard of Directors at this meeting and ss atiached hersto as Bxhibit A, and that o
Director of the Compény is-authorizéd to-sxecute the Director’s Certificate attached thereto,
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SECRETARY'S CERTIFICATION

I, Toi-Jéan Lisa, the duly elected Secretary of Maxim Healthcare Services, Inc. (the
- “Company™) a corporation duly organized undetr the laws of the State of Maryland, hereby
certify that the following is a true and exact copy of a resolution approved by the Board of

ﬂire tors of the Company by Written Consent in' Lieu of Special Meeting on the
Pa bz |

- WHEREAS, Maxim Healthcdre Services, Ine. has been engaged in discuissions withi the
United States Attorney’s Office for the District of New Jersey (the “Office”) in conneetion with
an investigation being conducted by the Office into activities of the Company relating to
fraudulent practices related to billing and documentation of patient care;

WHEREAS, thié¢ Board of Diréctors of the Company consents to resolution of these
discussions on. behdlf of the Company by enteung into adeferred prosecution agreement that the
Board of Directors has reviewed, with outside counsel representing. the Company, relating to a
criminal eomplaint to be filed in the U.S. District Court for the District of New Jersey char ging
the Company with conspiracy to commit:violations of the federal health care fiaud statufe;

NOW THEREFORE, BE IT RESOLVED that outside counsel representing the Company
from Pattont Boggs LLP be, and they heteby are autliorized to executs the Deferred Progecution
Agreement on behalf of the Company substantially in the same Form as reviewsd by the Board of
Directors at this meeting:and as attached hereto as:Exhibit A, and that-a Director of the. Company:
is authorized to execute the Director’s Certificate attached thereto,

TN WITNESS WHERE ¥, 1 have hiersunto 51gned iny hame ag Semetaly and affixed the
Seal of said Corporation thls .day of é}ﬁ 20117

-

Toni-Jean Lika, Secretaiy




Appendix A — Statement of Facts

Beginning in or about 2003,-and eontinuing through in or about 2009, within the District
of New Jersey, and elsewhere, MAXIM HEALTHCARE SERVICES, INC. (referred to herein-as
“MAXIM™), acting through certain of its former officers and employces, including setior
cmployccs, knowingly and willfully conspired, confedeiated and agreed with othets to exccute a
scheme and artifice to defraud health care benefit programs, including state Medicaid programs
and health care programs administered. by the U.8. Department of Vetgrans. Affahs (together
referred to hetein as “government health.care programs”), Additionally, MAXIM knowingly and
willfully conspired, confederated and.agreed with others to defraud government health care
programs of more than dpprommately $61 million by means of materially false and fraudulent
pretenses, representatioss, and plomiscs in connection with the delivery of and payment for
health care benefits, items, and services,

Govel‘nment' Health Care Programs

At all tites.relevant to this Statement of Facts, the Medicaid Program, as established by
Title XX of the Social Security Act and Title 42 of the Code of Federal Regul'xtwns, authorized
federal grantsto states for medical assistance to low-income persons who are blind, disabled, or
members of families with dependent chilkdren or quahﬁc(l pregnant women or children (herein
referred to as “Medicaid beneficiaries” or “Medicaid reciplents”).

States electing to participate in the Medicaid program had to-comply wnh the
requirements irposed by the Saclal Security Act and regulations of the Secretary of the United
States Deparlment of Hedlth and Human Services States participating fn the Medicaid program

ereated various state: Medicaid programs, reimbursing health care practmonexs health care;
facilities; or: health care plans fortendering Medicaid-coveied services to Medieaid beneﬁcmnes

The federal government reimbutsed states for a pomon of tlie states” Medjcaid

expenditures based ona formula tied to the per capita income fn.each state. The federal share of

Medicaid expenditures (otherwise referred to-as “federal financial parficipation” or “FFP™)
varied. ffom a mintmum of approximitely.50% to as much ag approximately. 74% of g state’s
lotal Mcrhca:d expenditures. :

The U.S. Departmerit of Veterans Affaits (reférred to hergin as “Veterans Affairs”),
through various programs, reimbursed health care pmctlhoncxs, health care. facilities, and/or
health care plans for rendering Vetérang Affair s-covcrcd services'to eligible veterans and their
eligible dependents.

MAXIM’s Participation in Government Health Caxe Programs

MAXIM conducted business in a number of diffevent segments within the health care
ridustiy. MAXIM derived a substanilal portion of its yevenue and profits from the staffing of
healtheare providers to patients requiring health care services, Within this market segment,
MAXIM provided staffing of cate pnowdms to favilities, such as hospitals, nursing homes; and
schools, as well as directly to patients requiring:care at home.




Bcgmnm g in or about 2003, and cantinuing through in orabouit 2009, MAXIM
participated in more than 500 goveriment health care programs, receiving reimbursement from
these programs for health care provided to. patients. During ihat time, MAXIM received more
than $2 billion in reimbursements from governinent health care programs in 43 states based on
billings submitted by MAXIM for services,

MAXIM derived more than halfof ifs annual revenue fiom reimbursenient by
government health care programs for care provided through MAXIM’s Homecare Division to
patients in their homes. MAXIM provided various levels of in-homé care, ranging from
asgistarice. with daily living aetivities and personaf care by unskilled home health aides; to the
provision.of a Full range of wursing services by Registéred Nurses, Licensed Practical Nurses,
Licensed Vocational Nurses, and Certified Nursing Assistatits.

At all times relevant to tiis Statement of Facts, government health care piograms
required that providers such.as MAXIM wicet certain qualifications. In addition, govérnment
health care programs required that, in order to receive reimbursetient; providers submit and/or
maintain certain documentation veritying that those qualifications had been inet. Specifié
requiréments varied améng health care pmgmms, but all gerierally had licensing requirements,
enabling the healtli care program to monitor the providers, In order to obtain a license, providers
were generally required to provide documentation verifying, Aiong, other things, that they had
adequate staff'to provide caré to patients and to-supeivise the pxowsnou of care to patients. In
addition to the licensing requirement, providers were generally required to submit and/or
maintdin documentation vcufymg, among other things: (1) care provided to patients; and ).
required training and qualifications of caregivers.

- The Conspiracy

Beginning in or. about 2003, and continuing through in or about 2009, cétain aspects of
MAXIM's aper ations emphasized salcs goals at the expenge of clinical and compliance.
regponsibilities, as reflected in certain aspects of its culture, training, ibcentive compensation,
and allocation of perscmneueqomec;s In addition, during this time-period; MAXIM did not have
in place appropriate training and compliancs programs to prevent and identify fraudulent

-condugt,

Begiining in or about 2003, and continuing 1hrough in or about 2009, MAXIM, through
certain of its former officers and employees, including sedior emplayees, cangpired to de{mud
government health care programs. [t was part of the corigpiracy that:

~ (a) MAXIM, through certain of its formier ofticers and employees, ineluding senior
employges, acting within the scope.of their duties and authorities, would and did
submit matemlly false and fraudulent billings to government health cate programs-
for services not iendered or otherwise not reimbursable by government health care
programs in order to fraudulently increase. reimbursements from goverument health
care programs, and correspondingly benefit MAXIM througlran increase in profits.




(by MAXIM, tirouglh cerlain of lts former officers and etployees, mcludmg senior
employees, acting witlin the scope of their duties and authorities; in erder to conceal
MAXIM’s submission of faise and f‘mudulem hillings to z,c)vernmcnt health care
prograthg, erigaged in and utilized: various - acts and strategies mcludmg, but not
limited to:

i. falsely and fraudulently creating or.modifying timesheets to.support billings fo
government health care programs fov services not rendered;

ii. falsely and fraudulently submitting billings through licenised. offices for care
actimlly superyised by tnlicensed offices whose-existence was concealed from
auditors and investigators operating on behalf of government health care
programs; and

iii. falsely and fraudulently creating or modifying dooumentatxon relating to
required administrative fasictions assoofated with billitigs subnijited to
government health care programs, ineluding dosumentation reflecting
requited training and qualifications of caregivers — for example: crcating
dccumentatmn fo niake it appeat categivers had received mandated training
which, in faet, they had not.received; creating documentation to make it

" appear caregivers’ skills hiad begn evaluated by supervisors when, in, fact, they
- had not been; and falsifying documentation regarding caregivers!
qualifications.s

(8). MAXIM, through certain of its former officers and employees, including senior
cmployeos, acting, within the seope of their duties and authorities, would and did.
engage in canduet iii a concerted and organized offort to conceal and cover-up. the
false and fraudulent nature of various MAXIM billings fo' goverhmenit health care -
prograris,
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A MEDICAID FRAUD VICTIM SPEAKS OUT:
WHAT’S NOT WORKING AND WHY

WEDNESDAY, DECEMBER 7, 2011

HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON GOV-

.. ERNMENT .ORGANIZATION, EFFICIENCY AND FINANCIAL
MANAGEMENT, JOINT WITH THE SUBCOMMITTEE ON
HEALTHCARE, DISTRICT OF COLUMBIA, CENSUS AND
THE NATIONAL ARCHIVES, COMMITTEE ON OVERSIGHT
AND GOVERNMENT REFORM,

Washington, DC,

The subcommittees met, pursuant to notice, at 10:07 a.m., in
room 2154, Rayburn House Office Building, Hon. Todd Russell
Platts (chairman of the Subcommittee on Government Organiza-
tion, Efficiency and Financial Management) presiding. ,

Present: Representatives Platts, Issa, Lankford, Gosar,
Besq arlais, Gowdy, Cummings, Towns, Norton, Connolly, and

avis,

Staff present: John Cuaderes, deputy staff director; Sery E. Kim,
counsel; Mark D, Marin, director of oversight; Brian Blase, profes-
sional staff member; Will L, Boyington, staff assistant; Molly Boyl,
parliamentarian; Tegan Millspaw, research analyst; Linda Good,
chief clerk; Laura Rush, deputy chief clerk; Gwen D’Luzansky, as-
sistant clerk; Suzanne Sachsman Grooms, minority chief counsel;
Yvette Cravins, minority counsel; Devon Hill, minority staff assist-
ant; Lucinda Lessley, minority policy director; Ashley Ettienne, mi-
nority director of communications; Jennifer Hoffman, minority
press secretary; Jaron Bourke, minority director of administration;
and Carla Hultberg, minority chief cleﬂ};.

Mr. PLATTS. This hearing will come to order. I appreciate every-
one’s attendance and welcome everybody here in this joint sub-
committee hearing, the Subcommittee on Government Organiza-
tion, Efficiency and Financial Management along with the Sub-
committee on Health Care, District of Columbia, Census and the
National Archives.

Today’s hearing will examine the serious problem of fraud, waste
and abuse in Medicaid. In fiscal year 2011, the Medicaid program
issued $21.9 billion in improper payments, higher than any pro-
gram in government except Medicare. It is unknown how much of
these improper payments are fraudulent or how much fraud goes
undetected, The integrity program is responsible for identifying im-
proper payments, educating providers about fraud and providing
assistance to States in order to combat fraud, waste and abuse. The
Patient Protection and Affordable Care Act of 2010 expanded fund-
ing for Medicaid program integrity, However, it also expands the
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gize of the Medicaid program and will increase Medicaid spending
by over $600 billion between 2014 and 2021,

Given this dramatic expansion, fraud detection and prevention
will be all the more important.

Better data quality is essential in reducing waste, fraud and
abuse. In 2006, CMS initiated two new data systems in an attempt
to improve quality and access. GAO issued a report finding that
both the new systems were inadequate and underutilized. GAO
also could not find any evidence of financial benefits in imple-
menting the new systems despite the fact that CMS has been using
ghem for over 5 years. There are also problems with State-reported

ata.

Many States are not reporting all required data and there are
often lag times for up to 1 year between when States report data
and when CMS gets it and verifies it. This makes it extremely dif-
ficult and often impossible to prevent data fraud before payments
are issued. And as I know, we will hear in the testimony here
today from one of our witnesses some of the information is as old
as 12 years, which is just unthinkable as far as usefulness of it.

As a result of poor data systems, CMS relies on contractors to
identify fraud through audit work, CMS spent $42 million on Med-
icaid integrity contractors in 2010, However, GAO has noted perva-
sive deficiencies in CMS’s oversight of its contractors and has
issued numerous recommendations to CMS.

Most of these recommendations have not been implemented. The
Office of Inspector General has been on the front lines of inves-
tigating fraud through its work with the State Medicaid fraud con-
trol units, MFCUs,

In 2010, these units conducted 9,710 fraud investigations and re-
covered $1.8 billion. This work is essential and would become even
more crucial as Medicaid expands. But States have limited re-
sources to combat the rising problem of Medicaid fraud, and there
is also a question of the incentive of States to do so because of
much of the money is coming back to Federal Government, not to
their own treasury.

Health care fraud is sometimes called a faceless or victimless
crime, and we also talk about it in terms of money lost. As a result,
it can be easy to overlook what a devastating impact it can have
on victims, beneficiaries who do not get the care that they need and
deserve,

Today we are joined by one such individual, Mr. Richard West,
a Vietnam war veteran and a victim of Medicaid fraud.

He and his lawyer, along with his son, will testify here today
about their personal experiences and their efforts to uncover fraud
within the Medicaid program,

And their casge is going to show that this isn’t just about money,
this is about ensuring that we do right by every American citizen
who is in need of medical assistance and is a part of the Medicaid
program. As Mr. West will share, it wasn’t just the millions of dol-
lars that was being stolen from American taxpayers, it was because
of that fraud that he was being denied care through the Medicaid
program, It is not just about money, it is about people. We will also
hear testimony from CMS, OIG and GAO on systemic problems
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within Medicaid and what must be done to provide effective over-
sight and reduce fraud, waste and abuse in the Medicaid program.

And now I am honored to recognize the ranking member of our
subcommittee, the gentleman from New York, Mr. Towns, for an
opening statement,

Mr. TowNs. Thank you very much, Mr, Chairman.

Let me thank the ranking member, Mr, Davis, as well for con-
vening today’s hearing on fraud in the Medicaid system. Weeding
out fraud is a bipartisan goal that all stewards of taxpayers’ dollars
should share, so I truly appreciate this opportunity to explore this
subject fully.

I thank the witnesses on both panels for joining us today to dis-
cuss their views. I especially would like to thank Mr. West for
sharing his story and for his service to this country, the Vietnam
War, Mr. West, I salute you.

There is no question that Medicaid is an essential program, It
provides a vital safety net for many children, seniors, and the dis-
abled who truly need it. It is unfortunate, however, that it has be-
come a target for bad actors seeking to game the system. There is
some positive news to note, even in this era of budget cuts. CMS,
in its efforts to undercover fraud, are actually making money for
the government and for taxpayers. For every $1 invested in fraud
prevention and detection, over $16 is actually recovered. Much of
this recovery came from cases like the very successful case brought
by Mr. West.

We need to be certain that we are encouraging whistleblowers
who become aware of these cases in the Medicaid program to bring
them forward. This administration has done an admirable job of
stepping up fraud detection in the Medicare and Medicaid pro-
grams, However, I understand that there have been a number of
recommendations made by GAO that intends to address this issue
but have not yet been adopted.

I look forward to exploring the limitations that CMS and HHS
has so that we can work together to further prevent undercover
and recover payments in the Medicaid system.

Thank you, Mr. Chairman, of course, and for this hearing and I
look forward to working with you and I yield back the balance of
my time,

Mr, PLATTS, Thank you, Mr. Towns. I am now honored to yield
to the chairman of the subcommittee on Health Care, District of
Columbia, Census and National Archives, the distinguished gen-
tleman from South Carolina, Chairman Gowdy.

Mr. GowpnY. Thank you, Mr. Chairman. Today the committee will
hear from Richard West, a man with firsthand knowledge of how
easily government programs are defrauded and how the govern-
ment all too often just doesn’t seem to care. Mr, West acted respon-
sibly and alerted the State of New Jersey Medicaid and his social
worker to the fraudulent behavior of his health care provider, but
none of the government agencies did anything. This is wholly unac-
ceptable. And this is why people have lost trust in the institutions
of government, and this is why our fellow citizens have so little
trust that we are spending their money as carefully as we would
spend our own,
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Mr, West kept track of the nursing care received and was able
to compare his records to the provider’s records. He found discrep-
ancies and because Medicaid capped the monthly services provided
to Mr. West, he was not receiving the care he was entitled to, In
other words, due to the fraudulent activities of the company pro-
viding Mr. West’s care, he reached the cap and Medicaid told him
his services were suspended. So not only was the provider ripping
off taxpayers, but the provider was also not providing the obligated
services to Mr, West.

It is impossible to believe that Mr, West’s story is isolated. Med-
jcaid is designated a high-risk program and is, therefore, highly
gusceptible to waste, fraud and abuse. Many experts believe the
loss rates for Medicaid and Medicare due to fraud equals about 20

percent of the total program funding., So perhaps as much as one-.

fifth of the money spent is wasted, and ignoring legitimate calls for
investigations into fraud when witnessed firsthand, has a chilling
effect on other like-minded people who might be willing to alert au-
thorities to abuse.

Most of the fraud occurs when providers bill for services never
delivered to Medicaid patients. According to Malcolm Sparrow, a
Harvard University expert on health care fraud, the rule for crimi-
nals is simple. If you want to steal from Medicare or Medicaid, or
any other health care ingurance program, learn to bill your lies cor-
rectly. Then for the most part, your claims will be paid in full and
on time without a hiccup by a computer with no human involve-
ment at all,

One reason for high rates of abuse might be that States do not
appear to have an adequate incentive to root out waste and fraud.
This is, in large part, due to the fact that a large part of what is
recovered must be sent back to Washington, Another reason may
be the Centers for Medicaid & Medicare Services doesn’t typically
?“ila&yze claims data for over a year after the date the claim was
iled.

This lag time indicates CMS needs to update the tracking system
used to root waste, fraud and abuse of the Medicaid system out.

Although every tax dollar inappropriately spent is a concern, the
magnitude of waste, fraud and abuse in Medicaid elevates this
problem,

Our country now spends $430 billion on Medicaid a year. And
CMS projects the total spending on Medicaid will double by the end
of this decade. States are struggling to deal with Medicaid’s growth
and Medicaid is crowding out State priorities like education, trans-
portation and public safety.

1 look forward to today’s hearing and hearing from our witnesses
and hopefully flushing out ideas for eliminating the amount of tax
dollars that are being wagted through the Medicaid program, When
folks like Mr, West are being hurt and neglected due to fraud, it
is time to find solutions and our fellow citizens, the ones who trust
us enough to let us be their voice in this town are increasingly los-
ing confidence that we are not serious about tackling waste, fraud
and abuse. We must reclaim their confidence. We do that one epi-
sode at a time, and we might as well start with Mr. West. With
that, I would yield back to the chairman,

[The prepared statement of Hon. Trey Gowdy follows:]

——
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Today the Corrunittee will hear from Richard West, a man with first-hand knowledge of
how easily government programs are defrauded and how the government too often does
not seem to care. Mr. West acted responsibly and alerted the state of New Jersey,
Medicaid, and his social worker to the fraudulent behavior of his health care

provider. But none of the government agencies did anything, This is unacceptable. This
is why people have lost trust in the institutions of government. This is why our fellow
citizens have so little trust that we are spending their money as carefully as we would
spend our own, :

Mr, West kept track of the nursing care received and was able to compare his records to
the provider's records. He found diserepancies and because Medicaid capped the
monthly services provided to Mr, West, he was not receiving the care he was entitled, In
other words, due to the fraudulent activities of the company providing Mr, West's care,
he reached the cap and Medicaid told him his services were suspended. So not only was
the provider ripping off taxpayers but the provider was also not providing the obligated
services to Mr, West,

It is impossible to believe that Mr. West's story is isolated. Medicaid is designated a high
risk program and is therefore highly susceptible to waste, fraud and abuse, Many experts
believe that loss rates from Medicare and Medicaid due to fraud equals about 20 percent
of total program spending. So, perhaps as much as 1/5 of the money spent is wasted and
ignoring legitimate calls for investigations into fraud — when witnessed firsthand —has a
chilling effect on other likeminded people whe might be willing to alert authorities to
abuse,

Most of the fraud occurs when providers bill for services never delivered to the Medicaid
patients, According to Malcolm Sparrow, a Harvard University expert on health care
fraud: “The rule for criminals is simple: If you want to steal from Medicare, or Medjcaid,
or any other health care insurance program, learn to bill your lies correctly, Then, for the
most part, your claims will be paid in full and on time, without a hiccup, by a computer,
and with no human involvement at all,”

One reason for high rates of abuse might be that states do not appear to have an adequate
incentive to root out waste and frand. This is in large part due fo the fact that a large part
of what is recovered must be sent back to Washington, Another reason may be the
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Centers for Medicare and Medicaid Services (CMS) doesn’t typically analyze claims data
for over a year after the date the claim was filed, This lag time indicates CMS needs to
update the tracking system used to root out fraud and ebuse of the Medicaid system

Although every tax dollar inappropriately spent is a concern, the magnitude of waste,
fraud, and abuse in Medicaid elevates this problem. Our country now spends $430
billion on Medicaid a year, and CMS projects that total spending on Medicaid will double
by the end of this decade. States are struggling to deal with Medicaid’s growth, and
Medicaid is crowding out state priorities like education, transportation and law
enforcement.

Tlook forward to hearing from today’s witnesses and hopefully flushing out ideas for
limiting the amounts of tax dollars that are being wasted through the Medicaid

program, When folks like Mr. West are being hurt and neglected due to fraud, it is time
to find solutions, And our fellow citizens — the ones who trust us enough to let us be their
voice — are increasingly losing confidence that we are serious about tackling waste, fraud,
and abuse, We must reclaim their confidence, We do that one episode at a time, And we
might as well start with Mr, West,

—
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Mr. PLATTS, I thank the gentleman, I am now pleased and hon-
ored and yield to the ranking member of the Subcommittee on
Health Care, District of Columbia, Census and National Archives,
the gentleman from Illinois, Mr. Davis,

Mr. Davis. Thank you very much, Chairman Platts, Chairman
Gowdy, Ranking Member Towns, I thank all of you for holding to-
day’s hearing, Reducing waste, fraud and abuse in health care is
al‘li;e\re and desirable policy shared by Republicans and Democrats
alike,

It is disturbing that some entrusted with caring for our most vul-
nerable populations would seek to defraud the government by false-
ly billing for services, It is the height of corporate greed. In this
era of budget shortfalls and cuts, we can no longer stumble upon
these bad actors. We must be vigilant in locating and weeding out
fraud. The proper resources must be dedicated to root out waste
and abuse. Our taxpayer dollars are too precious. The more funds
expended on phantom services delay or extinguish the authentic
and necessary health care programs and services that people de-
pend upon daily.

As Medicaid is determined to be a high-risk program, I want to
further encourage CMS to fully utilize and implement all of the
tools available in this fight, including the Integrated Data Reposi-
tory and the One Program Integrity. These technological programs
are invaluable in consolidating the data necessary in fraud detec-
tion, The Patient Protection and Affordable Care Act further pro-
vides tools to fight Medicaid fraud. The licensure and background
checks on providers and suppliers are a productive first step for
program integrity.

In the enforcement arena, the new civil penalties created for fal-
sifying information is evidence that the Federal Government takes
fraud seriously. To that end, the Affordable Care Act adds $10 mil-
lion annually for fiscal years 2011 through 2020,

Simply put, fighting health care fraud is good fiscal policy.

And T might add that.I am totally opposed to fraudulent prac-
tices in medicine, especially involving the most vulnerable, the
most unsuspecting, and, in many instances, the most gullible mem-
bers of our society. I have seen firsthand low-income communities
deal with Medicaid meals where people are lined up to be taken ad-
vantage of. These are practices we should not, cannot and must not
tolerate.

Therefore, 1 applaud the tireless efforts of Mr. Richard West. He
serves as an example to others, He saw a wrong and tried to right
it. And so we all thank you, Mr. West. I look forward to your testi-
mony and the testimony of all the witnesses. And I thank you, Mr,
Chairman, and yield back.

Mr, PLATTS, I thank the gentleman. We have also been joined by
the distinguished ranking member of the full Committee on Over-
sight and Government Reform, the gentleman from Maryland, Mr.
Cummings, And I recognize him for an opening statement, .

Mr. CUMMINGS. Thank you very much, Mr. Chairman. I would
also like to thank Mr. West for taking the time to come to Capitol
Hill today to share his experience so we might apply the lessons
learned from his case to future policy and law enforcement deci-
sions. Last year, Medicaid provided critical health care services to
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an estimated 56 million Americans in need, the vast majority of
whom are seniors, individuals with disabilities, and children. Since
so many Americans rely on this program, it is imperative that we
root out fraud because every dollar squandered is a dollar that does
not go to critical health care services for these vulnerable Ameri-
cans,

Today’s hearing focuses on a case that was brought to light by
Richard West, a Medicaid beneficiary who asserted his rights under
the False Claims Act to prosecute fraud against the Medicaid sys-
tem by Maxim Healthcare Service, Mr. West’s lawsuit retrieved
nearly $150 million for the U.S. taxpayers. We need support efforts
by people like Mr. West to ensure that American citizens are em-
powered to take on corporate wrongdoing. The written testimony of
our witnesses on the second panel also makes clear that we need
better coordination between State and Medicaid programs and the
Centers for Medicare & Medicaid Services to reduce duplicative ef-
forts and better align resources,

Fortunately, the Affordable Care Act provides additional funding
to fight waste, fraud and abuse in Medicaid. It also contains a
number of provisions designed to improve data quality and promote
data sharing between Federal agencies, the States and health care
providers, ’

The fight against unscrupulous companies like Maxim
Healthcare Services requires more resources, not less, When we in-
vest in fraud prevention, government spending more than pays for
itself. That is one reason why repealing the Affordable Care Act
and cutting Medicaid’s enforcement budget would be very short-
gighted, and indeed, counterproductive.

look forward to the testimony of our witnesses today, and 1
hope their recommendations will help reduce fraud, waste, and
abuse and create a stronger Medicaid program for those who rely
on it.

And with that, Mr. Chairman, I yield back.

[The prepared statement of Hon, Elijah E. Cummings follows:]
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Thank you, Mr, Chatrman, I would also like to thank Mr, West for taking the time to
cotne to Capitol Hill to share his experience so we might apply the lessons fearned from his case
to future policy and law enforcement decisions,

Last year, Medicaid provided critical health cate services to an estimated 56 million
Americans in need, the vast majority of whom are senjors, individuals with disabilities, and
childven. Since so many Ameticans rely on this program, it js imperative that we root out fraud,
b every dollar squandered s a dollar that does not go to critical health care services for
these vulnerable Americans.

Today’s hearing focuses on a case that was brought to light by Richard West, a Medicaid
benefioiary who asserted his rights under the False Claims Act to prosecute fraud against the
Medicaid system by Maxim Healthoare Service, Mr, West's lawsuit retrieved nearly $150
million for the U.S, taxpayers. We need to support efforis by people Iike Mr, West to ensure that

_American oitizens ate empowered to take on corporate wrongdoing.

The written testimony of our Wiinesses on the second panel also makes clear that we
needs better coordination between state Medicaid programs and the Centers for Medicare and
Medicald Services to reduce duplicative efforts and better align resources.

Fmtunatcly; the Affordable Care Act provides additionel funding to fight waste, fraud,
and abuse in Medicaid, It also contains a number of provisions designed to improve data quality
and promote data sharing between federal ‘agcncies. the states, and health care providers,

The fight against unscrupulons companies like Maxim Healthcare Services requires more
resources, not less, When we invest in fraud prevention, government spending more than pays
for itself, That is one reason why repealing the Affordable Care Act and cutting Medicaid's
enforcement budget would bo shorisighted and counterproductive.
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1 look fornward 1o the testimony.of.om wiinesses, today. and hope then recommendations
will help reduce fraud. waste, and abuse und yieate a stronger Medicaid pogram fot those whe
rely on .

Contact: Ashley Etienne, Communications Direclor, (202) 226-5181,
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Mr. PrATTS. I thank the gentleman, and yield to the distin-
guished gentleman from Virginia, Mr. Connolly, for his opening
statement,

Mr. ConNoOLLY, Thank you Mr. Chairman and thank you for your
leadership on this important subject.

Reducing Medicaid improper payments contributes directly to the
long-term health of these essential health care programs. 1 appre-
ciate our two subcommittees holding a hearing on the different
anti-fraud programs within HHS and Centers for Medicare & Med-
icaid Services. While HHS and CMS are devoting unprecedented
attention to reducing Medicaid fraud, it is clear we must do more
to reduce improper payments and protect the economic security of
individuals such as Richard West who have lost benefits tempo-
rarily as a result of attacking Medicaid and Medicare fraud,

As the written testimony of this hearing makes clear, Congress
and the administration have devoted a great deal of effort to reduc-
ing improper payments within the last decade. In 2005, Congress
passed the Deficit Reduction Act which established the Medicaid
integrity program. The MIP provides States with technical assist-
ance to identify and prevent fraud which is appropriate since
States administer Medicaid.

The Deficit Reduction.Act also requires CMS to work with Med-
icaid integrity contractors to ferret out overpayments, conduct au-
dits and educate program participants about fraud prevention.

CMS uses this and other data for its Medicaid statistical infor-
mation system which includes eligibility and claims information
across the country. By maintaining a central data base, CMS can
conduct analyses which identify possible fraud or areas where
fraud is likely to occur. It also works with agencies to duplicate
best practices and has identified 52 of them that could be rep-
licated all across the country. Despite these laudable efforts, it is
clear more can and must be done to reduce fraudulent Medicaid
payments,

As the testimony of Mr, West today and Robin Page West dem-
onstrates, CMS has not always been responsive to reports of fraud.
I look forward to learning more from Ms. Brice-Smith and Mr.
Cantrell about what CMS is doing to prevent such negligences from
occurring in the future,

Continuing robust implementation of existing policies is essential
because CMS also must implement important reforms enacted
under the Affordable Care Act.

As Ms. Brice-Smith notes in her testimony, the Affordable Care
Act sometimes referred to as ObamaCare significantly strengthens
anti-fraud programs. These include elementary reforms such ag re-
quiring service providers and suppliers to document orders and re-
ferrals, The Affordable Care Act also established the Medicaid Re-
covery Auditor Contract [RAC] program to create incentives for
contractors to reduce fraudulent payments and in conjunction with
Secretary Sebeliug’ Center For Program Integrity, the Affordable
Care Act is designed to identify improper fraud payments before
they are issued by CMS.

I hope today’s testimony illuminates the progress we have al-
ready made and additional administrative improvements which
would reduce Medicaid fraud. Perhaps we should consider more
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gtringent punishments for companies and individuals who system-
atically defraud Medicaid. As Mr. West suggests in his testimony,
cqnsider harsher punishment for the management of such compa-
nies.

Again, I thank you Mr, Chairman for holding this very important
hearing, part of a series of getting at so called improper payments
from the Federal Government which total $125 billion a year. So
there is plenty of work to be done. Thank you.,

Mr. PLATTS. I thank the gentleman. I thank all of our witnesses
and guests, your patience while we gave our opening statements,
but now we are going to move to why we are really here, and that
is to hear from our witnesses, and we are honored in our first panel
to have a true patriot, Mr, Richard West, who served our Nation
not just in uniform during the Vietnam War, which we are all eter-
nally grateful and indebted to you for that service, but also Mr,
West’'s service as a private citizen who saw a wrong and sought to
corlxiecl;1 i({;, and when the government didn’t take action to correct
it, he did.

And so, Mr. West, we are honored to have you here along with
your attorney, Attorney Page West and your son, Adam,

As is consistent with the rules of the committee, we need to
swear all three of you in before we have your testimony, Ms. West
and Adam, if you would stand and raige your right hands and we
will swear all three of you in,

[Witnesses sworn,]

Mr, PraTTs. Let the record reflect all three witnesses have af-
firmed the oath.

And you may be seated.

And on behalf of Mr. Richard West, who I will save his voice for
questions, we are going to have his son Adam read his opening
gtatement. Adam, if you are ready, please begin.

STATEMENTS OF RICHARD WEST, VICTIM OF MEDICAID
FRAUD; AND ROBIN PAGE WEST, ATTORNEY, COHAN, WEST,
& KARPOOK, P.C.

STATEMENT OF RICHARD WEST

Mr. ADAM WEST, Thank you, Chairman Platts, Chairman Gowdy,
Ranking Member Towns, Ranking Member Davis, and distin-
guished members of the subcommittees for inviting me to discuss
Medicaid fraud. I received home health care and other services
through the Community Resources For People With Disabilities
Medicaid Waiver program. As a ventilator wheelchair and oxygen-
dependent person, I qualified for the government-funded program
that provides Medicaid benefits up to 16 hours per day of in-home
nursing care. There’s a limit on the services under this program
each month, and benefits may be suspended or reduced if the
monthly cap is exceeded.

Beginning in March 2003, I received home health care through
Maxim Health Care Services under this program. Maxim billed the
home health care services to Medicaid which paid for them with
both State and Federal funds. In September 2004, I received a let-
ter from the New Jersey Department of Human Services Division
of Disability Services Home and Community Services telling me

—
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that I had exceeded my monthly cap and that my Medicaid services
were being temporarily reduced or suspended as a result. This pre-
vented me from obtaining needed dental care.

I complained to the State of New Jersey, I complained to Med-
icaid, and I complained to a social worker who was assigned to me
telling them that Medicaid had been billed for nursing care I had
not received. None of them did anything about it. Since none of the
government agencies I had contacted about this did anything, I
hired a private attorney, Robin Page West, no relation, of Balti-
more, Maryland, who filed on my behalf a whistleblower lawsuit
&ndqr the Falgse Claims Act that triggered an investigation of

axim.

Somebody decided to make a profit on my disability and rip off
the governmeént, That was wrong and the right thing for me to do
was to expose it. But because the case was under seal while the
government investigated, I couldn’t talk about it. Sometimes I had
trouble getting nurses and I suspected word had gotten out that I
was a troublemaker. Over the course of the government’s investiga-
tion, viruses made me severely ill. Each day when I sat alone in
my home and no nurse came, I got sicker and sicker. I was afraid
of dying and leaving my son with a big legal mess. I feared that
if I were no longer alive, the case might be dismissed. Meanwhile,
the government investigation carried on, and investigators kept
discovering more and more billing improprieties,

Finally after 7 years, the government reached a settlement with
Maxim and the case went public with Maxim paying a civil settle-
ment of approximately $130 million and a criminal fine of approxi-
mately $30 million. This was the largest home health care fraud
settlement in history, Yet Maxim is still permitted to do business
with the government and none of the executives went to jail. De-
tails of the gettlement are available at
www.homehealthcarefraudsettlement.com.

Mazxim was overbilling and under delivering basic services to
America’s oldest, sickest and poorest. The goal was not to provide
better services and products at lower prices, but rather to see if
they could take advantage of weak Medicare and Medicaid over-
gight, to see if Uncle Sam could be ripped off and no one noticed,
to see if patients who complained would not be taken seriously or
would give up after a few calls to Medicaid, And guess what? They
were right, Maxinm’s game went on for years and America’s tax-
payers were systematically ripped off.

But not only were taxpayers ripped off, when corporations rip off
Medicare and Medicaid there are other victims besides taxpayers.

Maxim took services from people like me.

Despite the big monetary settlement, Maxim executives did not
go to jail and the company was not excluded from doing future
business with Medicare and Medicaid, The settlement received a
lot of these covers that many folks asking why this was. How is it
that a company that takes millions of government dollars is not en-
titled to continue along in business, while a shoplifter of a few $100
worth of merchandise will be sent to jail. It is commendable that
the government did take on Maxim, but until corporate executives
receive harsher penalties, I do not think we will see the fraud stop.
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Having the corporation pay some settlement money is just a cost
of doing business for the fraudsters,

The settlement money does not even come out of their own pock-
ets, Changing that and sending some executives to jail may actu-
ally make the fraud stop.

How many other companies got away with this same fraud for
the last 7 years? How many other people saw thig and did nothing?
How many were afraid of losing their health care for being a trou-
blemaker? That is what happened to me. At this time, I am being
told my Medicaid will end because of this settlement, My whistle-
blower recovery is being paid over 8 years with half of it coming
at the end of that period. In the intervening years, there will not
be enough to pay for my in-home care, I will go broke or die.

This is the price of doing the right thing. Do I know of other com- .

panies doing fraud? Yes, Four, Can I tell anyone? No. I can’t afford
to lose any more services. I thought if you do the right thing that
maybe things would work out in the end, but maybe not. I am a
Vietnam veteran and never took or asked for any services I didn’t
need, I lived a productive life and raised my son, Adam West, This
program allowed me to live in my own home, to see him graduate
high school and college, and now he is living on his own, If some-
one is willing to steal from and old sick vet, I would think my gov-
ernment would help. If T had an HMO, who would help? Should I
call their CEQ? It took 7 years, but I had the full weight of the
U.S. Government behind me, Many folks are not as fortunate.

I came to this hearing hoping fo help Congress help other people
who need help through no fault of their own. Thank you again for
inviting me to testify. I look forward to answering your questions.

Mr, PLATTS. Thank you, Mr. West.

[The prepared statement of Mr, West follows:]

—




15

‘Testimony of Richard W, West
before the
House Commitfee on Oversight and Government Reform
Subcommitiee on Government Organization, Efficiency and Financial Management
and the
Subcommitte(e on Healtheare, District of Columbin, Census and the National Archives

December 7, 2011

Thank you Chairman Platts, Chairman Gowdy, Ranking Member Towns, Ranking Member
Davis and distinguished members of the Subconmittees, for inviting me to discuss Medicaid fraud,

1 received home health care and other services through the Community Resources for People
with Disabilities Medicaid waiver program (CRPD). As a ventilafor and whecichair and oxygen
dependent person, 1 qualified for this government-funded program that provides Medicaid benefits and
up to 16 hours per day of in-home nursing care. There is a limit on the services under this program
ench month, and benefits nuy be suspended or reduced if the monthly cap is exceeded.

Beginning In March of 2003, [ received home health care through Maxim Healtheare Services
under this program, Maxim billed these home heath care services to Medicaid, which paid for them
with bath state and federal funds,

[n September of 2004, I received a letter from the New Jersey Department of Human Services
Division of Disabilily Services, Home and Community Services, telling me that ! had exceeded my
monthly cap and that my Medicaid services were being temporarily reduced or suspended as a result.

This provented me from obtaining needed dental care.

1 hiil been keeping track of the number of hours of nursing care 1 had been receiving and [ knew

that T had not exceeded my cap, After examining my own records and the records Medicaid shared with

me, it Jooked like Maxim had billed Medicaid for approximately 735 hours of nursing care at $28.00
l
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per hour that I never received during the period April 2003 to July 2004.

Based on conversations that [ had had with my nurses, | did not believe that these were
bookkeeping crrors or accidental mistakes, T thought Maxim was deliberately billing for nursing cave
that it did not provide so that it could make more money.

T complained to the State of New Jersey, I complained to Medicaid, and T complained to a social
worker who was assigned to me, telling them that Medicaid had been bilted for nursing care that 1 had

not received, None of them did anything about it.

* Since none of the govermnment agencies I had comtacted about this did anything, T hired a private
attomey, Robin Page West, (no relation), of Baltimore, Maryland, who filed on my bchalf a

whistleblower lawsuit under the False Claims Act that triggered an investigation of Maxim,

Sotmebody decided to make a profit on my disability and rip off the govemment. That was
wrong, and the right thing for me to do was expose it. But because the case was under seal while the
government investigated, 1 couldn't talk about it. Sometimes | had trouble getting nurses and [
suspected word had gotten out that I was a troublemaber, Over the course of the government's
investigation, viruses made me severely ill. Each day when 1 sat alone in my house and no nurse came,
T got sicker and sicker. I was aftaid of dying and leaving my son with a big legal mess. [ feared that if |
were no tonger alive, the case miglit be dismissed, Meanwhile, the government investigation carried on,
and investigators kept discoveting more and mote billing improprieties.

Finally. alier seven years, the government reached a settlement with Maxim and the case went
public, with Maxim paying a civil settlement of approximately $130 million and a criminal fine of
approximately $30 million, This was the largest home healthcare fraud settlement in history. Yet
Maxim is still permitted to do business with the government, and none of its executives went to jail,
Details of the settlement are at www.homchealthearefraudsettiement.con.

Maxim was over billing and under delivering basic services to America's oldest, sickest and
2

—
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poorest. The goal was not 1o provide better services and products at Jower prices, but rather to see if’
they could take advantage of weak Medicare and Medicaid oversight--to see if Uncle Sam could be
ripped of and no one would notice, To see If patients who vomplained would not be taken seriously oy
would give up afler a few calls to Medicaid, And guess what? They were right. Maxim's game went
on for yems, and America's taxpayers were systematically ripped off. But not only were taxpayers
ripped off. When corporations rip off Medicare and Medicaid, there are other victims besides
taxpayers. Maxim took services from peapic like tme.

. 1's hard to get the the government's attention without filing a False Clalms Act case. T doubt I
was the first person to call Medicaid about the billing [raud going on at Maxim. For all I know 20 or
30 other people called the Medicaid tip line before me, and they wete simply ignored. My distinction
is not that I called a tip line. My distinction is that 1 was the first person to assemble the physical,
visible evidence of Maxim's fraud, and I was the first person to hite a goad lawyer and file a False
Claims Act case about that fraud. The goverument cannot simply ignore a False Claims Act as if it was
just an email or @ voice message fell on the Medicaid tip line, The way you get the povernment's
attention if yon suspect fraud is rof to call them on the telephone; it's to get a good False Claims Act
lawyer and file a case. Then the government has lo investigate. They simply cannot press the “delete"

key and make it disappear.

Despite the big monetary settl t, Maxim ives did not go to jail, and the company was

nol exetuded from doing future business with Medicare and Medicaid, The settlement received a lot of
news coverage that had many folks as};ing \vﬁy that was, How is it that a company that takes millions
of government dollars it's not entitled to can conlinug on in business, while u shoplifter of a few
hundred dollars worlh of merehandise will be sent to jail? It is commendable that the government did
take on Maxim, but until corporate executives receive harsher penalties, ¥ do not think we will see the

fraud stop, Having their corporation pay some settlement money is just a cost of doing business for the

3
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frandsters, The settfement money doesn't even come out of their own pockets. Changing that, and

sending some executives to jail, might actuatly make the fraud stop,

How many other companies got away with this same fraud for the Jast seven years? How many
other people saw this and did nothing? How many were aftaid of losing their healthcare, for being a
trouble maker? That is what happened to me, at this ime I'm being told my Medicald will end because

of this settlement,

My whistleblower recovery is being paid over over eight yeurs with half of it coming at the end
of that period. In the intervening years, It will not be enough 1o pay for my in home care. T will go
broke or die. This is the price of doing the right thing. Da | know of other companies doing fraud? Yes,
four, Can [ tell anyone? No, T can't afford to lose any more services! I thought if you do the right thing

that things would work out in the end; maybe not,

Tam a Vietnam veteran, and never took or asked for any services 1 didn’t need. [ have lived a
productive life, and raised my son Adam R, West. This program allowed me live in my own home, to
see him graduate high school and college, and now he is living on his own. I someone is willing to

steal from a sick old vet I would like to think my government would help!

11 had an HMO who would help? Should 1 call theiv CEQ ? 1t took seven years but I had the
full weight of the United States of America, my government behind me. Many folks are not ag

forlunate,

I came to this hearing hoping to .help Congress help the other people who need help through no

fault of their own,

Thank you agoin for inviting me fo testify. T look forward to answering your questions.
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Mr. PLATTS. Ms. West, if you would like to share your testimony.

STATEMENT OF ROBIN PAGE WEST

Ms. PAGE WEST. Thank you, Chairman Platts, Chairman Gowdy,
Ranking Member Towns, Ranking Member Davis and distin-
guished members of the subcommittees for inviting us to discuss
Medicaid fraud. I represented Richard West in the Medicaid fraud
lawsuit that resulted in the $150 million settlement with Maxim.
For the past 20 years, I have focused on bringing cases such as Mr.
West’s to recover money the government has lost to fraud. I am
also the author of a book on this subject published by the American
Bar Association entitled Advising the Qui Tam Whistleblower,

In examining ways to improve oversight and accountability of
Medicaid, it is helpful to look at the process we followed in bringing
Mr, West’s Medicaid fraud lawsuit. As he testified, after Mr. West
attempted to bring this matter to the government’s attention by
contacting the State, the Medicaid program and his social worker,
all to no avail, he turned to a private lawyer, We then brought a
lawsuit under the False Claims Act [FCA], which empowers an or-
dinary person to step into the shoes of the government and sue
fraudsters to recover the amounts stolen plus civil penalties and
trouble damages.

The person who sues on behalf of the government, the whistle-
blower, is known as a qui tam relater, based on a Latin phrase that
trfilnslates as he who sues on behalf of the king as well as for him-
self,

The act provides for a whistleblower reward that in a successful
intervened case can range from 15 to 25 percent of the govern-
ment’s recovery. In our case, using records Mr. West had kept, we
showed how the number of hours Maxim had billed Medicaid ex-
ceeded significantly the number of hours Mr, West received. In ad-
dition, we gave the government information Mr, West had learned
through discussions with various of his nurses that led him to be-
lieve Maxim was doing this on purpose. .

The FCA provides 60 days for the government to decide whether
to intervene in a case, and if it needs more time, it must request
it from the court. This is quite different from hotlines that are not
accountable for acting on callers’ tips within a certain period of
time, if at all. The FCA is also different from oversight programs
and contractors that exist to identify improper payments and fraud.
These cost the government money, sometimes more than they re-
cover. For example, CMS’s senior Medicare patrol program teaches
geniors and others how to review Medicare notices and Medicaid
claims for fraud and what to do about it.

Over 14 years, from 1997 to 2010, it saved $106 million. But its
current annual budget of $9.3 million leads to the question whether
it is even saving what it costs,

The incentive of earning a False Claims Act whistleblower re-
ward, on the other hand, mobilizes private individuals and their at-
torneys to do the work without the need for any government pro-
grams. The FCA model also outperforms the Medicare Recovery
Audit Contractor, RAC, program which although it pays contrac-
tors a percentage of the improper payments they recoup stills dips
into the recouped fund to pay those contingencies,
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Not so with FCA recoveries. Not one dime comes from taxpayers
to pay for these recoveries because the statute allows recovery of
triple damages from the fraudster so that the government can be
made whole for the cost not only of the whistleblower rewards, but
also the investigation, prosecution and lost interest over time, not
to mention the savings caused by deterrence.

There is no doubt that the cases whistleblowers are bringing to
the government are of high quality. As shown on this graph, which
is based on Department of Justice statistics, recoveries from whis-
tleblower-initiated cases by far outpace those in government-initi-
ated cases. More than 80 percent of the False Claims Act cases now
being pursued by the U.S. Department of Justice were initiated by
whistleblowers, and the amounts of the recoveries are in the bil-

.lions each year..... .. .

In closing, one aspect of Mr, West’s case that I would like to
highlight is that the waiver program capped his benefits at a
monthly amount that if exceeded, triggered a denial of further
Medicaid benefits. So when Mr, West went to the dentist, he was
informed that he could not get treatment because he had sup-
posedly exceeded his cap.

In most Medicare, Medicaid and other Federal and State health
programg, that would not happen because there is no cap that
stops benefits from being paid, so even if Medicaid beneficiaries no-
ticed suspicious billing, they have no incentive to spend time ques-
tioning them because their future Medicaid benefits are not at
stake, And this is one reason I believe we have not seen more
health care fraud cases initiated by Medicare and Medicaid bene-
ficiaries.

Thank you again for inviting us to testify. I look forward to an-
swering your questions.

[The prepared statement of Ms. Page West follows:]
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Thank you Chairman Platts, Chairman Gowdy, Ranking Member Towns, Ranking Member
Davis and dislinguishc}i members of the Subwmmittees for inviting me to discuss Medicaid fraud.

My name is Robin Page West. 1 am an allorney, and I represented Richard West (no
velation) in the Medicaid fraud lawsuit that resulted in a settlement in September of this year in
which Maxim Healthcare Services, Inc. agreed 1o pay $150 million to the federal government
and 41 states’ Medicaid programs. For the past 20 yemis, I have focuscd on bringing cases such as
Mr, Wesl's to tecover money the government has lost to fraud. 1 am also the author of a book on

this subject published by the Awmerican Bar Association, now in its second edition, entitled

Advising the Qui Tam Whistleblower: From Identfying a  ave to Filing Under the False Claims

In examining ways to improve oversight and accountability of Medicaid, it is helpful to
look at the process we followed in bringing Mt West's Medicaid fraud lawsuit. As he testified,
after Mr. West attempted to bring this matter to the government's attention by contacting the
state, the Medicaid program, and his social worker, all to no avail, hie turned to a private lawyer,
We then brought a fawsuit under the Faise Clalms Act (“FCA™), a siatute enacted during the civil
wat to stop-unscrupulous defense contractors. This law allows the government not only to to suc

frapdsters and recover the amounts stolen, but qlso to collect civil penalties and treble damages.




22

What makes the law unusual, and so effective, though, is that an ordinary person can step into
the shoes of the government and do it, too 1f the ense is successful, that person is entitled to a
share of the recovery, The part of the law allowing this is called the qui tam provision, which
stands for a Latin phrase “Qui tam pro domino rege quam pro se ipso in hac parte sequitur,*
which translates as “He who sues on behalf of the King, as well as for himself.”* The person who
sues ou behalf of the governmeut--the whistleblower-- is known as a “qui tam relator.”

In 1986, the whistleblower rewards in the statute were strengthened by bipartisan
amendment to create what sponsors Senator Charles- Grassley and Representative Howard
Berman called a “coordinated elNort" between private citizens und the govenment to recover
money lost through fraud. The reward to the whistleblower in a successful intervened case can
range from 15 to 25% of the government's recovery.

To sce pust how cflective the whistleblower reward provisions have been in driving
recoveries under the False Claims Act, we can look at the pumbers, According to Taxpayers |
Against Fraud, (TAF), a non-profit public interest organization that tracks these statistics, before
the 1986 amendinents, the Departinent of Justice recovered less than $100 million a year under
the False Claims Act. In Fiscal Year 2010, over $3 billion was recovered.under the False Claims
Act—twice as much as was recovered in FY 2000, Of this amount, nearly 80% was recovered as
a direct result of whistlcblower lawsuits—a total ol $2.39 billion.*

‘The whistleblower incentives have been so successful in recouping monies lost to fraud
that over half the states plus New York City and the District of Columbia have passed their own
versions of the federal False Claims Act in order 10 increase the amount of money coming back
(o them, As just one example, eavlier this yeat, Quest Diagnostics Inc, agreed to pay $241 million

10 resolve a California state false claims act lawsuit brought by a competitor that alleged Quest
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overbilled the state's Medicaid program.

Mr. West's first step in using the FCA as a tool to stop Medicaid fraud was to locate an
attorney with experience using this statute. Many atlomeys are not familiar with the unique
requirements for filing a False Claims Act suit, The procedures for bringing an sction under the
FCA are quite different from any other type of lawsuit, and failure to follow these procedures can
result in dismissal of the case. For example, unlike most litigation where discovery happens affer
the case is filed, in & qui tam case, substantially all of the evidence the relator has of the fraud
must be provided to the government at the very beginning of the case. Also unique to qui tam
litigation is a requirement that the case be filed under seul, so that not even the defendant knows
about it,

A crucial part of the process is 1o present the evidence of the fraud, as well as an
explanation of the fraud and of the regulatory framework, to the government clearly and
concisely. These cases can be complex, but il is nol up to the goveriment to figure out how the
fraud works—that is the job of the relator and his lawyer. The purpose of qui tam cases is {o
assist the government's enforcement efforts, not o sfough work onto the government, So an
experienced FCA lawyer will not merely throw down a bare bones lawsuit, Rather, she will
develop the evidence and the theory of the case as much as possible before presenting it to the
government. If it does not find the case appealing, the government may choose not to become
involved, In fact, the government chooses not to intervene in almost 80% of the qui tam cases
filed.* So the lawyer needs to understand what cases will be worthwhile to the government and
bovyto convey their value clearly and concisely,

In Mr. West's case, we collected all the documentation he had that showed how many

bours the nurses were in his home, and compared it to how many hours Medicaid was billed, The
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documents we used consisted of the time sheets the nurses left with Mr. West afier their visits,
his day planner, and billing records obtained from Medicaid, We analyzed these records and
presented them in a way that juxtaposed the number of hours of service against the number of
bhours billed to demanstrate how they did not match, In addition, Mr. West had learned, through
conversations with various of his nurses, information that made him believe Max{m was doing
this on purpose. We provided detailed information to the wovernment about these conversations
as well,

s woe e e e Affer we developed our case,-assembled the evidence for the government, and filed the
lawsuit under seal, members of the U. 8. Attorney's office invited us to meet with them to discuss
our submission. Subsequently, the govemment began its own investigation, which ultimately
expanded beyond the Maxim office that was providing Mr West's care to include all states in
which Maxim did business,

The FCA provides 60 days for the government {o detenmine whether to intervene in a
ki

RN case. It usually takes the government much longer to make this decision, so it must request the /

court to grant it additional time. It takes an average of thirteen months* for the goverament to
make its decision whethet 10 pursue a matier, although in my personal experience, the time has
averaged closer to three years, If the government chooses not to intervene, the relator may
continue on with the case. and if successful, receive a larger reward of up o 30% of the
government's recovery. . ‘ .
In Mr. West's case, the government ultimately chose to intervene. Its investigation took f

seven years, and (hroughout that time, the judge, on behalf of the court system, and 1, on behalf

of Mr. West, kept in contact with the govemment prusecutors to make sure the investigation was

; maoving forward, The comprehensive investigation tesulted not only in a ¢ivil settlement but in
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criminal indictments of eight employees, a deferred prosecution agreement, and a corporate
integrity agreement requiring Maxim fo report lo an independent monitor, who will review
Mazim’s business operations and regularly report concerning the company’s compliance with all
federal and state health care laws, regulations, and programs. Details of the settlement are a1
htp://www.homehealthcareliaudsetlement com.

One reason the False Claims Act is so effective is the court oversight that comes about ay
soon as the 60 day clock starts running on the intervention decision. This is quite different from
hotlines that arc not accountable for responding to callers or taking any sction on their
complaints and tips. But even though the False Claims Act requires the government flo
investigale every case swiflly, it has built-in safeguards against frivolous lawsuits so cowrt and
government regources arc not squandered:

¢ Because most False Claims Act lawyers work on a contingency basis, they only
get paid if they win, This means that they are unlikely to invest time, money and
energy building a case that they themselves do not leel will be productive,

o Under the False Claims Act, a' relator can be required to pay the defendant's
attorney's fees if the court finds that the claim was frivolous or brought primarily
for purposes of harassment, so whistleblowers with unpure motives have a huge
disincentive to file u case,

» The FCA is rarely used fo correct minor billing mistakes and errors that are not

systematic because they do not amount 1o large sums of money, and such cases
will not be chosen for Intervention,

There is no doubt that the cascs whistieblowers are bringing to the government are of
high quality, According to TAF, tmore than 80 percent of the False Claims Act cases now being
pursucd by the U.S, Department of Justice were initiated by whistleblowers.®

Many oversight programs and contractors exist to identify improper payments and fraud.
These programs and contractors cost the government mongy, sometimes more than they recover.

For example, CMS', Senior Medicare Patrol (SMP) program, which was launched in 1997,




26

teaches seniors, caregivers and beneficiary family members how to review Medicare notices and
Medicaid claims for signs of fraudulent activity and what to do abow it. According to its
website, htip//www.aon.gov/AoA_programs/Elder Rights/SMP/index asps#data, from 1997
through December 2010, "About $106 million in savings, including Medicare and Medicaid
funds recovered, beneficiary savings and other savings have been attributed to the project as a
result of documented complaints.” This $106 million saved over 14 years, in light of a current
annual budget for the program of $9.3 million, leads to the question whether this program, and
- others like it, are even saving whal they cost,

One of the reasons the False Clainis Act avoids this problem is that it uses very aftractive
incentives to mobilize private individuals and their attorneys to do the work at no cost to the
government, completely independently of whafever governiment oversight may or may not be in
place, without the need for funds for training or exectition of the program, The FCA model is
tnore effective in this regard than even the Medicare Recovery Audit Contractor (RAC) program,
which, although it pays contractors a percentage of the improper payments they recoup from
providers, still dips into the recouped funds to pay those contingent fees. This Is not the case
with FCA recoveries, Not one dime comes from taxpayers to pay for these recoveries, because
the statute allows for recovery of triple damages fiom fhe fraudster so that the government can
be made whole, not only for the cost of whisticblower awards, but also for the cost of
investigations, prosecutions, nnd lost.inlcreét. A TAF stud)} conducted in 2005 found that “For
every dollar spent to investigate and prosccute health care frand in civil cases, the federal
government receives nearly thirteen dollars back in return.” Moreoverthe study found, *[(the
benefit/cost ratic of neatly thirteen to one is likely to be an underestimate of the real return that

the taxpayers are receiving on outlays for civil health care fraud enforcement. The indirect
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benefits associated with deterrent effects... undoubtedly add substantiaily to the public’s benefiL.”
hitp:/fwws talorg/MedicareFraud040805.pdf A 2012 report by the HHS OIG reports an even
higher ratio--§16.7 to $1 expected return on investment.
http:/foig hhs.gov/publications/docs/budeet/FY2012_HHSOIG Online Performance Appendix,
pdf

Tn closing, one aspect of Mr, Wesl's case that 1 would like to highlight is that the waivep
program that provided his benefits was capped at a x;mnthly amount that, if excecded. triggered
his suspension from the program and temporary denial of further Medicaid benefits, So when M.
West went to the dentist, he was inforred he could not get treatment because he had supposedly
exceeded his cap by virtue of nursing services he knew he had not received. In most Medicare,
Medicaid, FEHB, TRICARE or other federal and state health programs, that would not happen
because there is no cap like this that triggers exclusion. So typically when Medicaid beneficiarics
notice suspicious billings on their explanation of benefit forms, Theyv have no incentive to expend
time questioning them, because their future Medicaid benefits and healtheare setvices are not at
stake, This is one reason T believe we have not seen more healthcare fraud cases initiated by
Medicare and Medicaid beneficiaries.

Thank you again for inviting me to testify. I look forward to answeiing your questions,

* The Departiment ol Justice's statistics are available at hup./www.laf.orp/statistics.hum,

http//vewsitaf.org/ CCA -stats-2010.pdf  and http:/iwwwtaf.org/DOI-HHS-joint-letter-to-

Grassley.pd(
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Mr, PrarTs, Thank you, Ms. Page. We appreciate, again, all
three of you being here with us to ghare your insights and the ex-
periences you have had in helping to protect American taxpayer
dollars as well as to ensure citizens like Mr. West get the care they
need and deserve,

We will now begin questions, and I would yield to the sub-
committee chairman, Mr. Gowdy, for the purpose of questions.

Mr, GowpY. Thank you, Mr. Chairman.

Mr. West, on behalf of all of us, I want to thank you for your
service to our country, both on this soil and on foreign soil. We are
indebted to you. It strikes me, Mr, West, that you brought this to
the attention of every single person that you could reasonably have
known to bring it to.

Mr, RICHARD WEST. Yes,

Mr, GOWDY. And nobody did anything., You had to go get a pri-
vate lawyer to do what either the State of New Jersey, CMS, or
some social worker should have done, is that correct?

Mr. RICHARD WEST. That's right, yes.

The social worker asked Maxim if they could back up their bill-
ing with paperwork. They said yes. So she had no power to audit,
or she had no power, so I took it to the State. And the State sat
in my living room in August in 2003, I told them I was not getting
the nursing they are telling me I'm getting. They did nothing. The
person running the program retired. The only person sitting at my
dining room table got promoted, and everybody just goes on, If peo-
ple aren’t held accountable, both Maxim and State and Federal
workers, there is nowhere for me to go.

Mr, GowDY, And that is exactly what I want to ask Ms. West.
Do you have any criminal practice at all to go along with your civil
practice? Have you ever done criminal defense work?

Ms. PAGE WEST, No, I haven't.

Mr. Gowpy, For those of us who are not smart enough to do civil
work and had to do criminal work, it has always struck me that
nothing gets people’s attention quite like the fear of going to pris-
on. And poor folk who steal do go to prison. Rich folk who steal
have the corporation pay a fine and then they continue to partici-
pate in the Medicaid program. How in the world does that happen?

Ms. PAGE WEST. It is much more difficult to prove a criminal
case. The standard is guilty beyond a reasonable doubt, it takes a
lot of resources to investigate these cases.

Mr. GowDY, Let me stop you right there., You have a Vietnam
war veteran witness who says that this work was not done on me
and you have a document that says that they were billed for it. I
think you and I could win that case, I guess that there is a dif-
ferent standard of proof, but there is a different standard of proof
in all eriminal cases,

Ms. PAGE WEST, Somecne in the government is making the deci-
sion of whether to prosecute these cases,

Mr., GownY, Do you know who that is? Do you know who it is?

Ms. PAGE WEST. The U.S. Attorney’s Office.

Mr, GowDnY, In New Jersey?

Ms. PAGE WEST, Yes. And the Department of Justice.

Mr. Gowpy, So they went to a Civil Division to reach an agree-
ment, pay a fine, the shareholders pay, none of the corporate ex-
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ecutives go to jail, and then they continue as part of the settlement
to be able to participate in the Medicaid program? That is as out-
rageous as anything I have heard in the 11 months I have been
here and I have heard some outrageous things.

Let me ask you this: There have been civilizations that of been
formed in less than 7 years. What took 7 years for this case to be
resolved?

Ms. PAGE WEST. The investigation started locally and then it ex-
panded to the State of New Jersey, and then it expanded to the
States beyond New Jersey eventually expanding nationwide. And
during that time, there were numerous audits going on of the docu-
ments, there was an independent audit company that was hired to
determine what was, what type of document qualified as a proper
claim and what was an improper claim. Maxim’s attorneys were in-
volved every step of the way. They were allowed to have input into
this process, and then at the end, because fraud is difficult to quan-
tify, the settlement had to be reached, and it ig often likened to
making sausage because there are so many elements that have to
be brought together that so many people have to agree on, and
that’s what also took a long part of the time is the agreement on
the various aspects of the settlement, and there was a criminal
component to it as well.

Mr. GowpY. And the criminal component went away as part of
the civil settlement? Did anyone go to jail as a result of this?

Ms. PAce WEST, My uncg:arstanding is that there were nine in-
dictments, eight of which were of Maxim employees, not executives,
but managers.

Mr. Gowpy, And did they go to jail?

Ms. PAGE WEST, I don’t know,

Mr. Gowpy, My time is expired, Mr. Chairman.

Mr., PrATTS. I thank the gentleman. I yield to the gentleman
from Illinois, the ranking member, Danny Davis,

Mr, DAvis. Thank you, Mr. Chairman. Mr. West, let me again
thank you for taking time to come to Capitol Hill to testify. And
I also thank you again for your service to this country during the
Vietnam War, The coalition against insurance fraud estimates that
80 percent of health care fraud is committed by providers, 10 per-
cent by consumers, and 10 percent by others such as insurance
companieg or their employees.

1 applaud you for your diligence in maintaining records and
keeping such a close eye on the actual number of hours you were
receiving home health services and the number of hours Medicaid
was being billed,

What I want to ask you is when you receive notice that your
gervices, that you had reached or were going beyond your monthly
cap, and your Medicaid services were being temporarily reduced or
suspended, how did you feel when you read that letter or got that
information?

Mr. RICHARD WEST. I was in a nursing home, and this program
allowed me to live in my own home, and in 8 months, I knew what
they were doing. I had always been an advocate for people with dis-
abilities, and when I got that notice, I knew that it wasn’t me, it
was all the other people that these services that were getting
screwed that they were going to take my service and I'm going to
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fight them. Other people can’t do that. 'm on oxygen. And I'm
probably too stubborn and arrogant to give up.
But if you're the average person in my position, you can’t fight.
You're helpless. You are being abused. So, how I felt? I was being
abused, and I needed to stand up for everybody.
Mr. DAvis. And you knew that you were weren’t going to take
it sitting down?
Mr. RICHARD WEST. I started this as an advocate and through
the 7 years, it became more patriotic.
Mzr. DAvis. Thank you very much. Ms. West, let me ask you, you
indicate that you have handled any number of cases. What is the
typical client or person who comes to you with a situation and asks
for your assistance?
- - Ms. PAGE.WEST. More often it's a person who works in the com-

pany that’s committing the fraud, someone who sees something
that seems amiss, and they will go to their supervisor and say, hey,
why are we doing this, and the supervisor will try to brush it off,
and oftentimes they will escalate it to another superior, and even-
tually oftentimes they get fired for being nosy, at which point they
will come to me or close to the end of that process,

My, Davis, So they will come, they are whistleblowers who them-
selves have been abused in a way in terms of losing their jobs?

Ms. Page WEST, Exactly, and also in terms of being asked to do
things in the job that they know are not right, And as Mr. West
pointed out, many of their co-workers know the same thing but
they won't come forward because they’re afraid of losing their jobs
and their health care.

Mg Davis. Thank you very much, Mr, Chairman, My time is ex-
pired.

Mr. PrATTS. I thank the gentleman. 1 yield myself 5 minutes for
the purpose of questions.

And again, the case that you shared with us, Mr. West, and your
attorney, should not happen, and our efforts as focused here are in
trying to ensure it doesnt-happen again in the future.

If T understood your written testimony and your responses here
today, when you reached out to the State of New Jersey Medicaid,
social worker that, other than, if I understood, with the social
worker, it looks like they looked at Maxim’s records and said, well,
they have paper to back up saying they provided this service and
they basically took the company’s word over your word. Is that a
fair statement?

Mr, RICHARD WEST, Correct.

Mzr. PrAaTTS. Did the State of New Jersey or Medicaid itself even
get to that point? Or did they just pretty much do nothing?

Mr. RICHARD WEST, They did nothing, I wrote to Governor
Corzine, Senator Menendez, they sent the paperwork to the same
people that were doing nothing,

Mr, PLATTS. So in addition to your own contacts, to the State and
Medicaid, you contacted your elected officials, Governor, U.S,
Senator——

Mr, RICHARD WEST. Yes.

Mrd?PLATTS. They contacted those entities and still nothing hap-
pened? :

Mr, R1cHARD WEST, Correct.
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Mr, PrATTS. It i8 just as Mr. Gowdy said, just somewhat unbe-
lievable that here you have a citizen trying to do the right thing
and protect taxpayers and ensure he receives the services and the
government collectively failed you terribly.

When they were denying your claim of fraud and failing to act
on it, what was their response as far as how that then related to
your care? Because of that fraud, you were being denied dental.
Were they saying, we don’t believe you that there is fraud, but we
are going to provide you care or——

Mr, RICHARD WEST. They don’t come out and say we don’t believe
you, They just don’t——

Mr. PLATTS, They just don’t do anything,

Mr. RICHARD WEST [continuing]l. Return your calls, don’t answer
your letters, don’t respond to your emails. You ‘are a burden to
them creating paperwork for them. It is easier for them to do noth-
ing,

Mr. PLATTS, Push you to the side?

Mr. RICHARD WEST, Correct.

Mr. PLATTS. How about on the fact that that fraud was denying
your services, did they correct that and ensure that you got the
dental care, or did that continue to——

Mr, RICHARD WEST, Eventually, I got the dental care. But at that
time, I had nurging 7 hours a day, 7 days a week, and nursing 3
nights a week totaling 18 hours, I lost those 18 hours for 7 years.
So if you turn off my ventilator, I have a hard time breathing. But
if you let me git there, I slowly deteriorate, because I'm not getting
the care I need.

Mzr. PLATTS. I want to make sure I heard you correctly. While the
investigation was going on for 7 years, they were denying you the
§erv§:;as because saying you were not entitled to it because of the
raud?

Mr. RICHARD WEST. Right.

Mr. PLATTS. Qutrageous.

Mr. RICHARD WEST. Yes.

Mr. PLATTS. Thank you for persevering and weathering the ter-
rible care and treatment you received.

Ms., West, a question, and I'm not sure from, as a lawmaker, how

- our Federal whistleblowers were seeking to strengthen the whistle-

blower protections provided Federal employees because we want, ag
you referenced, more often than not, it's an employee who comes
forward with what they know is going on in their company or their
office,

We're trying to strengthen that law. We've passed legislation out
of this committee, out of the full Oversight and Government Re-
form Committee and now working for a floor vote to give whistle-
blowers within the Federal Government more protection.

If a Federal employee came to you, I agsume then that they are
impacted differently going to you for this type of cage and bringing
forth fraud because they are a Federal employee, is that correct?

Ms, PAGeE WEST. Historically in my experience, the government
has been less receptive to intervening in whistleblower cases
brought by Federal employees.

Mr. PLATTS, They keep it more internal?
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Ms. PAGE WEST. It’s hard for me for to understand the reasoning
that goes behind how an intervention decision is made. I don’t
know why that is,

Mr. PLATTS. But your experience over 20 years ig it’s less com-
mon for them to intervene?

Ms. PAGE WEST, It's more difficult for them to be accepted as an
intervened case,

Mr, PLATTS, So all the more unlikely, given that, for a Federal
employee to pursue this type case because they're lease likely to
succeed?

Ms. PAGE WEST. Yes. More difficult. Yes.

Mr. PLATTS, Thank you. My time is expired. I yield to the gen-
tleman from New York, Mr, Towns.

.. Mr, TowNS, Thank you very much, Mr, Chairman,

Let me, again, thank you, Mr. West, for coming and sharing your
story with us, and of course, regret that you had to go through so
mgch in order to make the point, but I appreciate your time here
today.

Let me begin by just, can you tell me about the process you went
through in trying to contact various agencies? Could you talk for
just a moment about the process that you went through trying to
reach agencies? :

I know that you said that you sent out letters and e-mail and
{)I})one calls. Can you just talking talk about the process just brief-

Mr. RICHARD WEST. The local county social worker comes to the
house once a month, So once a month, 'm telling her I'm not get-
ting my services, and I'm calling her in between those visits saying
the nurses aren’t showing up, I'm having to depend on family,
friends. The State workers, the county workers the State workers
supposedly, they didn’t follow through, and the State program was
telling me I had to have a caregiver in my home for when a nurse
didn’t show up, My son was in high school getting ready to grad-
uate, and I wasn’t about ‘to put that burden on him because the
nursing aid wasn’t doing their job,

So the State decided they wanted to have a meeting in my home,
So they all came down, sit at my table and tell me what services
T've got. And I said I am not getting the hours of nursing you are
telling me I'm getting.

And the State workers said, well, you need a caregiver and you
don’t have one, so maybe you don’t qualify for the program. And
I said, I'm not going to have a caregiver, and she said, you're not
compliant and I said arrest me. She didn’t appreciate that.

And the county social worker told her those discrepancies in the
hours, they all went out, had a pow-wow out by the car and went
back to Trenton and never followed through with any of it. When
I realized the county and the State wasn’t doing anything, I went
to the Medicaid fraud hotline, called them. They said we’ll give you
an investigator and we'll look into it. Never heard a word. -

So I figured I have to get out of the State of New Jersey because
I have no idea who is involved, whether theyre involved with
Maxim or their own programg. So I went on the Web, looked up
Medicaid fraud. That is when I found out that there is a whistle-
blowers lawsuit. I had no idea. Then I read you could receive a por-
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tion of the recovery. I figured, well, hey, I could fish my brain,
maybe I will get $5,000. And the first person I called was in Ala-
bama, a whistleblower attorney. He said well if it's not $10 million,
I don’t even want to talk to you. I was informed of a whistleblower
lawyer in California. He said send me the documentation you have.
I did. He called me back and said, I think you have a pretty good
case but you need an attorney closer to where you're at. Then I
found Robin on the Internet, and that’s how we proceeded.

Mr. TOWNS. So you found someone with the same last name?

Mr. RICHARD WEST. When I called, her secretary said, who is
calling? I said Richard West. And there was a silence. And I said
no relation,

My, TOWNS, Thank you very much.

My, Chairman, I just ask for an additional 30 seconds. I want-to -

ask Ms. Page to submit something to us.

In your written testimony, you indicated that the False Claim
Act is both unusual and effective in uncovering fraud in the health
care system, If you would be kind enough in writing to summarize
your top three arguments for why this law is effective, I'm inter-
ested in that because we would like to strengthen the law to im-
prove it so if you would be kind enough to submit that to us in
writing, being my time is out,

Ms. PAGE WEST. The top three reasons why it’s effective.

Mr. TowNs. Yes. Thank you.

Mr. Prarrs. 1 thank the gentleman. The gentleman Mr.
Desdarlais is recognized for 5 minutes for questions.

Mr. DESJARLAIS, Thank you, Mr. Chairman,

Mz, West, Admiral Mullens this past year was quoted as saying
the biggest threat to our national security is our national debt, so
not only did you fight for our country in Vietnam, you are fighting
for our country again against a big threat which is spending and
debt. So I applaud you for your courage and taking the time to
come here and speak with us today.

I just wanted to ask you a few questions about your relationship
with the people that spent a lot of time caring for you because with
your condition with the trach ventilator I'm assuming you had a
respiratory therapist that came to your home?

Mr. RIcHARD WEST. No.

Mr. DESJARLAIS, No? You had home health nurses?

Mr. RIcHARD WEST. I had nursing,

Mr. DESJARLAIS, And P'm assuming you had nurses aids to help
with activities of daily living, they have to help you dress, they
have to help you eat.

Mr. RICHARD WEST. Right.

Mr. PLATTS, They have to help you maintain your residence so
it's safe?

Mr. RICHARD WEST. Yes.

Mr. DESJARLAIS, So they spent quite a bit of time in your home?

Mr. RICHARD WEST. Correct. :

My, DESJARLAIS. Did you ever feel like you got close to any of
these people? They take care of you. Were they caring people? Did
you talk to them on a first name basis? Did any one, say, an aide,
stay with you for several months at a time or was it different aides
on different days?
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Mr. RICHARD WEST. I have a nurse now that has been with me
4 years, Over the course of the 7 years, there have been different
nurses, different agencies, but many have been there for extended
time.

Mr. DESJARLAIS, So you knew them very well and they knew you
very well and it was generally friendly and cordial? Did you like
them and they liked you?

My, RICHARD WEST. Yes.

Mr. DESJARLAIS. When you first started noticing the fraud, were
you able to talk to them about this, and share your concerns?

Myr. RICHARD WEST, They were part.

Mr, DESJARLAIS, I'm sorry?

Myr. RICHARD WEST. They were part of the fraud.

Mr. DESJARLAIS, Did you talk to them and ask them, did they
try to make excusges or did they say they'd talk to their managers?

Mr. RicHARD WEST, No. I could tell by what they were saying,
what they were telling me, they were getting paid but they weren’t
putting in for the hours in my home, they were putting in for addi-
tional hours. And the company, the nurses told me on several ocea-
sions that the Maxim office managers work on a bonus system so
the more profitable they are the bigger their bonus.

‘So these people, despite having a relationship—you liked them,
they liked you—you felt they were aware of the fraud that was
going on but would do nothing?

Mr. RICHARD WEST. They knew.

Mr. DESJARLAIS. They knew.

Mr. RICHARD WEST. They knew.

Mr. DESJARLAIS. Did you feel like you were betraying them in a
sens?e when you had to go over their head to try to fix this situa-
tion?

Mr. RICHARD WEST. You can’t betray somebody that i abuging

you,
Mr., DESJARLAIS, Okay., Well, I guess I just wonder, you know,
how unusual you are, o :

Ms. West, how many other Medicaid beneficiaries have come to
you such as Mr. West? How unusual is Mr. West?

Ms, PAGE WEST, It is very unusual, Just a handful of people have
even inquired. And if memory serves, Mr. West is the only bene-
ficiary case that I have taken,

Mr. DESJARLAIS. Okay. So given the success by whistle blowers,
why do agencies and officials typically ignore people like Mr. West?
What would be your opinion on that?

Ms. PAGE WEST. I don’t think it’s so much that the Falgse Claims
Act isn’t serving them and that the government isn’t picking up the
cases. I think it’s that there are not that many beneficiaries who
are coming to the False Claims Act attorneys.

Mr. DESJARLAIS. Okay. So why then when someone like Mr.,
West, who obviously has a legitimate claim that was proven legiti-
mate, why do you think Medicare just chose to ignore it? And T will
ask you that and ask Mr. West that.

Ms. PAGE WEST, Well, I think Mr. West is an extremely unusual
person. Relaters need to be very tenacious, very intelligent, very
persistent, And quite often, Medicare and Medicaid beneficiaries
who are sick cannot bring all those qualities and have the stamina
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to, you know, figure it all out and bring it to a lawyer, And I think
that’s basically the issue, is that they are not aware of it. They are
not aware of the incentives, and they don’t necessarily have the
skill set to put it all together and follow through on it.

Mr. DESJARLAIS. Okay, Well, I will just say—and I know I am
about out of time, if you will indulge me for a few seconds. As a
practicing physician, primary care physician, for 18 years before
coming to Congress, I dealt closely with home health, There was
a lot of issues of fraud and abuse in the 1990’s where people who
did not have near your level of disabilities had aides and what not
coming to the house. That was kind of reined in a little bit in the
1990’s, But I see that it tends to be alive and well as we moved
into the next decade as well,

Again, I applaud you, Mr, West, for your efforts. And clearly, I
think that CMS and Medicare, who we will have on the next panel,
we will get an opportunity to see why people like yourself are being
ignored. Thank you so much for stepping forward and fighting
again for your country.,

I yield back.

Mr. RICHARD WEST, The people in my position don’t have the
support once they turn people in, If I was a government informant
for a mob-relatedy case, you would take care of me. But when I went
to the special agent in charge and asked to get nurses so I could
continue through this case, there was nothing he could do to help
me. So why would those people turn somebody in, knowing they
should die? So you have to give support to the patient, client—
whatever you want to call me—so he can bring the lawsuit, If the
threat is, “you complain, we take you services,” where is the incen-
tive? There isn’t.

Mr, PLATTS. I thank the gentleman,

Mr. West, along the lines of what you just expressed, it sounds
as if—whether through a need for a legislative change or regu-
latory change—that if you had a beneficiary, as in this case, that
the government makes a.determination, they are going to take on
the case and go forward, that that decision should maybe include
a provision, you know, that while the case is being pursued, 1 year
or 7 years, in your case, you are given the gervices on a provisional
basis, you know, while it is proceeding. Because, again, otherwise
you have a disincentive from reporting it because of being at risk
of further losing care.

Mr. RICHARD WEST. Correct.

Mr., PLATTS. I thank the gentleman.

I yield to the distinguished ranking member of the full committee
Mr. Cummings from Maryland.

Mr. CuMMINGS. Mr. West, I thank you also for being here. And
I agree with you, these folks needed to go to jail. And it's inter-
esting that I now have done a little research to see what happened.

I want to follow up on some of Mr, Gowdy’s concerns.

They did go to jail. One went to jail from Maxim, and he got—
this was the highest sentence of eight or nine people—5 months in
prison and 5 months of home confinement. Most of them got a fine
and home imprisonment. That’s what they got.

Now 40 miles away from here, I represent Baltimore. And about
6 months ago, I had literally thousands, thousands of young Afri-
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can American boys, many of whom may have stolen a bike, may
have done something wrong with drugs or whatever, and they got
a record, Mr. West. They got a record.

And you know what, they can’t get a job. If they live to be 99
years old, they will not be able to get a job. But here we have
Maxim, a company that has bagically stolen, stolen from the Amer-
ican people—Maxim, a company that has taken away the services,
not only from you but so many others, but yet and still, they are
in a position to continue to make millions. Something is absolutely
wrong with that picture.

And T agree with you. When the people from the CMS and the
IG come up, they have to explain to us—and by the way, every
member of this panel, every Member of this Congress should be
saying, Maxim should be put out of business with regard to doing
business with the Federal Government. It is ridiculous how a
young man in Baltimore can steal a $300 bike and not be able to
get a job for a lifetime, but Maxim can steal millions and continue
to do the same thing over and over again. Yeah, they got sen-
tenced. But this sentence is simply a slap on the wrist. If you can
pay $150 million fine, this is just a cost of business.

And so, you know, I am very concerned about this, .

And I want to enter into the record, Mr. Chairman, the U.S. At-
torney’s Office, District of New Jersey—it's basically their summary
of the sentencing, It is dated November 21, 2011. I would ask that
that be made a part of the record.

Mr. PLATTS. Without objection, so ordered.

My, CuMMINGS, And a Reuters article dated—I ask that this be
made a part of the record, too—dated Monday, September 12, 2011,
And it says, in part, Maxim settled with the U.S. Department of
Justice and 41 States. Their company entered into a deferred pros-
ecution agreement with the Justice Department under which it
paid—it will pay a $20 million fine. If Maxim meets the agree-
ment’s requirements, it will avoid charges. And the government
said it was willing to enter into an agreement with Maxim in
part—in part because of its cooperation and significant personnel
changes it has made since 2009.

Mr. PLATTS. Without objection, entered into the record.

Mr. CuMMINGS. Thank you very much.

Well, that's all well and good; but if you are paying people bo-
nuses to screw people and mess them over—and you're right.
Everybody’s not like you, There are people who are sitting in
wheelchairs right now, looking at this right now, who feel helpless,
and many of them are going to die. That's why I cannot understand
for the life of me how every Member of this Congress should not
want to put Maxim out of business, at least with regard to its busi-
ness with the Federal Government,

Now to you, Ms, West. Ms, West, you stated in your written tes-
timony that you have over 20 years of experience in bringing cases
such as Mr, West’s to the government’s attention, Can you explain
how these False Claims Act cases help government work better and
save taxpayer dollars?

I'm sorry. I didn’t mean to get so upset, but this makes me want
to vomit. Go ahead.

—
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Ms. PAGE WEST. The False Claims Act gives the government a
bird’s eye view into the fraud., Without the whistleblowers, the gov-
ernment really has no way of knowing how the fraud is being com-
mitted, Every time there 18 a fraud that's detected, the government
learns about it, comes in, kind of shuts it down. But then there’s
a new fraud that pops up. And it’s a constant never-ending thing.
And there is more creativity behind fraud because there is so much
money to be made by it. And that’s why the False Claims Act is
so effective is because it reaches out to the people who are seeing
the fraud and understand the fraud and giving them an incentive
to tell about it and explain to the government how to stop it,

Mr. CUMMINGS. Ms. West, do you think there are too many False
Claims Act lawsuits? And what disincentives are there for bringing
a frivolous False Claims lawsuit? e

Ms. PAGE WEST. Well, the disincentive for bringing a frivolous
Falge Claims Act lawsuit is there’s a provision in the statute that
allows the defendant to recover its attorney’s fees from the relater
if it’s shown that the suit was brought for purposes of harassment.

In addition, it’s difficult to bring a frivolous lawsuit because the
qui tam lawyers work on contingency. And if we don’t think a case
ig really good, we're not going to bring it. Only about 20 percent
of the False Claims Act cases brought are intervened in by the gov-
ernment. So we're loocking at a very tiny window, and we are look-
ing for the very best cases to bring to the government’s attention.

Mr. CummMinGs. I see my time is expired. Again, Mr, West, I
want to thank you very much for you and all others who will ben-
efit from what you are doing.

Mr, PLaTTS, I thank the gentleman.

Before yielding to the gentleman from Virginia, Ms. West, the ex-
ample of having a bird’s eye view, the beneficiary goes out on the
front lines being able to bring a False Claims Act, in the second
panel, we're going to hear about a lot of expenditures of moneys for
new technology, new analytical programs and things. Is it a fair
statement to characterizeé your experience here that—rather than
the investment of all this money in new programs, that if we had
simply better listened to the beneficiary, we would have prevented
the fraud?

Ms. PAGE WEST, Yes, I think so. And listen to Malcolm Sparrow,

. who hag analyzed this and feels that the money should not be paid

out first. It should be paid out properly, not paid and then followed
after to be gotten back,

Mr, PraTTS. Right. So it is being more up front as opposed to the
recovery type of audits. It's focus up front.

Ms. PAGE WEST. Exactly.

Mr, Prarrs. I yield to the gentleman from Virginia, Mr.
Connolly, for the purpose of questions.

Mr. ConNoOLLY, Thank you, Mr. Chairman,

And I want to thank Mr. West particularly for his courage, both
serving his country and in serving his country a second time in try-
ing to make sure taxpayers’ investments are protected and are
made secure and for the courage of persisting when many others
might have been daunted and discouraged.

I also want to say to our colleague, if he’s still here. I guess Mr.,
Gowdy isn’t here, But if Mr. Gowdy is serious about toughening up
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the criminal penalties, he will find allies on this side of the aisle.
Our subcommittee has pointed out that there are, every year, $125
billion in improper payments., Now sometimes it’s innocent—you
know, a mistake in billing, Somebody gets paid who shouldn’t have
or gets double paid; somebody who’s not qualified to receive a ben-
efit gets a benefit, But a lot of it’s fraud.

I know that U.S. Attorney’s Offices are consumed with Medicare
and Medicaid fraud. The U.S. Attorney’s Office in Boston just an-
nounced a $3 billion recovery. That’s 1 out of 99 U.S. Attorney’s Of-
fices. So we know it’s out there.

If we eliminated improper payments, by the way, we could give
a Christmas gift to the supercommittee of $1.25 trillion over the
next 10 years, without breaking a sweat, without affecting anyone’s
benefits, without having political drama, without having to gut any
necesgsary investments,

Mr, PLATTS, Would the gentleman yield?

My, CONNOLLY. I yield to the chair,

Mr. PrarTs, I thank the gentleman for yielding.

As you well state, if you took the fraud and improper payments—
again, we don’t know how much is fraud-—improper payments of
Medicaid, as you are just discussing here today and as you know
from our previous hearing on Medicare, these two programs alone
account for about $70 billion a year of that 125, So over 10 years,
you are talking $700 billion,

I yield back.

Mr, CONNOLLY, Thank you, My, Chairman.

Of course, as you know, some of that money was cited in the fi-
nancing of the Affordable Health Care Act, some criticized us for
that as if we were gutting the program. But in fact, we were simply
trying to recover either improperly made payments or illicitly made
payments.

I want to just make sure we get the narrative on the record, Ms.
West, if you don’t mind. I've heard Mr, West, When did Mr, West
first discover something was wrong and how?

Ms., PAGE WEST, He testified:

Mr. CONNOLLY. If you could speak into the microphone.

Ms. PAGE WEST, Three months after he came out of the nursing
home, he realized something was wrong. :

Mr, CONNOLLY. And what made him realize something was
wrong? '

Ms. PAGE WEST. That he was not getting the care that he was
entitled to get under the program. He was getting fewer hours of
nursing care.

Mr. CONNOLLY, Okay. And maybe initially he thought that was
a mistake?

Mz, RICHARD WEST, Initially, I thought that they were having a
hard time servicing my case. But then it became apparent that
they would send when they wanted, who they wanted. :

Mr. CONNOLLY. Well, the testimony submitted on your behalf by
your attorney, Ms. West, says, you attempted to bring the matter
to the government’s attention by contacting the State. What State
was that? :

Mr. RicHARD WEST. The State of New Jersey,

—




39

Mr, CoNNoLLY. New Jersey, The Medicaid program itself—so you
went to a local office, ockay~—and your secial worker.

Mr, RICHARD WEST, Correct.

Mr. CONNOLLY. And the testimony says, all to no avail.

Mr. RICHARD WEST. Correct.

Mr. CONNOLLY. Meaning what, they ignored it?

Mr. RICHARD WEST. Yes.

Mr. ConNoOLLY. Okay. So you then decided, this isn’t right. I'm
not getting anywhere, and I'm, therefore, going to turn to a private
attorney. And you used actually something Congress did well, the
Falge Claims Act,

Mr. RICHARD WEST, Correct.

Mr, ConNOLLY, Which gave you a vehicle for redress as a, as you
put it, qui tam relater. - . : :

My, RICHARD WEST. Right.

Mr. CoNNOLLY, Ms, West, if you could describe for us, what was
the reaction of the Medicaid officialdom when faced with this po-
tential fraud, at least on your initial contacts?

Ms, PAGE WEST, Are you asking me?

Mr. CONNOLLY. Yes. ’'m asking you, Ms. West,

Ms, PAGE WEST. I did not contact Medicaid. I filed a lawsuit
under the False Claims Act. So my first contact was with the U.S.
Attorney’s Office With the District of New Jersey.

Mzr. ConNOLLY. Did Medicaid at any point react to the filing of
the lawsuit or the claims contained therein?

Ms. PAGE WEST. Again, I didn’t have any contact with anyone
from Medicaid. I was coming in through the Department of Justice.

Mr, CoNNOLLY. Did your client have any contact with Medicaid
in terms of reaction to the filing of the lawsuit or the claims there-
in?

Ma, PAGE WEST, Well, once we filed the lawsuit, it's under seal,
and we aren’t allowed to talk about it.

Mr. CONNOLLY. Even with Medicaid?

Ms. PAGE WEST, Not unless there would be a partial lifting of the
seal or if they would set up a meeting and Medicaid officials would
be there. But there was nothing like that.

Mr. CONNOLLY, And presumably—you made repeated attempts
with the Medicaid office, Mr, West. And I know my time is running
out—ito try to alert them to this and get them to act.

Mr. RICHARD WEST. Yes,

Mr. CONNOLLY. And they were indifferent?

Mr, RICHARD WEST, Correct.

Mr. ConNOLLY, We look forward to their testimony. Thank you.
My time has run out.

Thank you, Mr. Chairman.

Mr, PrATTS, I thank the gentleman for yielding back,

Before we conclude, I yield myself just a final minute.

Mr, West, my understanding is, in giving an interview, you
shared an example of the lack of cooperation you got as you tried
to correct this and that you were in front of a judge or an adjudica-
tive setting where you were told that—well, there’s evidence that
they did provide these services, and they were not agreeing with
you or believing you, and that you made a statement that you
would bet that while you were in front of this individual that
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Maxim was probably falgely appealing for services to you. Could
you share that?

My, RicHARD WEST, We went to Scranton to the Federal court-
housge, I picked up Robin at the train station. We met with I believe
it was Silverman and a special agent, and after they heard my
story, I said, I'll bet Maxim bills for a nurse in .my home while I'm
sitting here with you. I left my home at 6:45 in the morning, My
gon was driving, We went to Scranton, met with the prosecutors.
I said, Tll bet they bill for this time. And they said, no, they
couldn’t possibly do that,

In January, I sent an email to Robin saying, I told you so. They
billed for 7 to 3 for an RN in my home. Me and Adam didn’t get
home until about 5 that night. They also billed for the same nurse
Christmas Day. We were in Pennsylvania, the next State over. And -
this particular nurse was reading my mail, looking at my email. I
had to tell my attorney, do not send anything to my home, All up-
dates and emails, don’t mention who theyre from or who they’re
about. I lived in a closet because I couldn’t—I had people spying
on me in my home while they were stealing from you,

Mr. PLATTS. One more example of how you were being victimized
by a very unscrupulous company. .

Mr. RICHARD WEST. Yep.

Mr, PLATTS, And its employees. And the fact that while you were
sitting with the very investigators, they’re falgely billing for serv-
ices to you just epitomizes the outrageousness of this case. And
again, as you reference having left your home at quarter of 7 a.m.,,
and not getting back until 5, another example of your persistency
and willingness to do whatever it took to bring justice on behalf of
the American people, the taxpayers and to ensure that you were
properly provided the services you've earned and deserved, espe-
cially as a veteran of our Nation's Armed Forces. I thank each of
you again for your testimony here today, but more so than just
your testimony here today, your efforts over almost a decade of try-
ing to bring justice on behalf of your fellow citizens.

And Adam, I think it probably goes without me saying, but I
imagine you're a very proud son to be Richard West’s son and know
that he’s a true servant of this Nation.

Mr. ADaM WEST. Very much so.

Mr. PLATTS. So God bless each and every one of you, We will re-
cess for 5 minutes as we recess for the second panel,

Mr, RICHARD WEST. May I have 1 minute?

My, PLATTS. Yes, you may.

Mr, RICHARD WEST. Today is Pearl Harbor today, And I would
like to say, my dad, Thomas L., West, served in the Pacific. My
mom, Catherine B. West, worked in a factory during that war. We
had a country that worked together for the country. We need that
now. We need people like me, people like you to sit down and fix
the government,

Mr. PLATTS. Well stated, Mr, West.

Mr, RIcHARD WEST, Thank you. I'm honored to be here.

Mr. PLATTS. God bless you. Thank you. We will stand in recess.

[Recess.]

Mr. PLATTS. The hearing is reconvened.
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And we thank our second panel of witnesses for being with us
and again your knowledge and insights to help educate both of our
subcommittees on this important topic of how do we prevent and
protect and recover American taxpayers’ dollars that have been de-
frauded through the Medicaid program.

We are delighted to have four witnesses with us: First Ms. An-
gela Brice-Smith, director of the Medicaid Integrity Group at the
Centers for Medicare & Medicaid Services; Mr. Gary Cantrell, as-
gistant inspector general for investigations at the Office of the In-
spector General for Health and Human Services; Ms., Carolyn
Yocom, director of health care at the Government Accountability
Office; and Ms. Valerie Melvin, director of information manage-
ment and technology resource issues at the Government Account-
ability Office. Coe

We thank each of you for being with us. And again, as is pursu-
ant to the committee rules, if I could ask each of you to stand and
raise your right hand, swear you in before your testimony.

[Witnesses sworn.]

My, PrAaTTS, Thank you. You may be seated,

And the clerk will reflect that all four witnesses affirmed that
oath, And again, we have had the chance of reviewing your written
testimony and appreciate your providing that to us. It allows us to
be a little better prepared for today’s hearing, and we will set the
clock for roughly 5 minutes for your oral testimony here today.

Ms. Brice-Smith, if you would begin.

STATEMENTS OF ANGELA BRICE-SMITH, DIRECTOR, MED-
ICAID INTEGRITY GROUP, CENTERS FOR MEDICARE & MED-
ICATD SERVICES; GARY CANTRELL, ASSISTANT INSPECTOR
GENERAL FOR INVESTIGATIONS, OFFICE OF THE INSPEC-
TOR GENERAL, HEALTH & HUMAN SERVICES; CAROLYN
YOCOM, DIRECTOR, HEALTH CARE, GOVERNMENT AC-
COUNTABRILITY OFFICE; AND VALERIE MELVIN, DIRECTOR
OF INFORMATION MANAGEMENT AND HUMAN CAPITAL
ISSUES, GOVERNMENT ACCOUNTABILITY OFFICE

STATEMENT OF ANGELA BRICE-SMITH

Ms. BRICE-SMITH, Thank you Chairmen Platts and Gowdy, Rank-
ing Members Towns and Davis, and members of the subcommit-
tees.

Thank you for the invitation to discuss the Centers for Medicare
& Medicaid Services’ efforts to reduce fraud, waste, and abuse in
the Medicaid program, Medicaid is the primary source of medical
assistance for 56 million low-income and disabled Americans. Al-
though the Federal Government establishes requirements for the
program, States design, implement, administer, and oversee their
own Medicaid programs, The Federal Government and States share
in the cost of the program,

State governments have a great deal of programmatic flexibility
within which to tailor their Medicaid programs. As a result, there
is variation among the States in eligibility services reimbursement
rates and approaches to program integrity.

Prior to 2005, States were solely responsible for the oversight of
their Medicaid program. However, in 2005 with the passage of the
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Deficit Reduction Act, Congress recognized the need for a greater
focus on health care fraud and gave CMS new authority and fund-
ing to establish the Medicaid Integrity Program.

I am the director of the Medicaid Integrity Group which imple-
ments the Medicaid Integrity Program. The Medicaid Integrity Pro-
gram is a Federal effort to prevent, identify, and recover inappro-
priate Medicaid payments. It also supports the program integrity
efforts of the State Medicaid agencies through a combination of
oversight and technical assistance,

The establishment of the Medicaid Integrity Program began a
new era of combating waste and fraud in the Medicaid program,
which was once again improved by the creation of the Center for
Program Integrity. The Center for Program Integrity brings a co-
ordinated approach to program integrity across all Federal health
care programs.

This new focus on program integrity and anti-fraud efforts con-
tinue with the Affordable Care Act, which is the most comprehen-
give legislative step forward to fight health care fraud in over a
decade. The administration has made an unprecedented investment
to reduce improper payments, invest in program integrity strate-
gies, and rein in waste, fraud, and abuse in Federal health care
programs, ,

Our efforts within the Medicaid Integrity Program focus on pro-
tecting Medicaid resources at the beneficiary level, the State level
and the national level, Beneficiary involvement is a key component
to all of CMS’s anti-fraud efforts. We strongly believe that alert
and vigilant beneficiaries are one of the most valuable tools in our
efforts to stop fraudulent activity.

We are committed to enlisting beneficiaries in our fight against
fraud in several ways: For example, our Education Medicaid Integ-
rity Contractor [EMIC], provide beneficiaries with quick facts and
tips on how to prevent, spot, and report Medicaid fraud through so-
cial network sites, through electronic letters, through public service
announcements, and other educational materials, We encourage
Medicaid beneficiaries to report suspected fraud, waste, and abuse
to their State’s Medicaid fraud control unit or Medicaid agency or
the HHS fraud tips hotline as examples.

CMS is also committed to supporting our State partners and
“their program integrity efforts and their efforts to reduce improper
payments, Our Medicaid Integrity Institute provides substantive
training and support to the States. We have trained more than
%@OO program integrity staff from all 50 States, D.C. and Puerto

ico.

CMS provides boots-on-the-ground teams that can assist States
with special investigative audits and emerging threats, Since Octo-
ber 2007, CMS has participated in 10 projects in 3 States, which
have resulted in $33.2 million in savings through cost avoidance.
In addition, CMS’s review and audit MICs, or Medicaid Integrity
Contractors, complement and support program integrity efforts un-
derway in the States. Between 2009 and November 1st of this year,
the audit MICs have initiated 1,663 audits in 44 States. In addition
to the Federal audits, States report that they have recovered $2.3
billion as a result of all Medicaid program integrity activities.
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The Affordable Care Act has also strengthened Federal oversight
for the Medicaid program by providing new tools to CMS and law
enforcement officials to protect Federal health care programs from
fraud, waste, and abuse. These tools include the new screening and
enrollment requirements, strengthen authority to suspend poten-
tially fraudulent payments, and increased coordination of the anti-
fraud actions and policies between Medicare and Medicaid.

The Affordable Care Act expanded the Recovery Audit Contrac-
tors to Medicaid, which will help States identify and recover im-
proper Medicaid payments. Over the next 5 years, we project that
the Medicaid RAC effort will save the Medicaid program $2.1 bil-
lion, of which $910 million will be returned to the States.

CMS is committed to working with and sharing with our law en-
forcement partners, who take a lead in investigating, determining,
and prosecuting alleged fraud. We also continue to work to address
the concerns raised by the GAO that could reduce improper pay-
ments and potential vulnerabilities in the Medicaid program.

I am happy to announce that the fiscal year 2011 Medicaid’s na-
tional improper payment rate is 8.1 percent, a drop from the 9.4
percent in fiscal year 2010, Desgpite this decrease, we remain fo-
cused on improving program integrity in Medicaid and are con-
fident that the actions outlined today and in my written testimony

‘as well as the continued efforts of our Federal, State, and public

partners will continue to reduce improper payments,

I look forward to working with the subcommittee to ensure that
CMS carries out this important work, Thank you,

[The prepared statement of Ms, Brice-Smith follows:]
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U.S. House Committee on Oversight & Government Reform
Subeommittee on Government Organization, Efficlency, and Financial Management and
Subcommittee on Health Care, District of Columblia, Census, and the National Archives

December 7, 2011

Chairmen Platts and Gowdy, Ranking Members Towns and Davis, and Members of the
Subcommittees, thank you for the invitation to discuss the Centers for Medicare & Medicaid
Services’ (CMS) efforts to reduce fraud, waste, and abuse in the Medicaid program,

The Affordable Care Act gives new tools.to CMS and law enforcement officials fo protect
Federal health care programs from fraud, waste, and abuse, With this support, we are ramping
up our Medicaid anti-fraud efforts by enhancing the quality of data used to detect fraud,
investing in data analytics, and providing more “boots on the ground to fight health care fraud.
These efforts will increase our ability to prevent fraud before it happens, and to detect fraud
when it does, allowing swifier recovery and corrective action, The Administeation is strongly
committed to ensuring that public resources are protected against losses from fraud and other
improper payments by maintaining the integrity of the Medicaid program,

Background

Medicaid is the primary source of medical assistance for 56 million low-income and disabled
Americans. Although the Federal government establishes requirements for the program, States
design, implement, administer, and oversee their own Medicaid programs, The Federal

' government and States share in the cost of the program. State governments have a great deal of
‘ programmatic flexibility within which to tailor their Medicaid programs to their unique political,

budgetary, and economic environments, As aresult, there is variation among the States in
eligibility, services, reimbursement rates to providers and health plans, and approaches to
program Integrity, The Federal government reimburses a portion of State costs for medical
services through a statutorily determined matching rate called the Federal Medical Assistance
Percentage, or FMAP, which is based on each State's per capita income and normally ranges
between 50 and 75 percent, The Federal government also reimburses the States a portion of their
administrative costs through varying matching rates determined according to statute, ranging
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from 50 percent to 90 percent. The total net Federal Medicaid outlays in fiscal year (FY) 2011
are approximately $275 billion.

Deficit Reduction Act Authorities to Prevent and Reduce Frand, Waste, and Abuse

Similar to all public and private health care programs, Medicaid ¢an be a target for those who
would abuse or defraud a health care program for personal gain, Recognizing the need for a
greater focus on health care fraud at the public and private level, Congress gave CMS new
authority and funding in the Deficit Reduction Act of 2005 (DRA, P.L. 109-171) which modified
section 1936 of the Social Security Act to establish and operate the Medicaid Integrity Program,
The Medicaid Integrity Program protects-Medicaid by administering the national Medicaid audit
program while enhancing Federal oversight of State Medicaid programs. The Medicaid [ntegrity
Program accomplishes this by providing States with technical assistance and support that
enhances the Federal-State Partnership, Prior to the enactment of the DRA, States performed the

majority of program integrity oversight in the Medicaid program.

Section 1936 of the Social Security Act, as modified by the DRA, provides CMS with ongoing
authorities to fight fraud by requiring CMS to contract with Medicaid Integrity Contractors
(MICs) to review provider claims, audit providers, identify overpayments, and educate providers,
managed care entities, beneficiaries, and other individuals about payment integrity and quality of
care. CMS works with partner agencies at the Federal and State levels to enhance these efforts,
including preventing the enrollment of individuals and organizations that would abuse ot defraud
the Medicaid program and removing fraudulent ot abusive providers when detected,

Analyzing Data . ‘ )

As part of Section 1936 of the Soctal Security Act, CMS uses “Review of Provider MICs”
(Review MICs) to analyze Medicaid claims data provided by States to identify high-risk areas,
potential vulnerabilities, and targets for audits. In April 2008, CMS began developing an
information technology infrastructure comprised of a central data repository and analytical tools,
The system became operational in January 2009, It is primarily populated with Medicaid
Statistical Information System (MSIS) data, which is a subset of Medicaid eligibility and claims
data from all 50 States and the District of Columbia, This State-submitted data includes over 40
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wiillion eligibility records and over 2 billion claims records per year, CMS uses algorithms and
modeling to identify potential fraudulent, wasteful, or abusive payments based on analysis of the
MSIS data,

CMS is aware of the limitations of the MSIS data because of our extensive use of the data, as

well as from feedback from other groups such as the HHS Office of Inspector General (OIG) and

State Medicaid Agencles. Limitations include deficiencies in the completeness, accuracy, and

tineliness of the data, as well as lack of data standardizations among State programs. Asa

result, improving the data quality of the MSIS data is vital to program integrity efforts, CMS

continues to improve access to better quality Medicaid data by leveraging the data available

through the Medicare/Medicaid Data Match Expansion Project (Medi-Med) and its participating (
States, as well as working directly with States to obtain Medicaid data for specific collaborative \
projects. While the MSIS data has limitations, CMS is able 10 use the MSIS data to identify

trends and patterns that exist within individual States, as well as regionally and at the national

level in an effort to detect and deter fraud, waste, and abuse in the Medicaid program,

[ order to improve CMS and the States’ data analysis efforts, the Medicaid and Children’s
Health Insurance Program (CHIP) Business Information and Solutions Council (MACBIS), an
internal CMS governance body, provides leadership and guidance for a more robust and \
comprehensive information management strategy for Medicaid, CHIP, and State health
programs. The council’s strategy includes:

+ Promoting consistent feadership on key challenges facing State health programs;

» Improving the efficiency and effectiveness of the Federal-State partnership;

+ Making data on Medicaid, CHIP, and State health programs morc widely available to

stakeholders; and

¢ Reducing duplicative efforts within CMS and minimizing the burden on States. (

CMS’ Center for Medicald and CHIP Services (CMCS) leads this effort. The MACBIS projects
will lead to the development and deployment of enterprise-wide improvements in data quality
and availability for Medicaid program administration, oversight, and integrity. As these efforts

—
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mature, we will be able to better utilize our technical infrastructure and business intelligence
tools for program integrity oversight by using analytics, algorithms, and queries,

Tn addition to efforts to improve the quality of the Medicaid data, CMS is actively pursuing ways
to apply advanced data analytics technology, including predictive analytics, to the Medicaid
Integrity Program. CMS" goal is to utilize predictive madeling to enhance its analytic
capabilities and Increase information sharing and collaboration among State Medicald agencies
to detect and deter aberrant billing and servicing patterns at the State level and on a regional or

national scale,

Auditing Claims

Once claims have been analyzed through CMS® data system and shared with the State, the
“Audit of Provider" MICs {Audit MICs) conduct post-payment audits of all types of Medicaid
providers and advise States of potential overpayments made to these providers. Between the
completion of the solicitation process for MICs in 2009 and November 1, 26 11, Audit MICs
have initiated 1,663 audits in 44 States. Those efforts have identified an estimated $15.2 million
in overpayments, through both direct provider audits and automated reviews of State claims, In
addition to Federal audits, States reported that they conducted an additional 122,631 audits in FY
2009. Those State efforts have identified an estimated $964 million in overpayments,

Educating Providers and Others on Medicaid Program Integrity Issues

The Medicaid Integrity Institute (MI1) remains one of CMS® most significant achievements in
fighting Medicaid fraud, in partnership with owr colleagues at the U.S. Department of Justice
(DOJ). In its four years of operations, the MII has offered numerous courses and trained more
than 2,624 State employees at no cost to the States. Courses have included enhanced
investigative and analytical skills, Medicald program integrity fundamentals, and a symposium
to exchange ideas, create best practice madels, and identify emerging fraud trends.

States continue to report immediate value and benefit from the training offered at the MIL, Asa
result of several MII courses, State staff from across the country have the opportunity to engage

in productive dialogues about the challenges they face combating fraud, waste, and abuse issues
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unique to their State Medicald programs. This interaction perits participants to share their
success stories, learn from others’ best practices, give their Medicald programs a wider range of
perspectives on policy options, and help identify problem providers who attempt to migrate from
one State Medicaid program to another. For example, one State recently reported It recovered
$3.15 mittion through provider audits it conducted as the direct result of knowledge gained at the
MII, We have also sponsored intensive Certified Professional Coder training’ and auditing
courses for 359 additional State employees.

In addition, “Education MICs” assist in the education of providers and beneficiaries on program
inteprity efforts by developing materials and conducting training. For example, Education MICs
help CMS enlist beneficiaries in our fight against fravd, including efforts such as the Protect
Yourself, Protect Medicaid Campaign., CMS strongly believes that alert and vigilant Medicaid
beneficiaries are one of the most valuable tools we have to stop fraudulent activity, Our
Education MICs create public service announcements. distribute e-Jetters, and regularly update
social networking sites to provide beneficiaries quick facts and tips about how ta prevent, spot,
and report Medicaid fraud. Education MICs encourage Medicaid beneficiaries to repdrt fraud,
waste, and abuse or criminal activities to their State’s Medicaid Fraud Control Unit (MFCU)
which is the State-administered law enforcement agency, Medicaid agency, the HHS fraud tips
hotline, and the HHS OIG.

Due to the enactiment of the DRA and Affordable Care Adt, the crcation of the Medicaid
Integrity Program, and the establishment of our MICs, we have made great strides in combating
Medicaid fraud. Today, thanks to increased funding and tesources, we are able to investigate
allegations of fraud quickly and competently, and report cases to law enforcement, as
appropriate,

Supporting State Efforts to Combat Fraud, Waste, and Abuse
Because of Medicaid's unique Federal-State partnership, all of the strategies deseribed above

protect and enhance State Medicaid programs at a foundational level, We have also developed

! The MIU's Certified Coder Boot Camp teaches the fundamentals of Current Procedural Terminology (CPT), 1CD-9,
and Healthcare Common Procedure Coding System (HCPCS) Level 11 coding.
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initiatives that specifically work to assist States in strengthening their own efforts to combat
fraud, waste, and abuse,

To provide and gauge effective support and assistance to States to combat Medicaid fraud, waste,
and abuse, CMS conduots triennial comprehensive reviews of each State's program integrity
activities, We usc the State Program Integrity Reviews to identify and disseminate best
practices, The review arcas include provider enroliment, provider disclosures, program integrity,
managed care operations, and the interactlon between the State’s Medicaid agency and its
MECU, We also conduct follow-up reviews to evaluate the success of the State's corrective
actions. - -

Through its reviews, CMS has identified 52 unduplicated program integrity “best practices” that
we have publicized to all States through annual summaries of our effors, The guidance includes
specific examples of how States have created well-functioning and committed partnerships
between the State Medicaid agency and its MFCU, CMS, working with State Medicaid agencies
and MFCUs, issued guidance in September 2008 enfitled *Performance Standard for Referrals of
Suspected Fraud from a Single State Agency fo 4 Medicaid Fraud Control Unit." CMS, State
Medicaid agencies, and MFCUs developed this performance standard to provide State program
integrity units with a clear understanding of how to comply with requirements for making
referrals of fraud to MFCUs. Tn concert with the release of the performance standard, MIG
issued a second guidance document, “Best Practices for Medicaid Program Integrity Units’
Interactions with Medicaid Fraud Control Units,” This document advises State program integrity
units of the circumstances under which they should refer cases to their MFCUs, and provides
guidance for interactions between State program integrity units and their MFCUs, with specific
examples of actions taken by States that have created well-functioning and commitied
partnerships between the two entities.

The MECU, as a State-administered law enforcement agency independent of the State Medicaid
Agency, investigates and prosecules Medicaid fraud as well as patient abuse and neglect in
health care facilities, The Federal govérnmcnt funds MFCUs on a 75 percent matching basis.
The HHS OIG certifies, and annually recertifies, each MFCU.
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CMS also developed the State Program Integrity Assessment (SPIA). Through the SPIA, CMS
annually collects standardized, national data on State Medicaid program integrity activities for
program evaluation and technical assistance support. The States and CMS use the SPIA to gauge
their collective progress in improving the overall integrity of the Medicaid program. In FY
2009, States reported tecovering $2.3 billion through program intcgrity efforts funded at $393.5
million, for a $5.58 to $1 return on investment.

CMS also provides States assistance with *boots on the ground® for special investigative audits.
Since October 2007, CMS has participated in 10 projects in three States, with the majority of
activity occurring in Florida. States repotted these reviews have resuited in $33.2 millionin .
savings through cost avoidance, CMS helped States review 654 providers, 43 home health
agencies and DME suppliers, and 52 group homes. During those reviews, CMS and States
interviewed 1,150 beneficiartes and took more than 400 actions against non-compliant providers
(including, but not limited to fines, suspensions, licensing referrals, and MFCU referrals).
Besides identifying inappropriate provider activities, these reviews also result in an ongoing

sentinel effect in these vulnerable areas of the Medicaid program.

Since 1998, the Medicaid Fraud & Abuse Technical Advisory Group (TAG) and its State subject
matter experts have provided guidance to CMS on a variety of program integrity issues. The
TAG is comprised of a chair and 10 regional representatives, all of whom are senior State
program integrity officials. CMSV meets with the TAG as well as other State program integrity
officials in a monthly national teleconference and in annual face-to-face meetings, The Medicaid
Fraud & Abuse TAG provides our State partners a critical voice in CMS’ program integrity
efforts.

To further build on this support, the Office of Management and Budget recently approved

$2.9 miltion to fund a pilot project that tests an automated tool that screens providers for risk of
fraud through the Partnership Fund for Program Integrity Innovation, Currently, HHS and the
States lack standardized Medicald provider data, which hampers the detection of potential

fraud, This tool, which is being developed and tested in conjunction with four State partners,
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could help prevent improper payments by weeding out fraudulent providers and focusing limited
State resources on areas where fraud is most likely to occur. By reconfiguring how HHS and the
States identify fraud trends, this new pilot aims to improve fraud detection capabilities and drive
significant savings. Pilot results are expected In November 2012.

The Affordable Care Act and new Fraud-Fighting Tools at CMS

In addition to State and Federal cfforts already underway, in March 2010, the President signed
into law the Affordable Care Act, which included additional program integrity provisions that
strengthened Medicaid integrity efforts, Several of these provisions were based on proposals
from CMS, State Medicaid agencies, and law enforcement agencies. The Affordable Care Act
also incorporated many provisions supporting the goal of the President’s Executive Order 13520,
Reducing Improper Payments, signed in November 2009,

Further, in April 2010, the Secretary of HHS created the Center for Program Integrity (CPI) to
coordinate fraud, waste, and abuse prevention, detection, and enforcement efforts actoss CMS®
Medicare, Medicaid, and CHIP programs, CPI's four major approaches to key anti-fraud
activities are:

» Prevention; CPI will prevent fraud, waste, and abuse by expanding the breadth of the
program integrity strategy beyond post-payment recoveries to preventing improper
payments and resolving problems as they oceur.

+ Detection; CPL will focus on risk and reward compliance by targeting initiatives that
identify bad actors while reducing the burden on legitimate providers and suppliers.

s Increasing fransparency and accountability: CPL will be transparent and accountable
to its stakeholders by sharing performance metrics.on key program integrity activities.

e« Recovery: CPI will focus on key strategies that increase recoveries to the Medicare Trust
Funds and the Treasury,

Enhanced Screening and Other Enrollnent Requivenienis
On January 24, 2011, CMS announced a final rule (CMS-6028-FC) implementing a number of
the Affordable Care Act’s powerful new fraud prevention legislative tools. The final rule:

\
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» Creates a rigorous screening process for providers and suppliers enrolling in Medicare,
Medicaid, and CHIP to keep fraudulent providers out of those programs. Categoties of
providers and suppliers that pose a moderate or high risk of fraud, for example durable
medical equipment suppliers and home health agencies, are subject to additional
screening requirements. States must follow the same screening procedure for Medicaid-
only providers that CMS requires for Medicare providers. States may rely on CMS'
sereening results for providers enrolled in both Medicare and Medicaid. States may also
rely on the results of the screenings provided by another State for the same provider. In
addition, a provider must be terminated from any State Medicaid or CHIP program if the
provider.has been terminated from Medicare or another State's Medicaid or CHIP
program for cause,

¢ Permits temporary enrollment moratoria of new providers and suppliers. Medicare
and State Medicaid programs can temporarily stop enrollment of a category of providers
or of providers within a geographic area that has been identified as high risk, as long as
that will not impact access to care for patients. _

» Permits the suspension of payments to providers and suppliers suspected of fraud, The
Secretary of HHS or the State Medicaid Agency can suspend payments pending the
investigation of a credible allegation of fraud, stopping the flow of money to potentiaily

fraudulent providers.

CMS also issued rules on May 5, 2010 (CMS-6010-IFC) implementing Affordable Care Act
provisions that require providers and suppliers who order and refer certain flems or services for
Medicare and Medicaid beneficiaries to enroll in Medicare and Medicaid, maintain
documentation on those orders and referrals, and include the National Provider Identifier on all
fee-for-service (FFS) enrollment applications and claims.

Established State Medicaid Recovery Audit Contractor (RAC) Program

On September 14, 2011, CMS released the final rule for the Medicaid Recovery Audit
Contractor (RAC) program, a key part of the Atfordable Care Act’s initiatives to curb fraud,
waste, and abuse, The Medicaid RAC program will help States identify and recover improper

Medicaid payments, and States are required to bave their RAC programs in place, absent an
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exception, by January {, 2012, Similar to the Medicare FFS Recovery Audit Program, States
will pay the RACs a contingency fee out of any overpayments recovered. RACs review claims
after payment, using both simple and detailed reviews that include medical records, RACs are
required to employ trained medical professionals, certified coders, and a physielan, unless CMS
grants an exception. Further, CMS' Medicaid Recovery Audit Contractor At-A-Glance web
page on the CMS website® provides baslc information to the public and interested stakeholders
about each State’s Recovery Audit program.

The Affordable Care Act expanded RACs to Medicaid because of RACs' success within original
Medicare — between October 1, 2010 and September 30, 2011, the Medicare FFS Recovery
Audit Program has corrected a total of $939 million in improper payments, Over the next five
years, we project that the Medicaid RAC effort will save the Medicald program $2.1 blllion, of
which $910 million will be returned to the States. This effort complements the other efforts
described above that target fraud, waste, and abuse in the health care system.

Partnering with Stakeholders to Improve Medicaid Program Integrity

Many of the Affordable Care Act provisions increase coordination between States, CMS, and our
Jaw enforcement partners at the HHS OIG and the DOJ. CMS is committed to working with our
law enforcement partners, who take a lead role in investigating, determining, and prosecuting
alleged fraud. By sharing information and requiring all States to terminate any provider or
supplier that Medicare or another State terminated for cause, the Affordable Care Act ensures
that fraudulent providers and suppliers cannot easily move from State to State or between
Medicare and Medicaid, We ate also providing training in the use of data analytic systerus to the
HHS OIG and DOJ, cnabling investigators and law enforcement agents to more quickly detect
and prosecute fraud schemes,

We also appreciate the efforts of the Government Accountability Office (GAO) and their
recommendations on how to improve Medicaid program integrity. We continue to work to
address the concerns raised by the GAO and to reduce improper payments and potential
vulnerabilities in the Medicaid program. As a reminder, imptoper payments Include both

% hitps://www.cms.gov/medicaidracs/ome.aspx
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overpayments and underpayments, and are not necessarily fraudulent in nature, CMS®
commitment to reducing improper payments is demonstrated by the review and audit activities
deseribed above, as well as our collaborative efforts with the States, and the establishment of the
RAC program and other Affordable Care Act initiatives. For FY 2011, Medicaid’s national
improper payment rate is 8.1 percent -- a drop from 9.4 percent in FY 2010. Despite this
decrease, we remain focused on improving program integrity in Medicaid, and are confident that
the actions outlined in this testimony, as well as the continued efforts of our Federal, State, and
public partners, will continue to reduce improper payments,

Conclusion -

CMS is committed to the integrity of the Medicaid program, and ensuring that we continue 1o
advance in fraud prevention and detection, This Administration has made an unprecedented
effort to reduce improper payments in Federal health care programs, invest in program integrity
strategies, and rein in fraud, waste, and abuse. With the Affordable Care Act provisions, anti-
fraud strategies, and partherships discussed today, we have mare resources than ever before to
implement important strategic changes in pursuing fraud, waste, and abuse. Through
partnerships between stakeholders, we have learned from each other how to protect our health
care system. [am confident that the smarter we work today, with our partners, technology, and
through training and education, the stronger our system will be for years to come. 1 look forward
to working with you in the future as we continue to make improvements in protecting the
integrity of Medicaid and safeguarding taxpayer resources.
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Mr. PLATTS. Thank you Ms. Brice-Smith.
Mzr. Cantrell.

STATEMENT OF GARY CANTRELL

Mr. CANTRELL. I am Gary Cantrell, assistant inspector general
for investigations with the U.S. Department of Health and Human
Services Office of Imspector General, I appreciate the opportunity
to testify today about our efforts to combat Medicaid fraud.

First and foremost, I would like to thank Mr, West for coming
forward with allegations of billing fraud on the part of Maxim
Health-care Services. OIG recognizes that our success is dependent
upon cooperation with courageous individuals like Mr, West. The
documentation that he provided was critical to us in helping us un-
ravel a broader scheme within Maxim Health-care that spanned
across the Nation.

Our investigation resulted in Maxim agreeing to pay more than
$150 million to resolve civil and criminal allegations of fraud, the
largest-ever settlement relating to home health services. Nine indi-~
viduals, including three senior managers, also pled guilty to felony
charges. This example highlights the potential for citizens and gov-
ernment to collaborate and curtail schemes that are harming the
Nation’s most vulnerable citizens. OIG encourages citizens to re-
port suspected fraud, so we can investigate and bring to justice
those responsible,

Medicaid fraud drains vital Federal and State program dollars
that harms both recipients relying on those services as well as the
American taxpayers. OIG has a team of over 480 highly skilled
criminal investigators located throughout the country. And in fiscal
year 2011, our enforcement efforts resulted in record numbers that
included over 720 criminal convictions and $4.6 billion in expected
recoveries. Nearly 400 of these actions addressed schemes related
to Medicaid fraud, and over $1.1 billion is expected to be returned
to the program, - .

The types of schemes perpetrated in the Medicaid program in
many ways mirror Medicare fraud schemes. For example, we see
billing for services not rendered, medical identity theft, false state-
ments, bribery and kickbacks. These have been especially common
in relation to home health prescription drugs charitable medical
equipment and transportation services.

Data access is critical to our enforcement efforts in both Medi-
care and Medicaid. OIG has worked closely with CMS to expand
our access to national Medicare claims data, This improved access
has enabled OIG to more effectively identify Medicare fraud trends.
And that allows our agents to more efficiently investigate allega-
ti‘?ins of fraud. Unfortunately, this is not the case on the Medicaid
side.

Our inability to access timely comprehensive data impedes effec-
tive oversight of the program. CMS’s Medicaid statistical informa-
tion system is the only source of nationwide Medicaid claims data,
and weaknesses in the system limit its usefulness for effective
oversight and monitoring of the program. For example, the system
does not capture many of the data elements necessary for us to de-
tect fraud, waste, and abuse,
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Ag in the Maxim case, Medicaid presents our investigators with
unique data challenges. Why? It's because the data does not exist
in a single location, Rather, it exists in independent systems across
50 States and the District of Columbia. We understand that CMS
is taking steps to collect more timely comprehensive data from the
States, and we hope they move quickly to accomplish this goal.

State Medicaid fraud control units have been valuable partners
in our investigative efforts. Our number of joint investigations has
nearly doubled over the last 5 years. And to improve on cur suc-
cess, we believe that Medicaid fraud control units could also benefit
from enhanced analytic capabilities with regard to their State Med-
icaid data. This will lead to improved oversight and enforcement.

In cloging, we need to make a lasting impact on Medicaid fraud.
The need has never been more important. The Congregsional Budg-
et Office estimates that in 2014, 16 million new recipients will be
added to the Medicaid program. Therefore, it is especially critical
that OIG have access to timely comprehensive data in order to pro-
tect these Federal and State dollars.

Together, we must work to eliminate vulnerabilities and ensure
that we are pogitioned to effectively oversee this program for years
to come. Thank you for your support of our mission and I would
be happy to answer any questions you have,

[The prepared statement of Mr. Cantrell follows:]

———
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INTRODUCTION

Good morning Chairmen, Ranking Members, and other distinguished Members of the
Subcommittees. Tam Gary Cantrell, Assistant Inspector General for Investigations with the U.S.
Department of Health and Human Services (HHS), Office of Inspector Generat (OIG). Thank
you fot the opportunity to testify about OIG's efforts to combat Medicaid fraud, My testimony
will provide an overview of certain areas of Medicaid fraud, describe our law enforcement

efforts and investigative challenges, and make recommendations to improve Medicaid oversight.

BACKGROUND

OIG's mission is to protect the integrity of over 300 HHS programs, as well as the health and
welfare of program beneficiaries, In fulfillment of this mission, we investigate and hold
accountable those who defraud and abuse the Department’s programs, promote provider
compliance, and recommend program safeguards,

OIG has a robust program of audits, evafuations, and investigations directed towards identifying,
preventing, and stopping Medicaid fraud, waste, and abuse, OIG employs more than 1,700
dedicated professionals, including a cadre of over 480 highly skilled criminal investigators,
trained to conduct criminal, civil, and administrative investigations of fraud related to HHS
programs and operations. Our special agents have ful{ faw enforcement authority to effect a
broad range of actions, including the execution of search and arrest warrants. We use state-of-
the-art technologies and a wide range of tools in carrying out these important responsibilities,

We are the Nation’s premiere heaith care fraud law enforcement agency.

Our constituents are the American taxpayers, and we work hard to ensure that their money is not
stolen or misused, 1n fiscal year 2011, OIG opened over 2,000 investigations, Enforcement

efforts for the same fiscal year resulted in record numbers that included over 1,100 criminal and
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civil actions and $4.6 billion in expected recoveries. Of this, nearly 400 criminal and civil
actions are related lo Medicald and over $1.1 billion in restitutions or recoveries are to be
returned to Federal and State Medicaid programs.

MEDICAID FRAUD OVERVIEW

Medicaid is an important health care benefit for approximately 56 million Americans with
limited incomes or disabilities that rely on the program for medical care, The program is funded
jointly by Federal and State governments, Generally speaking, the Federal Government sets
broad guidelines for Medicaid, and the States have flexibility to administer the program within
those guidelines. The scope and composition of each Medicaid program vary significantly
across States. In fiscal year 2011, the program accounted for nearly $275 billion in Federal
spending. Medicaid fraud drains vital Federal and State program dollars, in turn, harming both

recipients and the American taxpayers,
OIG is leading the fight against health care fraud

OIG brings a formidable combination of cutting edge techniques and traditional investigative
skills to the flght against Medicaid fraud. This bas been useful in uncovering a range of
schemes, especially those relating to home heaith and personal care services, prescription drug
diversion, durable medical equipment, and ambulance transportation. These schemes have
involved many types of fraud, including billing for equipment not provided or for services not
rendered, medical identity theft, false statements, bribery, and kickbacks.

We receive Information related to these schemes through a variety of sources, including the

Centers for Medicare & Medicaid Services (CMS) as well as qui tam referrals from the
Department of Justice (DOJ).

Page 2 of 8
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One such example is our recent investigation of Maxim Healthcare Services, Inc, (Maxim),
which was initiated on the basis of Mr, Richard West's qui tam complaint against the company,
Mr, West was a patient of Maxim, one of the Nation’s leading providers of home health services,
The setilement resolved allegations that between 1998 and 2009, Maxim filed false claims with
State Medicaid programs and the Department of Veterans Affairs for services elther not
provided, not sufficiently documented to show they were provided, or delivered from unlicensed
offices. Our investigation resulted in a seitlement in which Maxim agreed to pay more than $150
million to resolve civil and criminal charges, The settlement represents the largest-ever
involving home health services, The company has also entered into a 5-year Corporate Integrity
Agreement {CIA) with OIG, which requires additional reforms and monitoring under our

supervision,

Tn addition, nine individuals--eight former Maxim employees, including three senior managers,
and the parent of a former Maxim patient--have pleaded guiity to felony charges arising from the
submission of fraudulent billings to government health care programs, the creation of fraudulent
documentation associated with government program billings, or false statements to government
heaith care program officials regarding Maxim’s activities,

The Maxim case is also an example of a recent increase in fraud cases involving home heaith and
personal care providers. According to data obtained from the Medicaid Fraud Control Units
(MFCUs), as of the fourth quarter of 2.010$ \Qe are now seeihg more Medicaid fraud cases
involving home health services than any other single program area. The vast majority involve
personal care services, which are nomnedical secvices provided by unskilled aides who assist
recipients with activities of daily living, such as bathing, meal preparation, and feeding,

As stated above, we are also witnessing persistent fraud trends surrounding misuse of
prescription drugs. These cases are among the most deplorable because they involve the over-
prescribing of dangerous narcotics and sometimes the diversion of dangerous narcotics to street

drugs, often causing harmful or deadly results to those who abuse them, We saw a particularly
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egregious example of this in the State of Washington, which resulted in the death of a patient
from an overdose of Oxycodone prescribed by the patient’s physician. The physician had
established relationships in the local heroin-user community and was writing medically
unnecessary preseriptions to patients for narcotics, including Oxycodone and Vicodin, In this
casc, the physician was incarcerated and ordered to pay $700,000 in restitution, The physician

also lost her medical license and was excluded from all Federal health care programs,
OIG Is collaborating with Medicaid Fraud Control Units

State MFCUs have played a significant role in helping us identify the fraudulent activities
discussed above and other fraud trends in Medicaid, The number of our joint investigations with
MFCUs nearly doubled in the past 5 years from 621 to over 1,100, The collaboration with
MFCUs and other law enforcement parthers has beea critical, as many of the providers
defrauding Medicaid have operations throughout the United States,

For nationwide investigations, the National Association of Medicaid Fraud Control Units
(NAMFCU) plays a coordinating tole in marshaling the investigative efforts of the many
individual States affected by fraud, In a recent nationwide investigation, O1G collaborated with
the MFCUs, through a NAMFCU committee, as well as other law enforcement partners, to
investigate the pediatric dental elinic Small Smiles, managed by FORBA Holdings, LLC
(FORBA). The investigation revealed that FORBA, among other things, allegedly caused the
submission of claims to Medicaid for dental services that either were not medically necessary or
did not meet professionally recognized standards of care, These unnecessary services included
pulpotomies (baby root canals), placing multiple crowns, administering anesthesia, performing
extractions, and providing fillings and/or sealants. This Investigation tesulted In an agreement
from FORBA to pay over $24 million plus interest and enter into & 5-year quality-of-care CIA to
settle allegations that it perforraed unnecessary and often painful services on children to

maximize Medicaid reimbursement,

Page 4 of 8
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OIG is engaging health care providers and the public in the fight against fraud

OIG is using a variety of tools to ehgage all our stakeholders in our efforts to prevent, detect, and
combat health care fraud, OIG is extensively using the Internet to calist the health care industry
and the public in the fight against fraud, Our Web site, www,oig.hhs,gov, offers a wide range of
information to health care providers and patients about ways to reduce the risk of fraud and
abuse. These resources include OIG’s provider compliance training, voluntary compliance
program guidance, fraud alents, self-disclosure protocol, and advisory opinions on fraud and
abuse laws.' OIG also offers a guide to prevent medical identity thefl.? And we recently
published 4 Roacmap for New Physicians: Avoiding Medicare and Medicaid Fraud and Abuse,?
which summarizes five main Federal fraud and abuse laws and provides guidance on how
physicians should comply with these laws in their relationships with payers, vendots. and fellow

providers,

The OIG Hotline is another valuable fraud-fighting tool, which allows individuals to contact OIG
directly through our Web site or by calling 1-800-HHS-TIPS to provide information regarding
these and other types of fraud, waste, and abuse schemes in HHS programs.*

We have also posted OIG's Jist of the 10 most wanted health care fraud fugitives, including
photographs and details about the inc!ividuqls and their schemes.’ One of our top most wanted
fugitives, Dr. Gautam Gupta, is wanted for allegedly defraiuding Medicaid and private insurance
companies of millions of dollars. Gupta owned and operated several weight Joss nutrition clinies
in northern Ilinois and the Chicago metropolitan area. According to the arrest warrant, the clinic
defrauded Medicaid and private insurance companies of as much as $24 million from
unwarranted medical tests and false billings for doctor visits,

! Avaitable at htp//oip.bhs.gov/compliance/.

2 Available at b t;p,//mg hhs gm/lmgdlmedunl ld-lheﬂlde\ a5,

Y Available at htp:f/ole b d findex.os

+ lnformauon about lhe OIG Hotline can be found at mﬂ(ﬁg“hhgggmﬂgu_dltgmm_ym&%@
¥ Available at hupiole s gov/iud ugitives/index.asp.
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We are asking the public to help us bring these fugitives to justice by reporting any information
about their whereabouts to our Web site or Fugitive Hotline (1-888-476-4453), A recent call to
the Hotline led to the capture of one of OIG’s top 10 most wanted fugitives; we hope, with the
public’s help, to aiso bring Gupta ta justice in the near future,

RECOMMENDATIONS TO IMPROVE MEBICAID OVERSIGHT.

OIG uses data to detect possible fraudulent billing at the earliest possible stage. In combating
Medicare fraud, OIG has worked closely with its partners, including CMS, to provide our special
agents with access (o more data soutces and real-time access to Medicare claims data, This has
been critical in our enforcement efforts and has enabled us to develop a consolidated data
analysis center, which integrates business intelligence tools and develops new data analytics to

| enhance our fraud detection efforts, This has improved OIG’s ability to access, analyze, and

share data with our law enforcement partners and accomplish this in a manner consistent with

applicable privacy, security, and disclosure requirements. The centralized data analysis center (

has already enhanced the efficiency and coordination of our cotlective efforts by enabling law

enforcement to identify a broader range of potentially fraudulent activities and more efficiently
use our Investigative resources. Much of our Medicare enforcement success can be attributed to
our timely access to useful data, which has plased a pivotal role in our recent enforcement

results,
Inability to access useful, timely Medicald data hinders oversight efforts ( A

In contrast to Medicare, our efforts to use data analytics to oversee Medicaid have been impeded
by the lack of national-level, timely Medicaid data, Medicaid presents unique data challenges
because key program operations oceur across 50 States, the District of Columbia, and U.S,
territories, rather than on a national level, The Medicaid Statistical Information System (MSIS)

is the only source of nationwide Medicaid claims information, and weaknesses in MSIS data

limit its usefulness for oversight and monitoring of the program. In a 2009 teport, OIG
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determined that MSIS data were an average of 1 1/2 years old when released by CMS to users
for data analysis purposes.’ In law enforcement, a | 1/2-year timelag is an eternity, especially
when dealing with astute criminals who cash out quickly and move on to the next scheme,
Moreover, MSIS was not designed for anti-fraud efforts and lacks many basic data elements that
can assist in fraud, waste, and abuse detection, Additionally, MSIS does not include complete
data received through managed care plans, despite the fact that the majority of Medicaid
beneficiaries received their health care services through Medicaid managed care.”

Our investigation of Maxim illustrates challenges faced in conducting nationwide investigations
involving Medicaid fraud, Maxim is a nationwide conglomerate providing home health services
in over 40 States, which made it difficult to collect comprehensive Medlcaid claims data in
support of our investigation, We understand that CMS is working to address these and other data
issues, We hope that CMS moves forward‘expeditimusly to systematically collect comprehensive
data and make the data available to us.

We further recommend that MFCUs® abilities to aceess data be enhanced. Our goal is to help
them establish their own analytic capabilities with regard to their respective State Medicaid data.
To support this, OIG issued a notice of proposed rulemaking to permit MPCUs, under certain
conditions, to use Federal matching funds to identity fraud through screening and analyzing State
Medicaid claims data.® We believe this will enhance our enforcement efforts and improve
Medicaid oversight, S ‘

CONCLUSION

The need to protect Medicaid from fraud has never been more important, The Congressional
Budget Office estimates that in 2014, 16 million new recipients will join the Medicaid program,

® “MSIS Data Usefulness for Detecting Fraud, Waste, and Abuse,” OE1-04-07-00240, August 2009, available at
Itipoi voel sfoei-04.07-00240.pd [

“Medxcaid Manngcd Care Encounter Data: Collcclmn and Use," OEI-07-06-00540, May 2009, available at
hitp:/oig hhs. gov/oei/reports/oet-07-06-00540.

¥ 76 Tted. Reg. 52 (March 17, 201 1), pp. l4637~l46~ll.
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States and the Federal Government alike must work to eliminate vulnerabilities and ensure that
we are positioned to effectively oversee the program in the years to come, 1t is critical that OIG
have access to timely and accurate Medicaid data to protect program reclplents and expenditures,
As shown through our accomplishments in Medicare, data analysis is vital to fighting health care
fraud, We believe comparable access to Medicaid data will yield similar successes.

To that end, OIG will continue moving forward to implement mechanisms to protect the integrity
and vitality of Medicaid and punish those who defraud the program. We will continue partnering
with those who share our objectives to safeguard the programs that protect the health of all

Americans and provide essential health care (o those in need.

Thank you for your support of OIG's mission. [ would be happy to answer any questions.
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Mz, PraTTS, Thank you Mr. Cantrell.
Ms. Yocom.,

STATEMENT OF CAROLYN YOCOM

Ms. YocoM, Mr. Chairmen, ranking members, and members of
the subcommittees, I am pleased to be here as you discuss im-
proper payments in fraud in the Medicaid program. My remarks
today will focus on an important challenge as well as opportunities
that CMS faces, given its expanded role in Medicaid program integ-
rity.

In 2005, GAO testified that CMS needed to increase its commit-
ment to helping States fight Medicaid fraud, waste, and abuse.
That year, Congress passed the Deficit Reduction Act, which pro-
vided for the creation of the Medicaid Integrity Program and other
provisions. The Patient Protection and Affordable Care Act gave
CMS and States added responsibilities and new oversight tools.
Thus CMS’s spending for and attention to Medicaid program integ-
rity activities has grown, primarily through the creation of the
Medicare Integrity Group or the MIG,

The MIG gradually hired staff and contractors to implement a
set of core activities, such as reviewing and auditing Medicaid pro-
vider claims and providing education to State officials and Med-
icaid providers. In 20056, CMS had approximately 8 staff years fo-
cused on program integrity, Today it has over 80 of the 100 statu-
torily required positions authorized in the DRA.

However, more is not necessarily better. A key challenge faced by
the MIG is the need to avoid duplication of Federal and State pro-
gram integrity efforts, particularly in auditing provider claims,
which has been primarily a State function. The amount of overpay-~
ments that the MIG identifies is not commensurate with its costs
or with amounts identified by some States. For example, in a simi-
lar number of audits, New York reported identifying more than
$372 million in overpayments compared with $15 million identified
through the national provider audits. .

In 2011, the MIG reported plans to redesign its national provider
audit program to allow for greater coordination with States on data
policies and audit measures. While it remains to be seen whether
these changes would help identify additional overpayments, the
proposed redesign appears promising, In particular, the collabo-
rative projects currently underway in 13 States would first allow
States to augment their own resources; second, address audit tar-
gets that States have too few resources to handle; and third, assist
States with less analytic capability, These projects could help avoid
duplication as well as strengthen Federal and State efforts.

CMS’s expanded role also offers the opportunity to enhance State
program integrity efforts, but more consistent data are needed. For
example, two core activities of the MIG, triannual comprehensive
reviews and annual assessments, collect similar information such
as States’ program integrity planning, prevention activities, and re-
coveries. However, some of the data that States report show im-
plausible and/or inconsistent State responses. Improved data would
allow CMS to further target assistance to States through the MIG’s
primary training initiative, the Medicaid Integrity Institute. Not
only is the training offered at no cost to States, but such venues
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provide opportunities for State program integrity officials to de-
velop relationships with their counterparts in other States. Such
relationships are critical in a program like Medicaid where pro-
viders and beneficiaries can cross State lines and repeat improper
or even fraudulent behaviors.

Since fiscal year 2008, the institute has trained over 2,200 State
employees. Instituted expendjtures are a small portion of MIG's
spending, just $1.3 million of its $75 million budget. Yet they could
greatly increase networks across States and disseminate best prac-
tices for ensuring appropriate payments in Medicaid.

For many years, Medicaid has been a critical part of the health
care safety, providing health care services to some of our Nation’s
most vulnerable populations, Thigs heightens CMS’s responsibility
to ensure that billiong of program dollars are appropriately spent.
In these difficult economic times, it creates an even greater impera-
tive, The challenges of coordination are significant for States and
for CMS. No less significant is the need for improved data to pre-
vent overpayments.

But there’s also an opportunity for the MIG to work with States
to disseminate and improve oversight of program spending and
hopefully decrease the level of improper payments. This concludes
my prepared remarks, I'd be happy to answer any questions you or
members of the subcommittees may have.

[The prepared statement of Ms. Yocom follows:]
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MEDICAID PROGRAM INTEGRITY

Expanded Federal Role Presents Challenges to and
Opportunities for Assisting States

. What GAO Found

The key faced by the Medicald Integrity Group (MIG) Is lhe need to
avoid duplication of federal and slate program integrity efforts, particulatly In the
area of audiling provider claims. In 2011, the MIG reported that { was
redesigning fts nalional provider audit p Praviously, its audit
1 were using incomplete claims data to ldentl{y nverpaymenls According to MIG
: data, ovarpaymants identified by ite audi contractors since fiscal year 2008 wera

: not urale with fis tors’ costs. The MIG's redesign will resull In.
greater coordination with stales on a varlely of factors, including the data {o be
Used. It remains {0 be seen. howsver, whether these changes will result in an

In dentified The table below highlights the MIG's core
ovgr;lgm activilles, which were Implsmented from fiscal years 2007 through
20

MIG's Core Ovarsight Activitien and Flsea) Yoar implamonted

MG activilles Dasgtipllon

Compnohansiva Every 3 years, the WIG conducts & oemmahenwe managantent 1sview of
frogram infegeity sach slale's Medv:nld program fotegtity procedures end processes.

raviews Through the reviews, CMS assasses thy aﬁodwenm of the s1alo’s
{fiscat yast 2007) program inlagrity etkms 8nd determinas whothet the stale’s poficles and

?MIR_N somply with fedsral coguiations.
Technlcal ansistance [n Bscal year 2009, tha MIG responded [0 504 requasts Tor tochnical

{fiscal yaar 2507) asslylance from 49 slates, providers, ¢ ndvomlu and gthars, Gammon
lopkes includad p law
enforcament gggilﬁes ap_s fraud dejection looh
Hedicald integrity The hl\'tvlo Ts the first natiansl Madicald inlegrity tralnlng ptoqram. CHS
Instiuta sxeeut with the Juistico Lo
(Gscal yeat 2007} houw U\o lann atihe Depanment’s National Advocuy Cen{el. fozated
of Soufh Carciina. The lnstituts offers substaniive
u-wno lechmcal assistance, and support 1o states i o siructured
— taarming environment.
‘Natlonal Provider Audi Sepmw contations (1) analyza Sl2ims data (o i6ently abarrant claims,

Program and potentis! bliing winerab@bes: end (2) eondust post-paymint avdds
{Bscal ysar 2000) based on data analysis leads in order 1o dentify ovemayments

providers.
Stale progmm infegtily  Thase annual essessmonis raprosent the first nabonat haseting colipcban
Assessments af dala on stals Medicaid Integrity activitias for the purposes of progrem
{fscal yaor 2000) evaksation and fechnical assistance support. The data providad by cintes
a19 used lo populals 2 ons-page profia covarng mp\a :unh a8 pmmm
lnlagﬁx sialfing and expendiuros, audas, fraud refesy!
Educalion conlrastors  The ion coniraciors develop matafiaty kn ordar o admla ond \mn
(iscal yoas 2009 gyidess on nl intogrity 8nd quatilty of cars Jssuss.

S Souow CM3.

The MIQ's core oversight activilies present an opportunity lo enhencs siate
efforts through the provision of technlcal assistance and the ldentification of
tralning opportunities, Tho MIG's assessment of siale program Intsgity efforts
during {rienniaf onsile reviews and annual will need to address data
Inconsistencies identifed duﬂng lhese two ac!lvlﬂe& Improved conslstency wit
help ensure thet the MIG 1s fts The Modicaid
Integrily Institute appears to address a state lralnlng need and create networking
opportunilies for program integrity etaff.
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Chalrmen Plalis, Gowdy, and Members of the Subcommitiees:

| am pleased to be here today to discuss Medicaid program Integrily, that
is, praventing improper paymants that result from fraud, waste, and
abuse.! Until the Deficit Reduction Act of 2006 (DRA) expanded the role
of the Cenlers for Medicare & Medicald Services (CMS), the federal
agency that oversees Medicald, Medicaid program integrity had been
primarily a state responsibliity,? CMS's expanded role presents an
opporlunily fo assist and improve the effectiveness of state aclivities, but
also requires that federal resources are targeted appropriately and do not
duplicate slale activities.

Medicaid is jolntly funded by federal and state governments, it Is one of
the largest soclal programs In the fedaral budget—covering about

87 million people In fiscal year 2010—and one of the largest components
of state budgets. In fiscal year 2010, Medicald expenditures totaled about
$401 billion, with a federal share of $270 billion and a state share of
$132 bitlion, As a result of fiexibility in the program's design, Medicaid
consists of 56 distinct state-based progrems.? The challeriges inherent in
overseelng a program of Medicaid's size and diversity make the program
vulnerable to impraper payments, which may be tha result of fraud,
wasis, and abuse,* Because of the program's risk of Improper payments
as well as Insufficlent federal and state oversight, we added Medicald to

TMedicaid is the faderal-state program that covars aeuls heslih cars, long-tem care, and
olher services for certaln 8 of low-r

2geq Pub. L. No. 109-171, § 6034, 120 Stal. 3, 74-78 {2006).

3he federal government maiches states’ expenditures for most Medicald services using a
statulory formula based on each stale's per capita indome. The 66 Medicald programs
include one for each of the 50 states, the Distric of Columbla, Puerie Rico, Samos,
lG]uarg. the Commonwwsatth of the Northern Mariona (slands, and the United States Virga
slands,

“Fraud involves an intentional act of repesentation lo decaive with the knowledge that the
action or reprasentation could result in gain. Waste resulis from cladical etrots or the
dtlon of medicali Y services. Abuse typically involves actlons that are
with bl i and medicat practices that result in Y
program costs. See, e.g., 42 C.F.R. § 4552 (2010).

P Y
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our list of high-risk programs in January 2003,5 CMS estimaled that
Medicaid improper payments were $21.9 billion for Niscal year 2011.%

Stales are the flrs! line of defense against Medicald improper payments,
Speclfically, they must comply with federal requirements to ensure the
qualifications of the providers who bill the program, detect improper
payments, recover overpayments, and refer suspected cases of fraud and
ahuse lo law enforcement authorities, At the federal level, CMS, an

gency within the Depariment of Health and Human Services (HHS), is
responsible for supporling and overseeing state Medicaid program
integrity activilies,

In 2005, we testified that CMS needed fo increase its commitment—both
the alignment of resources and straleglc plannlng—to helplng states ﬂghl
Medicald fraud, waste and abuse.” Subsequently, the DRA

the Medicaid (ntegrity Program and Included other provisions designed to
increase CMS's support (or state aclivities to address Medicaid fraud,
wasle, and abuse, The DRA provided appropriations to implement the
Medicald integrity Program, and the Patient Protection and Affordable
Care Acl (PPACA) enacted in March 2010 gave CM$ and slates
additional provider and program Inlegrity oversight tools.®

You asked GAQ to testify today on Medicaid program integrity. My
remarks focus on how CMS's expanded role in ensuring Medlcald
program Integrity (1) poses a chali b of overlapping state and
federal activities, particulariy in the area of auditing provider clalms. and
(2) presents opporiunities lhrough oversight to enhence stata program

See GAO, Major rogram Risks. Def of Haealth and
Human Services, GAO-03-101 (Washinglon, o C.: Jonuary 2003).

8in s Fiscal Yoar 2011 Agency Financial Repor, HHS calclated and reporied the 3.year
(2009, 2010, and 2011) welghted average nafional payment error rate for Medicald of

8.4 pareent. See Depariment of Health and Human Services FY 2011 Agency Financisl
Report (Washinglon, D.C.: Nov. 15, 2011).

7See GAO, Madicaid Fraud and Abusa: CMS's Commitmenl {0 Halping States Safaguard
Program Dollars Is Limited, GAC-06-855T {Washingfon, D.C.: June 28, 2005).

*pub. L. No, 111.148, 124 StaL. 119, bs amended by the Health Cate Education
Recondiliation Act of 2010(HCERA), Pub, L. No. 111-152, 124 Slal. 1028, For example,
PPACA requlred sfates lo have Medicald Reeovery Audil Contractons, increased provider
ownership raporiing requiremanis, and aliowed CMS to suspend payments to providers on
tha basis of a credibla allagation of fraud.

Page2 GAO-12:2887
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integrily efforts, To do this work, we reviewed CMS reports and
documents on Medlcald program integrity as well as our own and others'
reporis on this toplo. In particular, we reviewed CMS reports that
documented the rasulls of its state oversight and monitoring activitles, We
also Interviewed CMS officials in the agency's Medlcaid Integrity Group,
which was established to imp! t the Medicaid [ntegrity Program. We
conducled ourwork In Ne ber and D ber 2011 in accord with

<] t auditing standards. Those dard
requlre (hal we plan and perform the audit to obtain sufficient, appropriate
evidence to provide a ressonable basis for our findings and concluslons
based on our audit objectives. The data presented in this stalement were
obtained from CMS and we did not independently verify their reliability.
We believe (hat the evid btained provides a reasonable basis or out
findings and conclusions based on our audit objectives,

Background

CMS is responsible for overseelng Medicaid and state Medicald agencles
are responsible for administering the program, Although each state Is
subject to federal requirements, It develops lts own Medicald
administrative structure for carrying out the program including its
approach to program Integrity. Within broad federal guldelines, each stale
establishes eligibility standards and enrolls efigible Individuals;
determines the type, amount, duration, and scops of covered services;
sels payment rates for covered services; establishes standards for
providers and managed care plans; and ensures that state and federal
funds are not spent improperty or diverted by fraudulent providers.
However, state Medicald programs do not work in isofation on program
Integrity; Instead, there are a large number of federal agencies, other
state entilles, and contractors with which states must coordinate.

State Medicaid Program
Integrity Activities

Generally, each state’s Medicald program integrity unit uses its own data
models, data warehouses, and approach to analysis. States oflen
augment thelr In-house capabliities by contracting with companies that
specialize in Medicaid claims and utilization reviews. Howaver, as
program adminlstrators, states have primary responsibliity for canducting
program integrity activities that address provider enroliment, claims
review, and case referrals. Specifically, CMS expecis states to

« collect and verify basia Information on providers, including whether the
iders meet slate 1} {s and are not prohibited
from pasticipaling In federal heallh care programs
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+ malntain a mechanized claims processing and information system
known as the Medicaid Management Information System (MMIS).
MMIS can be used to make payments and to verify the accuracy of
claims, the correct use of payment codes, and a beneficlary's
Medicald eligiblity.?

+ operale a Survelltance and Ulilization Review Subsystem (SURS) in
conjunclion with the MMIS that is inlended to develop statistical
profiles on services, providers, and beneficlaries In order to Identify
potential Improper paymenis. For example, SURS may apply
aulomatic post-payment screens o Medicald claims In order to
Identify aberrant billing patterns.

+  submit all processed Medicald claims elactronically ta CMS's Medical
Statlstical Information System (MS1S). MSIS does not contain billing
information, such as the referring provider's identification number or
beneficiary’s name, because {t is a subsat of the clalms doata
submitied by states, States provide data on a quartedy basis and
CMS uses the dala to (1) analyze Medicald program ch
and utilization for services covered by state Medlcald programs, and
(2) generate varlous public use reports on national Medicald
populations and expenditures.

» refer suspecled overpayments or overutilization cases to other units in
the Madicald agency for corrective aclion and refer potential fraud
cases (o other appropriate entllies for investigalion and prosecution,

Qur reports and testimonies from 2001 through 2006 Identified gaps in
state program integrity aclivilies and noted that the support provided by
CMS to stales was hampered by resource constraints.'® For example, In
2004, we reported that 15 of 47 states responding to our questionnalre

9States provide CMS with claims data for use in estimaling a Medicaid payment error rote.
CMS davaiapad the Payment Error Rale Maasurement program to comply with the
improper Payments Information Act of 2002, The errof rate s not a “fraud rate* but simply
ameasursment of paymenis made that did not mast statutoty, cagulatory, o

adminisirative requirements.

10508 GAO, Medicald: State Efforts to Control Improper Payments Very, GAC-01.662
(Washington, D.C.: June 7, 2001); Medicaid Program Inlegrly: Stala and Fedoral Efforts
{o Pravent and Delect P GAQ-04-707 ( D C J Iy 1&
2004}, GAQ-05-855T; Mod ‘lnle rily: W Program

Opporunitios For Faders! Leadorship to Combal Fraud, Waslo, and Abuse, GAO 06 5787
{Washington, D.C.: March 28, 2008).
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did not affirm that they conducted data mining, defined as analysis of
large data sels to Identify unusual ulilization patierns, which might
indicate provider abuse.

Recent Legislation Has
Conferred New
Responsibilities on CMS
and States

The DRA established the Medicaid Integrity Program 1o provide effective
faderal support and assistance to states to combal fraud, waste, and
abusa, To Impl 1t the Medicald Integrity Program, CMS created the
Medicald Integrity Group (MIG), which Is now lecated within the agency's
Center for Program Integrity. The DRA also required CMS to hire
contractors {o review and audit provider clalms and to educate providers
on Issues such as appropriats biliing practices.

The Medicaid Recovery Audit Contractor (RAC) program was established
by PPAGA.' Each state must contract with a RAC, which Is tasked with
Identifying and recovering Medicald overpayments and identifying
underpayments, Each state's RAC is required to be operational by
January 1, 2012, Medicaid RACs will be paid on a contingency fee
basls—up o 12.5 parcent-—of any recovered overpayments and stales
are required lo lish incentive payments for the detection of
underpayments.'2 Figure 1 dentifies the key federa! and state entilles
rasponsible for Medicald program integrity.

11pyb. L, No. 111-148, §6411, 124 Stat. 119,773,

126148 will not provide federal financial periicipation for admi penditure claims
if a state establishes a RAC conlingency fea thal is in excess of Uie highest Medicare
RAG contingency fee rate, unless a slale requests an exception from CMS and provides
an acceptable justification. Any addilional fees mus! be paid oul of stale-only funds.
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Ealsbiuhed baforsialles Defcl Redition A o1 2005

Bourtw. GAD.

Notes: Other federal satitles Invotved I Medicald program Integrity nol inchuded In fhis figure Includo:
ChiS's Offics of Financiat Management snd its Cenler for Medicald, CHIP, Survay and C ;
tha Dapartment of Health and Kuman Ssivicos' Oica of Inspeclor Beneral; tha Federal Burasu of
Investgation; and the Deparimeni of Justice.

;%l,ail’u 810 requlred lo contract with ot Jeast ane RAG, which mis ba operationat beginning January

“$URS niay be performad by an oulskis contracios {as dapiclad hiare) of Slats program integrily wiefl
Umay carry aut the BURS hunction, inwhich case H would ba Integrel to the Slate Program Intsgrity
L.
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Fraud Investigation and
Prosecution

Fraud detection and [nvestigalions often require more apecialized skills
than are required for the ldentification of Improper payments because
investigators must establish that an Individual or enlity # fed to lalsify
a claim {o achleve some galp, As a resull, fraud is more difiicult to prove
than improper payments and requires the involvement of enfifies that can
investigate and prosecute fraud cases. In 1977, Congress authorized
federal malching funds for the establishmant of Independent state
Medicatd Fraud Control Units (MFCU)." MFCUs are responsible for
Investigating and proseculing Medicald fraud. In general, they are located
In State Atlorneys Generals' offices. MFCUs can, in turn, refer some
cases to federal agencies that have longslanding responsibllity for
combating fraud, wasle, and abuse in Medicare and Medicaid—the
HHS's Office of Inspecior General (HHS-OIG), the Federal Bureau of
Investigatlon (FBI), and the Department of Justice,

CMS's MIG
Implemented Core
Activities from 2006
through 2009 but
Effective
Coordination Is
Needed Because of

A key challenge CMS faces in implementing ihe stalutorily required
faderal Medicald Integrity Program Is ensuring effective coordination to
avoid duplicating stale program Integrity efforls. CMS established the MIG
in 2008 and it graduatly hired staff and contractors to implement a set of
core activilies, Including the (1) review and audit of Medlcald provider
claims; (2) education of state program Inlegrity officials and Medicald
providers; and (3) oversight of state program integrity aclivities and
provision of assistance. Because stales also routinely review and audit
provider claims, the MIG recognized that coordination was key to avolding
duplicalion of effort. in 2011, the MIG reported that it was redesigning its
national provider audit program {o aflow for greater coordination with

Overlap with Ongoing  states on dats, policies, and audit According to MIG data,

State Efforts gverpayments Idenlified by lls review and audil contractors over the first
3 years of the national audit program were not commensurate with the
contractors’ costs,

Core MIG Activities Were  The DRA provided GMS with the resources to hire staff whose solo dulles

Implemented Gradually are to assist states in proteciing the integrity of the Medlcald program,

from 2006 to 2009 The MIG’s core acllvities were implemented gradually from fiscal year

2008 to 2009. The DRA provided start up funding of $6 milllon for fiscal

PMedicare-Medicald Anti-Fraud snd Abuse Amendments, Pub, L. No, 95-142, §91
Stal 1176, 1201,
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year 2008, increasing to $50 million for each of the subsequent 2 fiscal
years, and $75 million per year for fisca) year 2009 and beyond.* One of
the first aclivntues initlated by the MIG In fiscal year 2007 was

[ reviews lo assess the effecliveness of
slales achvﬂlas. which involved eighl week-long onsile visits that year.'®
One of the last aclivities to be implemented was the statutorlly required
National Provider Audit Program where MIG conlractors review and audit
Medlcaid provider claims. In fiscal year 2005, we reported that CMS
devoted B.1 {ull ime equivalent staff years to support and oversee slates’
anti-fraud-and-abuse operations, which, in 2010, had grown to 83 oul of
the 100 DRA aulhorized full {ime equivalent staff years,™ Table 1
describes aix core MIG activities and the fiscal year in which lhose
activities began.

MHGERA provided thal for each fiscal year after 2010 [he amoun| appropriated would be
adjusted lo take into account Infistion. §1303(b)(3), 124 Stat. al 1058.

®The stales the MIG visited Included Ark ¢ icul, Detaware, Mi
Missoud, Nevada, Oregon, and Virginia,

83e8 GAO-05-855T.
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Tahle 1: Madicald integrity Group's Core Oversight Activities, by Fiscal Year Implemented

MIG activities Dascription
Flscal year 2007

Comprehansive program integrily reviews  Every 3 years, the MIG conducis a hensh { review of aach staie's
Medicald program integrity procadures and procasses. Through the reviews, the MIG

assesses the effecliveness of the state's program Integrity efforts and delemings wholher
the state’s poficlos and procedures comply wilh federal statules and regulations. The
review areas include provider emoumenl provider disclosures, program inlegrity,
d care and th lon between the slate's Madicald agency and
{ its Medicald Fraud Control Unlt (MFCU) Each roview resulls in a roport which Is posted
an CMS's Web site thal issues, and 3
vulnerablities, The MIG alse conducts rolfow-up reviews lo evaluale stale's corraclive ‘

action plans addressing any idenlified vuinerabifilias.
Technical agsistance in fiscal yaar 2008, the MIG respended o 504 requests for i m 49 ‘
states, providers, advoca!as und athers. Common lop(m mduded the National valder
Audit Program, policy. Y req aclivilies,
and fraud detection (ools, of othar W provided to the slales Included
{1) hoating regional Stale Program Integrity Direct calls 10 discyss
issues and bes! practices, ang (2) lssulng a smte Medlcald Director lstter in January 2008
which provided guld: te on helr yaos and
lors for individual: from particip In the pmgvam‘
Medicaid integrity institule The inslitute Is the first na\IonaI Medicald lnmgrl(y \ralmng program, CMS executed an

th the of Justice {o house the instilute at the
NelmnalAdvoucy Center, Iocaled atthe Unlvenlty of South Camlina, The Institule efers
training, and supporl to states in a structured [eaming
envirornent. [n time, the inslituts intends to treate 8 credenltisling process fo elevate the
professional qualifications of slale Medicaid program intagtity staff,

Flucal yerr 2008

Nalional Provider Audit Program® Separate conlraclors (1) analyze clalms data (o identify abecrant claims and pofential
billing vuinerabillies, and (2) eondud  post-payment audils based on data analysis leads
in order to identify fo b P
State program Integrity assessmants These anﬁal a:sessmens f:’epmwnt the fi mlrnallunal baselme ”"’ﬁ&’” of data on stale
ntegrily

Madt

i,
e,
iy

SRS
\
"

3 of progra
assistance support. The data provided by siales are used to popylate a one page profile
covering loples such as program integrily staffing and expenditures, audits, fraud ceferrals
1o the slate’as MFCU, and recoverios,

Education conlractors The educalk develop 13 It order to educate and traln provldevs on
payment {ntegrity and quality or cara issues,
Saures CMS .
*To gain a batier und, udi dures A weli as variation across the

states, tha MIG iniliated les| wdilt ln fiscal yeaszDT. piior to the Implemantation of the Nationat
. — Provider Audi Progeam.
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Flgure 2 shows MIG expendilures by program categoty for flacal year
201Q. The Medicald Integrity instiute accounted for aboul 2 percent of
the MIG's fiscal year 2010 expenditures, while the National Provider Audit
Program accounted for about half of expenditures,

L
Flgure 2; MIG Expenditures by Program Gategory, Fiacal Year 2040, in Milllons

$1.2; Addiional siate suppor and assislance®
$1.3: Medicald Integrity toslitute v
$6.2; Educalion contractors

v $7,13 Data strategy and information
technglogy Infrastructure

$19.5: Program suppad, stafiing
angd adrinistration”

$35.8: National Pravider Audit Program

Sxroe CUS

*These aclivifies includa coursos a5 wall as techiical aselslanca and oulreach (o sisles epectfic lo the
implenventation ol PPACA.

Shase sctivitles include th comprehansive program inlegrity reviews, stale program Integrity
assassments, and technical assistance,

The MIG Recognized the
Need for Effective
Coordination

At the outset, the MIG recognized that effective coordination with Internal
and extemnal stakeholders was tial to the of the Medicaid
Integrity Program. In a report issued prior to establishment of the
program, we found thal CMS had a disjolnted organizational structure and
lacked tha strategic planning necessary to face the risks involved with the
Medicald program.'” We identlfied the need for CMS {o develop a
strategle plan In order to provide direction lo the agency, its contractors,
stales, and its law enforcement partnars. in designing and implementing
the program, the MIG convened an agvisory committee consisting of

500 GAO-05-855T.
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(1) state program Integrity, Medicaid, and MFCU directors from 16 slates;
and (2) representalives of the FBI, HHS-0IG, and CMS regional offices,
This committee provided planning Input and strategic advice and
identified key Issues that the MIG needed to address, including

+ The MIG's efforts should support and complement states’ Medicald
integrity efforts, not be redundant of existing auditing efforts.

+  Program integrity aclivities of the MIG and other federal enlitles
require coordination with states regarding auditing and data requests.

» The focus of state activities should be shifted from postpayment
audits to prepayment prevention activities.

The advisory committee also highlighted the fack of state resources for
slaffing, technology, and training. CMS's July 2008 Comprehsnsive
Medicald Integrity Plan, the fourih such plan since 2008, stated that
fostering collaboration with internal and external slakeholders of the
Medlcald Integrity Program was a primary goal of the MIG,

In Implementing more recent tory requl ts, CMS again st d
the need for effeciive coordination and collaboration, CMS's commentary
atcompanylng the final rule on the implementatlon of Medicald RACs
acknowledged the potential for duplication with states’ ongoing efforts to
identify Medicald overpayments, Stales have been responsible for the
recovery of all identified ovarpayments, including those identified since
fisoal year 2009 by the MIG's audit contractors. The new requirement for
slates {o contract with an independent Medicald RAC inirod th
auditor to ldentify and collect Medicald averpayments, The Medicald RAC
progrem was modeled after a elmllar Medicare prograr, which was
implemented in March 2008 after a 3-year demonatration.'* Because
Medicare RACs are paid a fixed percentage of the doltar value of any
irproper payments identified, they generally focused on coslly sarvices
such as inpatlent hosplal stays. Our prior work on Medicare RACs noted

18The Medicare Prescription Drug, lmp and M ion At of 2003 direcied
CMS to condudd a project fo demonstrate how effective the use of RACS would be in
identifying undery \s and yments, and in ping payments in
Medicare, Pub, L, No., 108-173, § 306, 117 Siat, 2066, 2256, Subsequently, in December
2006 the Tax Relisf and Heallh Cate Act of 2006 raquired CMS to Implgment @ nalional
Medicare RAG program by January 1, 2010, Pub, L. No, 109-342, div. 8, title IU), § 302,
120 Stet 2924, 2091 {codified 8142 U.S.C. § 1395ddd(h)).
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that the pasipayment review activities of CM8's other contractors would
overlap less with the RACs' audits if those activitles focused on different
Medicare services where Impraper payments were known to be high,
such as home health.* Because Medicald RACs are not required to be
operational untll January 1, 2012, the extent fo which siates will strueture
thair RAC programs to avold duplication and compl t their own
provider review and audit activities remains to be seen,

The MIG Is Redesigning:
the National Provider
Audit Program, Whose
Returns Were Not
Commensurate with
Contractors’ Costs

in its most recent annual report lo the Congress, the MIG Indicated that it
was redesigning the National Provider Audit Program. According to the
MIG, the Natlonal Provider Audit Program has not identified
overpayments in the Medicaid program commensurate with the related
contraclor costs, About 50 percent of the MIG's $75 milllion annual budgst
supporls lhe activilles of its review and audil contractors. From fiscal
years 2009 through 2011, the MIG authorized 1,663 provider audits in 44
states. However, the MiG's reported return on Investment from these
audils was negative. While (s contractors identified $15.2 milllion In
overpayments, the comblned cost of the Natlonal Provider Audit Program
was about $38 miilion In fiscal year 2010. The actual amount of
overpayments recavered is not known because slales are responsihle for
recovering overpayments and the MIG {s not the CMS entity that tracks
recoveries, Actual recoveries may be less than the identified
overpayments,

The National Provider Audit Program has generally relied on MSIS, which
Is summary data submilted by states on a quarterly basis that may not
reflect voided or adjusted claims payments, As a result, the MIG's audit
contractors may identlfy two MSIS claims as duplicales when the stale
has already volded or denled payment on one of these claims, For thelr
program Integrity efforis, states use their own MMIS data systems, which
generally reflect real-time payments and adj ts of detalled claims
for each health care service. States are required (o have a SURS
component thal performs data mining as a parl of their program integrity
efforts. The MIG's review contractors use data mining lechniques that
may be similar o those employed by states, and they may not identify
any additionaf fmproper clalms,

¥5ae GAO, Modicars and Modicaid Fraud, Wasle, snd Abuse: Effsctive Implementation
of Recent Laws and Agency Actions Could Help Reduce improper Payments,
GAO-11-408T {Washinglon, D.C.: Mar. 9, 2011).
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Moreover, MIG officials told us that the Natlonal Provider Audit Program
did nof prioritize the activities according to the doflar amount of the claim,
that Is, it did not concentrale its efforts on audits with the grealest
potential for significant recoveries. Allhough the amount of overpayment
identified from any given audit can vary by thousands or milllons of
dollars, the MIG's prehensive reviews of } states’ Medicald
integrity programs show that these states identified signlficanlly higher
levels of overpayments In 1 year than the Natlonal Provider Audit
Program Identified over 3 years, For example, the number of national
provider audits (1,663) over thres fiscal years was similar 1o the number
that New York conducted in fiscal year 2008 (1,352), yet CMS reporied
that New York had identified more than $372 milllon in overpayments—
considerably more than the $15,2 milllon Identified through national
provider audits.??

The MIG's propased redesign of the National Provider Audit Program
appears {o allow for greater coordination between {ts contractors and
slates on a variety of factors, including the data to be used.? in fiscal
year 2010, the MIG launched collaborative audits in 13 states, For these
audits, the states and the MIG agread on the audit issues to review and,
in soma cases, states provided the MIG's audit contractors with more
timely and complete claims data, These collaborative projects (1) allowed
slates to augment thelr own audit resources, (2) addressed audit targets
that states may not have been able to initiate because of a lack of staff,
and (3) pravided data analytic support for stales that lacked thal
capabllity. Although these activities are ongoing and the results have not
yet been finalized, such collaborative projects appear to be a promising
approach to audits that avolds a duplication of federal and stale efforts. it
remains to be seen, however, whether these changes will result In an
increase in identifled overpayments.

papartmant of Heallh and Human Services, Centers for Medicare & Medicaid Seivices,
glg:v )York Comprahensive Progrem integrily Review: Final Report (Washingtan, D.C.:
0).

kalhlean Sebelius, Secrelsry of Health snd Human Services, Annual Report to
gg??;ess on the Medicaid Integrity Program for Fiscal Yeer 2010 (Washington, D.C.2
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While the MIG's audit program is challenged to avold duplicaling states
EXpaHded, Role Offers own audit aclivitias, its other core funclions present an opportunity to
Opportunity to enhanca stales' efforts, The MIG's state ovarsight aclivities are extensive
Enhance State and labor intensive, Although the data collected during reviews and
assessments are not always consistent with each olher, these oversight
Efforts, but More aclivities have a strong potential to inform the MIG's technical assistance
Consistent Data Are and help Identify training opportunities. The Medicald Inlegrity Institute
Needed appears to address an Imporiant stale tralning need.
MIG's Core Oversight The MIG's core oversight aclivities—triennial comprehensive state
Activities Are Broad, but program integrity and annual s-—are broad in scope
the Data Collected During and provide a basls for the development of appropriate technical
Reviews and Assessments asgistance. However, we found thal the Information collected duﬂng
Were Not Al reviews and {he infarmation collecied from s was $¢
C(?;gistz;t v:;'{ag%ach inconsistent with each other,
Other As of November 2011, the MIG had completed the first round of reviews

for 50 states and had Inltiated a second round of reviews in 10 slates.
The reviews cover the entirety of a slate's program Integrity activitles and
assess compliance with federal regulations. In advance of the MiG's
week-long onsite visit, state program Integrity officlals are asked to
respand lo a 71-page prolocol containing 185 questions and to provide

tion, 22 Table 2 summarizas the toples covered In
It\e protocol, Typical compliance issuas and vulnerabllities identified
during the reviews Include provider enroliment weaknesses, Inadequals
oversight of providers in Medicald managed care, and ineffectiva fraud
referrals to state MFCUs,

#2The MFCU and managed care entities receive separste protocols and requests for
documentalion.

Page 44 GAQ-12:2867
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[ e T e
Tahle 2; Toples ¢ d in MiG'a p lve State Program Integrity Review
Profocol
Modules Number of queations
Profiram Integnty organization snd statfing 29
Clalms payman review 10
Prepayment review 37
Post-payment review 13
Recovary audit contractors [
Paymen) error rate measurement [
Sampling and exirapolation 14
Fraud (dentification, investigation, and referral
Mathods 10
Preliminary Investigation 4
Fulf investigation 8
Resolution of full investigation 7
Repodling requirements 3
Provider statemenls 7
Reciplant verification 9
Cooperation with MFCUs [0)
Withokiing payments 4
Federal reimbursemant (or operalion of data syslems 3
Falsa Clalms Act requirements 4
Technical assistance §
Storcn CRE ¥ kacal yois 2011 peoyam P
Much of the information coll f during the 1s—Medicald

program integrity characterstics, program inlegrity planning, prevention,
detection, Investigation and recoverles—Is also collected during the
triennial comprehensive reviews.? In additlon, we found Inconsistencies
between the information reporied in the comprehensive reviews and In
the assessments for several siates that were conducted at about fhe
same time. For example, there was a significant discrepancy for one state
In the number of staff it reporied as belng dedicated lo program Integrity
activities. According to the MIG, knowling the size of siate program

237he MIG collects the dala for the assessments through an online quastionnalre thal has
56 questions, The responses are used lo davelop a ane-page profile on slate acliviies.

Page 1§ GAO2-208T
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integrity slaff helps Il to more approprialely tallor content duting training
events. improved consistency will help the MIG ensure that it Is targeting
its training and technical assistance resources appropriately. Despite the
frequency of the annual assessments, the mos! current data cover fiscal
year 2008, which the MIG began collecling in fiscal year 2010,

Although the MIG provides states with a glossary explaining each of the
requested data elements, It is not clear that the information submiited is
rellable or comparable across states, Our review of a sample of

{ led missing data and a few implausible measures,
such as one state reporting over 38 milllon managed care enrollees. In
olher states, there were dramatic changes in the dala reported from 2007
to 2008, which either ralses a question about the reliabliity of the data or
suggests that states be allowed to explain significant changes from year
to year. For example, the number of audits in one stale declined from 203
to 35.

According to MIG officials, the comprehensive reviews and the
assessments Inform the MIG's technical asslstance activities with the
states. For exampte, we found thal the MIG publlshed bes! practices
guidance in 2008 aRer finding weaknesses in coordination between slate
program Integrity officiala and thelr respective MFCU's In a number of
states. In lts report to Congress on fiscal year 2010 activiles, the MIG
Indicated it completed 420 requests for technlcal assistance from 43
slates, providers, and olhers. The most common topics included the
National Provider Audil Program, poliey and regulatory requirements on
disclosures, provid Jusions and enroliment, and requests for
slatistlca) assistance related to criminal and clvit court actions. Examples
of assistance provided to the states by the MIG Included (1) hosting
reglonal state program integrity dirgclor conference calls to discuss
program Integrity Issues and best praclices; and (2) helping develop a
State Medicald Director Letter {issued in July 2010) on the return of
federal share of overpayments under PPAGA.

Medicaid Integrity Institute
Trains State Staff and
Facilitates Networking

The federally sponsored Medicald Integrity Institute not only offers state
officials free Iraining but also provides opportunities {o develop
relationships with program integrity staff from other states. The Institute
addresses our prior finding thal CMS did not sponsor any fraud and
abuse workshops or training from 2000 through 2006, From fiscal years

5ee GAQ-05-855T.
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2008 through 2012, the institule will have trained over 2,265 stale
employees al no cosi o states. Given the financial challenges states
currently face, it is likely that expenditures for training and travel are
limited. Expenditures on the institute accounted for about $1.3 mition of
the MIG's $75 million annual budget. MIG officials told us that states
uniformly praised the opportunity to network and learn about best
praciices from other states, A speclal June 2011 session at the institute
brought together Medlcald program Integrity officlals and representalives
of MFCUs from 39 states In an effort to Improve the working relations
between (hese imporiant program integrity partners.

In addition to the Institute, the MIG has a contractor that provides

(1) aducallon to broad groups of providers and beneficiaries, and

{ ducation o specific praviders on cerlain toples.?® For
example {he education contractor has provided cutreach through fts
attendance al 17 conferences with about 36,000 attendees, These
conferences were sponsored by organlzallons devoted to combaling
health care fraud such as the National A lation of Medicaid Program
Integrity and National Health Care Anll Fraud Assoclation, as well as
meetings of national and reglonal provider organizations (hospital, home
care and hospice and pharmacy). An example of a more fargeted activity
is one focused on pharmacy providers, The MIG's education contractor is
tasked with devaloping provider education ials to promole bast
prescribing practices for certain therapeutic drug classes and remind
providers of the appropriate prescribing guidelines based on FDA
approved labeling, The education program Includes some face-to-face
conversations, mailings to providers, and distribution of materials on a
websile and at conferences and meetings, These activilies are
collaborative efforis wilh the states so thal slales are: aware of the
aberrant providers, participate In the education program, and can
Implemant poticy changes to address these lssues, as appropriate,

We discussed the facts in this slatement with CMS officlals,

#The MIG has two education coniractors, however, it has anly Issued task orders to one
of the contraclors.

Page 17 GAO12-208Y
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Chairmen Pralts and Gowdy, this concludes my prepared remarks, |
would be happy to answer any questions that you or other Members may
have.

GAO Contact
and Staff
Acknowledgments

For further Infc tion aboul this stal t, please contact Carolyn L.
Yocom af (202) 512-7114 or yocomc@gao.gov. Contact points for our
Officas of Congreasional Relation and Public Affairs may be found on the
lasl page of this statement, Walter Ochinko, Assistant Director; Sean
DeBlieck; lofa D'Souza; Leslie V. Gordon; Drew Long; Jesslca Smith; and
Jennifer Whitworlh ware key contributors to this statement.
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Appendix I: Abbreviations

CMS Centers for Medicare & Medicaid Services
DRA Deficit Reduction Act of 2005
F8l Federal Bureau of Investigation
FDA Food and Drug Administration
HCERA Heallh Care Education and Raconciiation Act of 2010
HHS Department of Heallh and Human Services
MFCU Medicald Fraud Contro! Unit
MIG Medlcaid integrity Group
MiP -Medicald Integrity Program
{ MMIS Medicald Management information System
MSIS Medicaid Statistlcal infc tion Syst
olG Office of Inspeclor General
PERM Payment Error Rale Measuremeant
PPACA Patient Protection and Affordable Care Act ‘
RAC Recovery Audit Contractor |
SURS Suveillance and Utilization Review Subsystem !
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Mr, PLATTS. Thank you, Ms. Yocom.
Ms. Melvin.

STATEMENT OF VALERIE MELVIN

Ms, MELVIN, Chairmen Platts and Gowdy, Ranking Members
Towns and Davis and members of the subcommittee, thank you for
inviting me to testify at today’s hearing on fraud and improper
payments in the Medicaid program. At your request, my testimony
will summarize findings from a report that we issued earlier this
year on CMS’s efforts to protect the integrity of the Medicare and
Medicaid programs through the use of information technology.

Specifically, in June 2011, we reported on two programs that
CMS initiated in 2006 to help improve the ability to detect fraud,
waste, and abuse: The integrated data repository or IDR, which is
intended to provide a single source of data on Medicare and Med-
icaid claims and the one program integrity or one PI system, a
Web-based portal that is to provide CMS staff and contractors with
a single source of access to the data contained in IDR as well as
tools for analyzing that data,

Our work examined the extent to which IDR and one PI had
been developed and implemented as well as CMS’s efforts to iden-
tify, measure, and track benefits resulting from these programs.
We also provided recommendations on actions CMS should take to
achieve its goals of reduced fraud and waste,

Regarding IDR, we noted that this data repository had been in
use since 2006. However, it did not include all of the data that
were planned to be in the system by 2010. For example, IDR in-
cluded most types of Medicare claims data but no Medicaid data.
IDR also did not include data from other CMS systems that can
help analysts prevent improper payments. Moreover CMS had not
finalized plans or developed reliable schedules for efforts to incor-
porate these data.

Further, while one PI had been developed and deployed, we
found that few analysts were trained in using the system. Program
officials had planned for 639 analysts to be using the system by the
end of fiscal year 2010. However, as of October 2010, only 41 were
actively using the portal and tools, None of these users included
Medicaid program integrity analysts.

We pointed out that until program officials finalized plans and
schedules for training and expanding the use of one PI, the agency
may continue to experience delays. With one PI, CMS anticipated
that it would achieve financial benefits of about $21 billion. As we
have previously reported, agencies should forecast expected bene-
fits and then measure the actual results accrued through the im-
plementation of programs.

However, CMS was not positioned to do this, As a result, it was
unknown whether the program had provided any financial benefits.
CMS officials told us that it was too early to determine whether
the program had provided benefits since it had not met its goals
for widespread use.

To help ensure that the development and implementation of IDR
and one PI are successful in helping CMS meet the goals of its pro-
gram integrity initiatives and possibly save tens of billions of dol-
lars, we made several recommendations to CMS. Among our rec-
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ommendations was that the agency finalized plans and schedules
for incorporating additional data into IDR, finalized plans and
schedules for training all program integrity analysts intended to
use one PI, and establish and track outcome-based performance
measures that gauge progress toward meeting program goals, In
commenting on a draft of our report, CMS agreed with our rec-
ommendations, The agency’s timely implementation of these rec-
ommendations could lead to reduced fraud and waste and overall
substantial savings in the Medicare and Medicaid programs, This
concludes my oral statement. I look forward to addressing your
questions.
[The prepared statement of Ms. Melvin follows:]




92

GAO

Umted States Govemméﬁt ‘Accountability Office

iibcomm]ttees on
t;, Efficiency and Financi
"Cére, District of (6
al Archives; Committe ¢

I‘or Rélea.se ) Dell\ery

Espected at 10:00 .y, EST
Wednesday, December 7, 2011

Statement"f‘/aleriec Melvin, Dlrector e
tion Managetnent S
and Teclmology Résources Issues .~ - -

T US Governmant Atcdunllhlll(yo" dEaec

GAO-12-202T




93

FRAUD DETL‘CTION SYSTEMS

Centers for Medicare and Medicaid Services Needs
to Expand Efforts to Support Program Integrity
Initiatives

What GAO Found

GAD praviously reported thal CMS had developed and bagun using both {OR and
One Pt, but had nol incorporated Into 1DR alf dala a5 planned, IDR s intended to
be the cential pository of Medicare and Medicald data needed 10 help CMS and
states' program inlegrlty staff and conlractors prevent and detect impropear
payments. Program Integrity analysis use (hese dala lo dentify paliems of unusual
activities or transactions that may Indlcate frauduient chargas or other types of
improper paymenis. IDR has been pperational and In use since Seplamber 2008
but did not inchide alf the data that were planned lo be incorporated by fiscal year
2010, For example, 1DR included most types of Medicare c!aims da(a. bulno\ the
Medicald data needsd to help analysts delact ) of A

claims, According to program officials, these data were nol incorporatad because
of obstades introduced by technical issues and delays In funding. Untl the agency
finafizes plans and develops relighle schedules for sfforts lo Incorpotata these
data, CMS may face additional delays In ma)dng avnnable all the data that are
naeded to support enhanced Medicare snd M p integity efforis.

Addtionally, CMS had not taken steps to ensure widespread use of Ona Plio
enhance efforts to detect fraud, waste, and abuse. One Pl {s a web-based portal
that is to provide CMS staff and and A Id anatysts with a single
source of access to data contalned in IDR, as well as tools for anaryzlng those
data. While One Pl had besn developed and deployed to users, no Medicald
analysts and only a few Medicare program Integrity analysts were ralned and
using the system, Speoﬁcany One Pl prog m officlals planned for 839 prog
integrity analy 130 M , lo be using the system by ths
end of fiscal year ¢ 2010; howevat, as of Oclober 2010 only 41—Jess than 7

porcent—wvere actively using the portal and loals. Acconding to program officlals,
ihe agency’s nitial training plans were Insufficlent and, as a result, they were not
able to traln the Infanded community of users. Unill program officials finalize plans
and develop rellable schedulos for training users and expandiing the use of One Pl
the agency may continue fo experience detays I reaching widespread use of the
system,

Whita CMS had made progress toward its goals to pravide & single tepository of
data and enhanced analytical capabilitles for program integiity efforls, the agency
was nol yel positioned 1o identify, measure, and track benefits realized from its
efforts, As & result it was unknown whelher IDR and One Pl ay Implemented had
g 10 1DR offictats, they did ot measure
benefits realized from lncreasos in the deteclion rate for imptoper paymants
because they relled on businass owners to do so; One Pl officials siated that,
bocause of the limfled use of that systam, thers wers not enough dala to
measure and gauge the p 's toward achleving tha $21 billionin
financial benefits msuhe agency projected.

Uniled Statex Government Accauniabllity Offfes
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Chalrmen Platts and Gowdy, Ranking Members Towns and Davis, and
Members of the Subcommiliees:

| am pleased to participale in today's hearing on fraud and Improper
payments in the Medicald program. Al your request, my testimony will

“focus on our report earlier this year that examined the Cenlers for

Medicare and Medicaid Services' (CMS) efforts o protect the integrity of
the Medicare and Medicald pragrams through the use of information
technology. Specifically, in June 2011 we reported on CMS's utilization of
automated systems and tools to help improve the detectlon of fraudulent,
wasteful, and abusive clalms that contribute lo the billions of taxpayers
dollars losl each year o Improper payments within these programs.*

Operanng wllhln the Depanmenl of Health and Human Services, CMS

d fo { improper payments before Medl and
Medicald claims are paid and to delecl claims that were pald in arror,
These activilles are predominantly carried out by contractors who, along
wilh CMS personnel, use various Information technology solutions to
consolidate and analyze data to help identify the Improper payment of
clalms, For ple, these program Integrity analysts may use software
tools to access data about ¢lalms and then use those data to Identify
palterns of unusuat activities by attempting to match services with
patlents’ diagnoses,

{n 2006, CMS [nillated activitles to cenlrallze and make more accessible
the data neaded lo conduct these analyses and lo improve the analytical
{ools avallable to Its own and contractor analysts. Our June 2011 report
discussed two of these initiatives-—the Integrated Data Repository (IDR),
which is intended to provide a single source of data related to Medicare
and Medicald claims, and the One Program Integrity (One PI) system, a
web-based portal? and sulte of analylical software tools used to extract
data from IDR and enable complex analyses of these data. According to
CMS officials responsible for developing and Implementing IDR and One
1, the agency had spent approximatsly $161 million on these initiatives
by the end of fiscal year 2010, .

1GAO, Fraud Deloclion Sy lers and Medicald Services Needs lo
Ensure More W'daspmad Use, GAO 11-415 (Washlng(on. D.C.: June 30, 2011).

2The One Pl portal is 8 wab-baged user interface that enables a single logia lhfough
cenlralized, role-based access to the system.

Page § GAOA2.2927
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My testimony summarizes the results of our prior study, which specifically
assessed the extent to which IDR and One Pl had been developed and
implemented, and CMS's progress toward achleving its goals and
objectives for using these systems to detect fraud, waste, and abuse, The
Information pr ted is based prmarily on our previous work at CMS.
Additional information en our scope and methodology Is avaifable [n the
issued report.® Wa also oblained and conducted a review of more recent
documentatlon pertaining lo the agency's efforts to develop and

p 1t the sy We conducted this work in stpport of our
testimony during November and December 2011 at CMS headquarters in
Baltimore, Maryland. All work on whlch this les(imony Is based was
conducled in accordance with g ly pled g t auditing
standards.

Background

Like financial instituions, credit card companies, telecommunications

firms, and other private sector companies that fake steps to protect
cuslomers' accounts, CM$ uses information technology to help predict or
delect cases of improper claims and payments. For more than a decede,
the agency and its contraclors have used automated software tools to
analyze data from various sources lo detect patterns of unusual aclivities

ar fi fal ir ians hat indicate pay ts could be made for
fraudutent charges of Improper payments, For exampte, to identify

i billing pat and suppor investigations and for
prC lions of cases, analysis and Investigators access information

aboul kay actions taken (o process claims as they are filed and the
speclfic datalls about claims already paid. This would include accessing
Informetion on claims as they are bllled, adjusted, and paid or denied;
check numbers on payments of claims; and other specific Information that
could help establish provider intent.

CMS uses many different means to store and manipulate data and, since
the establishment of the agency's program integrity initiatives ln the
1990s, has bullt mulliple disparate datab and analytical

fools to meel individual and unlque needs of various programs within the
agency. |n addilion, data on Medicald claims are scattered among the
states in multiple systems and data stores, and are not readily avallable
to CMS, According to agency program documentation, these

36A0-11-475,

Page 2 GADA2.292T




96

geographically distributed, regional approaches to storing and analyzing
data result in duplicate data and limit the agency's ability lo conduct
analyses of data on a nationwide basis,

CMS has been working for most of the past decade to consofidate lls
disparate data and analylical tools. The agancy‘s efforts led to the IDR
and One Pl prog , which are § d to provide CMS and its

contractors with a centralized source of M end
Medicekd date and a web-based porial and set of analyllcal tools by which
thase data can be accessed and analyzed 1o help detect cases of fraud,
waste, and abusa.

CMS's Initiative to Develop
a Centralized Source of
Medicare and Medicaid
Data

{n 2006, CMS officlals expanded the scope of a 3-year-old data
modernization stralegy to not only modemize data storage technology,
but also to integrate Medicare and Medlcald data Into a centralized
repository so that CMS and its partners could access the data froma
single source, They called the expanded program IDR,

According to program officials, the agency's vision was for iDR 1o become
the single repostiory for CM$'s data and enable dela analysis within and
across programs. Specifically, {his repository was to establish the
Infrastructure far storing data related to Medicald and Medicare Parts A,
B, and D clalms processing,* as well as a variely ol olher agency
functions, such as program mar h, analytics, and
husiness ln!elllgence. CMS envisloned an incremenla) approach to
Incorporating data into IDR, Specifically, it intended 1o Incarporate data
related to pald ¢laims for Medicare Part D by the end of fiscal ysar 2006,
and for Medicare Parts A and B by the end of fiscal year 2007. The
agency also plannad to begin fo Incrementally add alt Medicatd data for
the 50 states In fiscal year 2009 and lo complete this eflort by the end of
fiscal year 2012.

Initlal program plans and schedules also included the Incorporation of
additional data from legacy CMS claims-processing systems (hat store

Medlicars Part A provides payment for Inpatlent hospital, skilled nursing facility, some
home healih, and haspice servicas, while Part B pays for hospital ouipatient, physician,
some home healih, durable medical equipmeant, and pfeventxva services. Funher. al

Medicare Part D.

may purch plion drugs under

Page 3 GAO-12.2921
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and process dala related to the entry, correction, and adjustment of
claims as they are being processed, along with detailed financlal data
related to pald clalms, According to program officlals, these data, called
“shared systems" data, are needed fo support the agency's plans to
Incorporate tools to t predict lysis of clalms as they are
belng pre d, helping to p t Improper payments, Shared sys!
datla, such as check numbers and amounts related to claims that have
been paid, are also naeded by law enforcement agencias to help with
fraud investigations. CMS initially ptanned to have all the shared systoms
data included in IDR by July 2008,

Table 1, presented In our prior report, summarized CMS's originat
planned dales and aclual dates for incorporating the varlous types of data
into IDR as of the end of fiscal year 2010,

Table 1: Data Incorporated |nto IDR as of the End of Fissal Year 2040

Type of data Qriglnal planned date Actual date

Medicare Part O January 2008 January 2006

Medicare Part B September 2007 May 2008

Madicare Part A Seplember 2008 May 2008

Shared systems July 2008 Notincorporated (planned for
November 2011)

Medicaid for § slales Seplember 2009 Not Incomorated (planned for
Soptember 2014)

Medicaid for 20 states ~ Seplember 2010 Not lncorporated {planned for
Seplember 2014)

Medicaid for 35 slates  Septamber 2011 Noi incorporated (planned for

Seplember 2014)

Notincorporated (planned for
September 2014)

Medicatd for 60 states  September 2012

Bource GAD snMTET G CMS Gt

CMS's Initiative to Develop
and Irnplement Analytical
Tools for Detecting Fraud,

Waste, and Abuse

Also.in 2006, CMS initiated the One P1 program with the Intention of
developing and implementing a portal and software tools that would
enable access 1o and analysis of clalms, provider, and beneficiary data
from a centralized source, The agency's goal for One Pl was to support
the needs of a broad program Integrity user communily, including agency
program inlegrity personnel and contractors who analyze Medicare clalims
data, aleng with state agencies that itor Medicaid claims, To achl

Its goal, CMS officiats planned to implement a tool set that would provide
a single source of information to enable consistent, refiable, and timely

Page 4 GAOAZ282T
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analyses and improve lhe agency's abllity to detect fraud, waste, and
abuse, These tools were to be used to gather data from IDR about
beneficiaries, providers, and procedures and, combined with other data,
find billing aberrancies or oulllers, For example, an analyst could use
software tools to identlfy potentially fraudulent trends in ambul

sefvices by gathering the data aboul claims for ambulance services and
medical treatments, and then use other software to determine
associalions between the two types of services. If the analyst found
claims for ambutance travel costs but no cormesponding clalms for
medical {reatment, [l might indicate that further Investigation could prove
that the billings for those services were fraudulent,

According to agency program planning dosumentation, the One Pi
system was also {o be develaped incrementally to provide access lo IDR
dala, analytical tools, and porfal functionality. CMS planned fo implement
the One Pi portal and two analytical tools for use by program Integrity
analysls on a widespread basls by the end of fiscal year 2009, The
agency engaged contraclors to develop the system.

IDR and One PI Were
in Use, but Lacked
Data and
Functionality
Essential to CMS’s
Program Integrity
Efforts

IDR had been in use by CMS and ils contractors who conduct Medicare
program Integrity analysis since September 2006 and incorporated data
related to claims for reimbursement of services under Medicare Parts A,
8, and D. According to program officials, the integration of these data into
IDR established a centralized source of data previously accessed from
multiple disparale system files.

However, although he agency had baen incorporating data from vatious
dala sources since 2008, our prior repart noted that IOR did not include
all the data that were planned to be Incorporated by the end of 2010 and
that are needed to support enhanced program Integrity inilatives, For
example, IDR did not include the Medicald data (hat are crilical fo
analysis’ abllity to detect fraud, waste, and abuse In this program. While
program officlals initially planned {o incorporate 20 states' Medlcaid data
Into IDR by the end of fiscal year 2010, the agency had nol incorporated
any of these data Into the repository. Program officlals {old us that the
orlginal plans and schedules for oblalning Medicald data did not account
for the lack of fundling for states to provide Medicald data to CMS, orthe
vadal(ons In ths types and !orma(s of data stored In disparale state

G quently, the offictals were not able fo collect the
data from the states as easily as they ¢xpected and did not complete this
aclivity es originally planned.
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In December 2009, CMS initiated another agencywide program intended
to, among other things, identify ways to collect Medicald data from the
many disparale state systems and incorporate lhe data Into a single data
store. As envisionad by CMS, this program, the Medicaid and Children's
Health 1 Program Bus tnformation and Selutions (MACBIS)
program, was to include activilies in addition to providing expedited
access 1o current data from stale Medicald programs, According to
agency planning documentation, as a result of efforts to be Iniliated under
the MACBIS program, CMS would incomporate Medicald data for all 50
states inlo IDR by the end of fiscal year 2014,

Howaver, program officlals had not defined plans and relfable sehedul

for incorporating these data into DR, Until the agency does so, it cannot

ensure that current devel t, impl tation, and deployment efforts
will provide (he data and technical capablhtles needed {o enhance efforts

to detect polential cases of fraud, waste, and abuse.

In addition to the Medicald data, initial program integrity t:
included the incorporation of the shared systems dala by Juty 2008;
hawever, all of these data had not been added to IDR. A¢cording to IDR
program offictals, the sharad systems dala were not incorporaled as
planned because funding for the development of the software and
acquisition of the hardware needed to meet this requirement was not
pproved untif the of 2010, Subsequently, IDR program officlals
developed project plans and identified user requirements. In updating us
on the status of this activity, the officials told us in November 2011 that
they began Incorporating shared systems data in September 2011 and
plan to make them avallable o program integrity enalysts in spring 2012,

Beyond the IDR Initlative, CMS program integrity offictals had not faken
appropiiate aclions o ensure the use of One Pl on a widespread basls for
program Integrity purposss. According to program officlals, the system was
deployed to support Medicare program integrity goals in September 2009
as origlnally planned and consisted of a portal that provided web-based
access to sofiware lools used by CMS and conlractor analysts to retrieve
and analyze data stored in IDR. As implemented, the system provided
access {o two analylical tools—a {al off-the-shelf declsion support
tool that is used to parform data analysis to, for ple, detect patterns of
activitles that may identify or confirm suspected cases of fraud, waste, or
abuse, and another tool that provides users extended capabilities to
perforr more complex analyses of date. For example, It allows the user to

Page & GAD-12:2927




100

customize and create ad hooc queries of claims data across the three
Medicare plans,

However, while program officials deployed the One Pt portal and two
analytical toals, the system was not being used as widely as planned
because CMS and conlractor analysts had not received the necessary
Iraining. In this regard, program planning documentation from August
2008 indicated that One Pl program offictals had planned for 639 analysts
to be trained and using the system by the end of fiscal year 2010,
Including 130 analysts who conduct reviews of Medicaid claims.®
Hawever, CMS confirmed thal by the end of Qctober 2010, only 42
Medicare analysts who were intended to use One Pl had been trained,
with 41 actively using the portal and fools. These users represented fewer
than 7 percent of the users origlnally Intended for the program.

Further, no Medicaid analysts had been trained to use the system, While
fha use of One Pl cannol be fully optimized for Medicald integrity
purposes untl the states' Medicaid clalms data ere incorporated Into IDR,
the loois provided by the syslem could be used {o supplement data

llable to M nalyst andio h
their abmty {o detect payments of traudulent ctalms. For , with
training, Medicald analysis may be able (o compare data from Ihelr stale
systems to Medicare claims data in IDR to identify duplicate clalms for the
same service,

Program officials responsible for impl ling the system acknowledged
that thelr initial training plans and efforts had been insuffictent and that
they had conssquently initiated activitles and redirected resources to
redesign the Ona Pl treining plan in April 2010; they began to Implement
the new training program In July of that year.

As we repotted in June, One Pl officials stated that 62 addilional analysts
had signed up to be trained in 2011, and that the number of {raining
classes for One Pl had been Increased (rom two to four per month.
Agency officlals, in commenting on our report, slated that since January

Stnis group of analysts included state Medicakd program Inlegrity parsonne! along with

CMS anslysts who implement the MediMedi dala match program, This program was

esfablished in 2001 and was deslgned to identily improper billing and u\glzauon patlems
and M aims an o

by o p
reduce fraudulent schemes thal ¢ross program boundasias.
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2011, 58 new users had been lralned; howsver, lhey did not identify an
increase in the number of actual users of the system.®

Nonetheless, while thess activitles indicated some progress toward
Increasing the number of One P} users, the number of users reported to
be trained and using the system represented a fraction of the population
of 839 Intended users. Moreover, One PI program ofﬂclals had not yel
made detailed plans and develop dules for {ing tralning of
all the Intended users, Agency officlals concirad with our concluslon that
CMS needed to take more aggressive sleps to ensure thal its broad
communily of analysts is trained, including those who conduct analyses of
Medilcaid claims dala. Unlit it does so, the use of One Pl may remaln
fimited to & much smaller group of users than the agency intended and
CMS will continue to face obstacles In its efforts to daploy One Pi for
viidespread use throughout its community of program integrity analysts.

CMS Was Not. Yet
Positioned to Identify
Financial Benefits or
to Fully Meet Program
Integrity Goals and
Objectives through
the Use of IDR and
One PI

Because IDR and One Pl were not being used as planned, CMS officlals
viere not in a posilion to determins the extent to which the systems were
providing financiaf benefits or supporting the agency's Initiatives to meet
program integrity goals and objectives. As we have reported, agencles
should forecast expected benefils and then measure actual financial
benefits accrued through the implh tation of IT progi 7 Fuither, the
Office of Management and Budget (OMB) raqulras agencies to report
progress against performance measures and targets for meeting them
that reflact the goals and objectives of the programs}To do thls,
should be oulcome-based and developed with

slakeholder input, and program performance mus! be monitored,

d, and compared 1o expected results so that agency officlals are

Sl further updaling these data, on November 30, 2014, CMS officials reported to us thal a
lolal of 215 program integrity analysts had been tralned and ware using One P, including

Medi-Med! and state Medicald analysts. Hawever, we did nol vatidate ihe dala
pmvided {o us by program officials on November 30, 2011,

TGAO, Secure Border Initialive; DHS Neads lo Reconsider Its Proposed Invesimen! in
Key Technology ngram GAO-10-340 {Washinglon, 0.G.: May b, 2010) and DOD

Systams A Flanned t in Navy Program lo Greate
Cashless Shlpbosfd Environmen! Needs {0 ba Juslifisd and Baﬂar Mansged,
GAQ-08-922 {Washinglon, D.C.: Sept. 8, 2008).

®0lfice of the Prasklent, Office of Management and Budgel, Guide fo the Program
Assossmeont Raling Tool (Washington, D.C.: January 2008).
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able to determine the extent to which goals and objectives are being mel.
In additlon, indusiry experls describe the need for performance measures
to be developed with stakeholders’ input early in a project's planning
process to provide a cenlral manag t and planning tool and to
monltor the performance of the project t plans and stakeholders’
needs,

£

While CMS had shown some pragress foward meetlng the programs
goats of providing a centralized data repository and enh

capabilities for delecting improper payments due to fraud, waste. and
abuse, the implementation of IDR and One P did not yet position the
agenoy to identify, measure, end track financial benefits realized from
reductlons in improper payments as a result of the Implementation of
eifher system. For example, program officials stated that they had
developed estimates of financlal benefils expecied to b reallzed through
the use of IDR. Their projection of total financlal benefits was reported lo
be $187 miilion, based on eslimates of the { of i paymer
the agency expected to racaver as a result of analyzing data provided by
IDR. With estimated life cycle program costs of $80 miliion through fiscal
year 2018, the resulling net benefit expecied from implementing IDR was
projected to ba $97 milllon. However, as of March 2011, program officlals
had not identified actual i lal benefits of Implementing 1DR.

Further, program officials' projection of financial beneflls expected as a
result of implementing One Plwas reponed {o be approximately $21
biition. This estimate was | d from Inilial expeciations based on
assumptions that lerated plans to i te Medi end Medicald
data into IDR would enable One Pl users to Idenllfy lncreaslng numbers
of Improper payments sooner than previ d, thug g the
agency to recover more funds that have baen lost due to payment errors.

Howaever, the implementatian of One PI had not yet produced oulcomes
that positioned the agency to Identify or measure finandlal benefits. CMS
officials stated at the end of fiscal year 2010—more than a year after
deployling One Pl—that it was too early to determine whether the program
had provided any financial benelils. They explained that, since the
program had not met its goal for widespread use of One P), there were
not enough data available to quantify financial benefits aftributable to the
use of the system, These officlals sald that as the user community
expanded, they expected to be able to begin to [dentify and measure
financial and other benefits of using the system.
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In addition, program officials had not developed and tracked outcome-
based performance measures to help ensure {hal efforts to implement
One Pi and IDR would meet the agency's goals and objsctives for
Improving the resulls of its program integrity initiatives. For example,
oulcome-hased measures for the programs would indicate improvements
fo the agency’s abllity ta recover funds lost because of improper
payments of fraudulent claims, However, while program officials defined
and reportad to OMB petf targets for IDR related to soms of the
pragram's goals, they dld not reflect the goal of the program to provide a
single source of Medicare and Medicald data that supporis enhenced
program Integrity efforts. Additionally, CMS officisls had not devaloped
quantifiable measures for meeting the One Pt program’s goals. For

ple, perf and targets for One Pl included
i in the detection of Improper payments for Medi Parts A and
B claims. However, the limiled use of the system had nol generated
enough data to quantify the amount of funds recovered from improper
payments,

Moreover, measures of One PI's pragram performance did not accurately
reflact the existing state of the program. Specifically, indicators to be
measured for the program Included the number of states using One Pl for
Medicald Integrily purposes and decreases in the Medicald payment efror
rate; however, One Pl did not have access to those data because they
were not yet incorporated info IDR.

B it lacked ingful out based pert measures and
sufficlant data for tracking prog {oward {ing perl targets,
CMS did not have the information needed to ensure that the systems
were useful {0 the extent that benefits reallzed from thelr Implementation
could help the agency meet program integrity goals, Untll the agency is
better positioned to identify and measure financia! benefits and
eslablishes culcome-based performance measures to help gatge
progress toward meeting program integrity geals, | cannot be assured
that the systems will contribute to improvements in CMS's ability to detect
and pravent fraud, waste, and abuse, and improper payments of
Medicare and Medicaid claims,
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CMS Needs to Take

Actions to Achieve
Widespread Use of
IDR and One PI

Given the eritical need for CMS to reduce improper payments within the
Medicare and Medicald programs, we included in our June 2011 report a
number of recommended actlons that we consider vital to helping the
agency achlave more widespread use of IDR and One Pl for program
ln‘tzg':ty purposes, Speclfically, we ded that the Administ

o S

» finglize plans and develop schedules for incorporating addiflonat dala
inlo 1DR that identlfy all resources and activities needed to complete -
tasks and that ider risks and obstacles {o the IDR program;

« implement and manage plans for Incorporating data in IDR to meat
schedule milestones;

2if a5

« establish plans and reliable for training alt program Integrity

analysts intended to use One P,

» eslablish and communicate deadlines for program integrity
contractors to complete tralning and use One Pl in their work;

» condud! training in accordance with plans and established deadlines
to ensure schedules are met and program integrity contraclors are
{ralned and able to meel requirements for using One P;

« define any measurable financlal benefits expected from the
implementation of IDR and One PI; and

« with stakeholder inpul, establish measurable, outcome-based
performance measures for IDR and One Pl that gauge progress
toward meeting program goals.

In commenting on a draf of our report, CMS agreed with the
dations and indicated that It planned to take steps to address
the challenges and problems (hat we identified during our study.

In conclusion, CMS's success toward meeting goals lo enhance program

integrity efforts through the use of IDR and One P depends upon the

incorporation of all needed data Into IDR, and effective use of the

systems by the agency's broad community of Medicare and Medicald

program integrity analysts, | Is also essential that the agency identify

measurable financial benefits and performance goals expacled to be
tained through impro ts in its ability to prevent and detect
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fraudulent, wasteful, and abusive claims and resulling Improper
payments. In teking these steps, the agency will better position lisell to
tatermine whelher these sysl are useful for enhancing CMS's ability
to identify fraud, waste, and abuse and, consequently, reduce the foss of
billions of dollars to impraper payments of Medicare and Medicald claims,

Chalrmen Platts and Gowdy, Ranking Members Towns and Davls, and

.. Members of the Subcommiltees, this concludes my preparad statement. |

would be pleased to answer any questions that you may have.
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My, PLATTS. Thank you, Ms. Melvin.

We will begin questions, I will yield myself 5 minutes to begin
thig round of questions, And I certainly appreciate all four of your
testimonies and your efforts in regard to protecting American tax-
payer funds and ensuring that we are properly caring for and pro-
viding services.

Ms. Brice-Smith, I am going to begin with you. And I certainly
appreciate the breadth and depth of your testimony on what we are
trying to do. I have to be honest with you that I am surprised after
hearing the testimony of Mr. West that as a representative of CMS,
you did not acknowledge how badly we failed him and how I be-
lieve CMS—specifically our government in total-—owes him an
apology. And I worry that that’s a sign of trouble for us in trying
to address this issue because we can have great programs in place,
but if we’re not listening to the beneficiaries—I mean, having a
hotline’s great. Teaching beneficiaries how to detect and report
fraud is great. He did. And we didn’t do anything in response.

So I do have to express that I was disappointed that you did not
acknowledge what he went through to make sure that we, as a gov-
ernment, did right by the taxpayers and by him. Because if he was
denied services, how many other citizens are out there who are
being denied services because of fraudulent conduct? So more of a
gtatement there than a question, I guess,

But specific to his case is, to the best of your knowledge, has
CMS begun and conducted any investigation of why we did not
heed Mr. West’s claims of fraud and that it resorted to him hiring
a private attorney to have it investigated?

Ms. Brice-SMITH, When 1 heard Mr, West's story, I was very
much touched by what he said. And I was trying to figure out what
was the root cause and how did that happen. But when he said
that he communicated with State officials, I felt like that was ap-
propriate, Medicaid is run by the States. And he indicated he spoke
with local people. That was in 2004. And as Ms. Melvin indicated,
we had less than six full-time equivalents that even—there was no
Medicaid Integrity Group back in 2004, The DRA didn’t happen
until 2005, We started the building of that infrastructure for staff
in 2006. So there was no existence of Federal level contact, if you
will. We had—prior to 2006—six full-time equivalents that had no
funding, that supported the States when questions came into CMS.
ggothere was really no structural vehicle at the Federal level in

4.

Mr, PLATTS, I think the point’s well made. And that's what your
testimony is for, we are trying to do much better today at the Fed-
eral level,

But I guess while we didn’t have it in 2004 in place, New Jersey,
as the operator or the provider of the Medicare services that we're
helping to fund, did and was responsible. And I guess what I'm
saying, have we even gone back to New Jersey and said, Listen,
this is a case where you blatantly failed somebody that we're pay-
ing you know a huge share of you to provide this service; and be-
cause of your failure, you know, tens of millions of dollars was
being lost and but for that private citizen’s efforts would have been
forever lost. So what has New Jersey done—in other words, what
did New Jersey do to better ensure that it’s not repeated?
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And even though that may be at the State level in addition to
what we’re doing, CMS has a responsibility to make sure they are
doing that. Have we made those types of inquiries to New Jersey
to make sure they’re doing much better?

Ms. BRICE-SMITH. Yes, we have, We did contact New Jersey and
request information about what happened and what was their in-
formation in terms of how the communications took place. We're
still looking at that information to understand what actions that
they plan to take to mitigate that in the future.

In the meantime, CMS has taken a number of actions related to
how to report fraud, who are the contacts in the State, even
through the 1-800 Medicare line. There’s a clear vehicle for people
to be able to reach us at any time.

Mr, PLATTS, And I think that's critically important because of the
efforts of trying to encourage beneficiaries who, as we talked with
the previous panel, are truly on the front lines, They are the ones
who see the inaccurate information, you know, if they’re diligent as
Mr. West wae and those are the ones who are suffering the con-
sequences if they’re fraudulently taken advantage of because of de-
nying services,

So having a system in place is one thing, but making sure we
resgoxlid to the information that comes in to that system is going
to be key.

A final question here and then my time is going to be up. Re-
garding Maxim itself. Can you—I don't know if you have it here
with you today or if can estimate. For this year, fiscal year 2011
that just ended, roughly how much money did Maxim receive under
the Medicaid program nationally?

Ms. BRICE-SMITH. I would have to research that question. I don’t
have that information.

Mr. PLATTS. If you could provide that. My guess is it’s hundreds
of millions, if not billions of dollars as a provider in 41 States,
they're probably receiving, And as Mr., Cummings in the previous
round specified, it just is, to me, incredible that someone who
knowingly, intentionally a company defrauded the American people
to the tune of tens of millions and if not more—this is what we
know of—and would never have known of but for the heroic efforts
of a private citizen that that company is still receiving hundreds
of millions, if not billions, of dollars from the American taxpayers
to provide a service. And it just, to me, sends a terrible message,
ags Mr. Cummings said, that companies are going to just look at
this as the cost of doing business, Hey, if we get caught, we just
pay a fine and we just factor that in, but we keep getting the busi-
ness, And in the real world, the private sector, if you defrauded
somebody $180—$150 million, I guarantee you, you are not going
to be doing business with that company anymore. And they
shouldn’t be doing business with the American taxpayers. So we
need to do much better, And I know there’s also a criminal side
that we may get into with Mr. Gowdy. :

So my time is well expired. I yield to the ranking member, Mr.
Davis from Illinois,

Mr. DaAvis. Thank you very much, Mr. Chairman. The Affordable
Care Act put into place various provisions. And of course, it was
just passed last year to help fight fraud and abuse in Medicare and
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Medicaid. The Congressional Budget Office estimates that these
provisions, when fully implemented, will save the American tax-
payers $7 billion over the next 10 years.

Ms, Brice-Smith, can you describe the tools and technical
changes to the anti-fraud laws that are included in the Affordable
Care Act that will directly benefit your office?

Ms, BRICE-SMITH, Sure. In the Affordable Care Act, it offered up
geveral things related to provider enrollment and screening, And
we believe that that’s the best tool for making sure that we keep
people who are more fraudulent or fraudsters out of the program
and also be in a place to reverify and validate them over time to
make sure that we can keep them out of the program or adjust our
serutiny of them through risk assessments, if you will, over time,
So that’s part of that. o T '

Then there is the payment of suspension activity with respect to
changing the level of proof, if you will, from a reliable evidence-
based allegation to a credible allegation; that will alse give us addi-
tional flexibility.

Then there’s also the opportunity for a temporary moratorium
that can be effectuated through that vehicle as well.

And also Congress recognized the shortcomings of the data, as
we've recognized the shortcomings of the data, in the Medicaid pro-
gram and offered up section 6504 that will allow us to strengthen
the data elements that we desire and need for program integrity
purposes.

Mr. Davis. Thank you. Mr, Cantrell, what specific aspects of
fraud detection do you think will be most positively impacted by
the activity that has been included or the provisions included in
the Affordable Care Act?

Mr, CANTRELL, One of the things that was included in the Afford-
able Care Act are stiffer penalties, stiffer sentences for those con-
victed of health care fraud. And we believe, as was discussed dur-
ing the first panel, that stiffer gentences are important in deterring
ongoing fraud.

Mr, DAvVIS. Let me ask you and Ms, Brice-Smith, knowing that
there are some of our colleagues who have put forth efforts and
have continued to push for a repeal of the Affordable Care Act, if
that was to happen, do you see your organizations being affected
in any way, certainly negatively affected if we were to repeal the
Affordable Care Act?

Ms. BricE-SMITH. Before the Affordable Care Act, we had im-
proper payments. One would argue that I think we would still have
the concerns around improper payments. I think we are working
very diligently to address them.

I think many of the concerns I think around repeal seem to be
around the growth or the expansion of the programs, and what I
have seen from Congress is a recognition that you have provided
commensurate administrative tools and authorities to expand our
efforts commensurate with that growth.

Mr. CANTRELL, We did receive additional funding for our organi-
zation through the Affordable Care Act, and we were able to hire
almost 100 new investigators so that was certainly welcome,
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Mr. DAvis. Could I suggest that the Affordable Care Act
strengthens your ability to weed out fraud and abuse in Medicare
and Medicaid?

Ms. BRICE-SMITH. I would agree with that, yes,

Mr. CANTRELL. Some of the tools and certainly the additional
agents on the ground will definitely assist us in weeding out addi-
tional fraud.

Mr. DAviS. Thank you very much and thank you Mr, Chairman.

Mr. PraTTs, I thank the gentleman for yielding back.

I recognize the subcommittee chairman Mr, Gowdy.

Mzr. Gowpy. Thank you, Mr, Chairman.

Ms. Brice-Smith, which States have the highest rate of improper
payments? o

Ms. BRICE-SMITH. That is a very good question., We are aware of
which States they are. We do what we refer to as a payment error
rate measurement that bans 17 States on a 8-year cycle. We en-
gage those States and expect corrective actions from those indi-
vidual States. But we do not release it publicly.

Mr, Gowpy, Well, I was looking for the name of a State because
it strikes me that you want to put your law enforcement/prosecu-
torial resources where there is the highest level of graft or fraud
or waste or abuse,

So which five States would have the highest improper payment
ratios?

Ms. BRICE-SMITH. We would gladly share any of those data with
our law enforcement partners, but we usually do not disclose them,

Mr. Gowpy. Why? There are four States being sued right now by
the Department of Justice for having the unmitigated temerity to
want to enforce immigration laws, Why the reluctance to say which
States can’t get their act together with respect to Medicaid pay-
ments? What is the reluctance?

Ms. BRICE-SMITH, I think it could be perceived as somewhat pu-
nitive, I think there is a desire by CMS to work with our State
partners to address the improper payments in a meaningful way.
We are continuing to do that. The States know who they are. We
work with them on a corrective action plans. We follow up on that.

My, GowDY, Do this for me then: Tell me are there any States
that on an annual basis just don’t seem to get their act together?
I can understand not wanting to dime out an episodic State that
just had one bad year but then later engaged in corrective actions.
Are there any States that just have a history of Medicaid overpay-
ments?

Ms. BRICE-SMITH. I cannot for certain give you the repeated find-
ings because it is early in the per-measurement cycles, We have
now completed the fourth year of measuring the States, so we have
passed the cycle of the first 17 States now being examined for the
gecond time, :

Mr., GowpY. So you know who the States are, agreed?

Ms. BRICE-SMITH. I do not personally know who the States are,
but my colleagues do.

Mr. GOWDY, Someone does know, and they’'ve made the decision
to not publicize the States that are doing the worst job?
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Ms. BrICE-SMITH. I think our desire is to work with our State
partners, and we are continuing to do that in a meaningful way,
and we will continue to do s0.

Mr, GowpY. Mr. Cantrell, I was under the mistaken impression,
apparently, that the amount of loss impacted the amount of time
you went to jail. Apparently, that’s not the case, because in the
Maxim cage, other than watching television at home for 8 months,
I only saw one person go to a Federal Bureau of Prison. And that
was for what, 5 months? So has that changed since I left the U.S,
Attorney’s Office? Is the amount of loss or the amount of the fraud
no longer a factor in the length of a prison sentence?

Mr. CANTRELL, The amount of fraud is a factor in the prison sen-
tence, and it would depend though on the individuals who were
convicted the amount of fraud that was actually attributed to them,

Mr. GowDY. They still don’t have relevant conduct.

Mr. CANTRELL. There is relevant conduct that is taken into con-
sideration.,

Mr, Gowpy, They do in the drug cases, they take the lowest mule
in a cocaine conspiracy, and they dump all the drugs they can pos-
gibly dump on them. But it doesn’t happen when it’s rich folk com-
mitting the crime,

Mr. CANTRELL. I don’t think that is the case, sir. I think a recent
example we are seeing increased sentences throughout the
country——

Mr. GowpY. Let me ask you about that. Let me agk you about

that. How many motions for upward departure are you aware of

being filed?

Mr, CANTRELL, I don’t have that information, sir. That would be
the Department of Justice, .

Mr. Gowpy, Can you get that for me? Can you find out? Because
that is a really good indicator to me about how seriocus someone is
about crimina%’activity, whether or not they are going to move that
the sentence be higher than what the guideline was? If you can tell
me where to find that, I will be happy to do that myself.

My, PLaTTS, If the gentleman would yield.

Mpr, Cantrell, if you could submit that to the committee for the
record, that would be great.

Mr. CANTRELL, We will have to get that information from the De-
partment of Justice, but we will work with them to identify what
we need to get and provide it to you.

Mr. PLATTS. I thank the gentleman for yielding,

Mr. Gowpy, Thank you, Mr, Chairman,

My final question is, do you believe there is a presumption in
favor of criminal prosecution over civil enforcement? When you
prosecute somebody criminally, not only can you recoup the losses,
but you also get to punish people. So is there a presumption in
favor of criminal over civil?

Mr. CANTRELL, That ig our presumption in the Office of Inspector
General, Office of Investigations, '

Mr. Gowbpy. What about the U.S. Attorney’s Office in the Depart-
ment of Justice?

Mr. CANTRELL, I believe that is also the case with the U.S. Attor-
ney's Office when there is evidence to support a criminal indict-
ment.

—
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Mr, GowpY. You heard the facts of Mr. West’s case. That
wouldn’t be a hard case for you and I to win would it?

Mr, CANTRELL, I can’t comment on the specifics of that.

Mr. GowDY. Sure you can. He just announced it to the whole
world. Even you and I can win a case where you are billing some-
one while they're at the U.S, Attorney’s Office for a meeting; you
and I could win that, couldn’t we?

Mr. CANTRELL. That case, it sounds obvious, there are I'm sure
several factors that we went into decisions at the U.S. Attorney’s
Office to determine who to prosecute and who not to prosecute.

Mr, Gowby, 1 yield back.

Mr, PLATTS, I thank the gentleman for yielding back,

The ranking member of the full committee, Mr. Cummings, rec-
ognized for b minutes.

Mr. CUMMINGS, To Ms. Brice-Smith and to Mr. Cantrell, as you
heard, I was very upset that a kid from Baltimore, thousands of
them by the way, thousands, can face a lifetime of economic pun-
ishment over a few hundred dollars stolen, yet a company like
Maxim can be found guilty of stealing from taxpayers, pay a fine
and continue to bill the Federal Government for millions of dollars
of services each year.

Ms. Brice-Smith, do you share that sentiment? Something is
wrong with that picture,

Ms. BRICE-SMITH, I'm equally concerned about the equity that
you have pointed out.

Mr, CUMMINGS. Yeah, and who has the power, by the way, do
you ?all have the power, who has the power to debar these compa-
nies?

My, CANTRELL. We do have the power to exclude providers.

Mr. CUMMINGS. Have you ever done it can?

Mr, CANTRELL, Certainly, we do.

My, CUMMINGS. Why not this company?

Mr. CANTRELL, The decisions on who to exclude is based on sev-
eral factors, including access to care as well as the specific conduct
and the expectation of whether they will continue the bad behavior
or not. We utilize, in cases where we do not exclude corporations,
we utilize corporate integrity agreements, in this case, there was
a deferred prosecution agreement where we will monitor this cor-
poration in hopes to—— ‘

Mr., CuMMINGS, To hell with monitoring. They’ve already done it.
If you had somebody working in your house, cleaning your house
and you came home and your wife’s bracelet that was worth $50
is missing, you don’t hire them again. Duh,

What do mean deferred prosecution? This company needs to go.
How many other companies are like this or, in other words, have
defrauded the people of the United States of America, have taken
away services from people like our witness, our earlier witnesses,
and are still doing business with Medicaid? How many?

You're the IG. You sat up here and you said all these wonderful
things, sounds nice, oh we’re doing this, and we’re doing that.
That’s real nice. But what I'm trying to tell you is that your normal
is not gooed enough. If you're going to come in here with a badge
on your chest and talk about what you've done in a company that’s
taken millions of dellars away from taxpayers is still doing busi-
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ness, and they come in 41 States and have said, all right, we’re
ready to do business again, yeah, we've stolen from you, but we’re
ready to go. And we say, okay, all right, we'll do it. Something is
wrong with that picture, and you're the IG. So is that the normal
that we should expect?

Here we are slashing budgets, people talking about slashing
Medicare, slashing Medicaid, slashing Social Security, and we've
got some greedy folks who are out there stealing money from peo-
ple, and you’re going to tell me that we have the power to debar,
and we’re not using it? In what case will we use it?

Mr. CANTRELL, We uge it, on average, nearly 3,000 times every
year.

Mr, CumMiINGs, Well, why not this company?

Mr. CANTRELL, As I said, there .are factors that play into the de-
cision, depending on whether they are criminally convicted or
whether there’s going to be an impact to access to care going for-
ward and their expectation of whether or not they will continue to
commit the fraud or whether we believe that, through compliance
monitoring, we can bring them into the fold and allow them to con-
tinue to provide services to the population that they are serving.

Mr. CUMMINGS. Oh. Oh. The fact that maybe they steal your
wife’s broach, you say to her, or the cleaning person, you say to
her, oh, Ms., Jane or Mr. Johnson, yeah, you have stolen a broach,
but we want you to come back in because we think you can be re-
habilitated, We think the next time you have a cleaning assign-
ment, you won't take the diamond ring. Something is wrong with
that picture. And I guess what I'm trying to get through to you is
that that is not the normal. Our country is better than that.

And there are people in my district that are suffering because
they can’t get the services they need, but yet and still, we are let-
ting these companies do this,

And by the way, there are other situations in government where
people did much less than this, and they'd be out. Again, I go back
to the young boys and girls in my district, some of whom live in
my block and if they stole a $300 bike, they would be punished for
a lifetime, not a day, not an hour. And they damn sure wouldn’t
get a multimillion dollar contract and multimillion dollar contracts
in 41 States.

I would be embarrassed to even come in here and stick out my
chest talking about what I have accomplished when the company
is still—they've got to be looking at us like we're fools. So I'm hop-
ing that we’ll be able to work in a bipartisan way to get rid of
Mazim because see, all of this stuff you’re talking about, it does not
matter if the end result, Mr. Gowdy said part of it—I'm almost fin-
ished, Mr, Chairman—part of it is making sure somebody goes to
jail, but there is another part.

That other part is saying to them that we are not going to allow
you to do business and screw over the American people any more.
That’s the second part, And you can do all these tlgings you're talk-
ing about, bring in all the technology you want to talk about all
these wonderful things you're doing, but if there’s not that end re-
sult, do you know what they do? They just come right back, and
they pay the price, but they come right back.

Thank you, Mr, Chairman,
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Mr, PLATTS, I thank the gentleman.

The gentleman from Arizona, Dr. Gosar, is recognized.

Mr. GosAR. I got to tell you, this is great playing the closer on
these two gentlemen right here, I couldn’t agree more. Being a
health care provider who did Medicaid for 7 years and leff it for
?11 ;c.he reasons they talked about, I did not stop; I just provided it

or free,

This system, we are starting to talk about access to care, and the
only provider is those that are thieving in one of the most densely
populated parts of the country is absurd to me folks, absolutely ab-
surd to me,

So I'm going to ask you something real quickly. I want to give
you the opportunity to give yourself a grade in front of the Amer-
ican people on how you think you have done this job in regards to
policing yourself,

Mrg, Brice-Smith, give yourself a grade.

Ms., BRICE-SMITH, In light of our youngness of our program——

Mr. GOSAR. I don’t really care. Give me a grade.

Ms, Brice-SMiTH, C.

Mr, PraTTs, Mr, Cantrell,

Mr, CANTRELL. 1 would give us a B. I know—we know there is
much more fraud out there that we need to attack, but we are im-
proving every year, This last year was a record year with 720-plus
criminal convictions, which is over 50 more than our previous
record year, and $4.6 billion in recoveries through these criminal
and civil fraud investigations.

Mr, GOSAR. I'm going to interrupt you there, because I think
what you have to do is you are working on behalf of the American
people, and I doubt that they would give you a above a D. Don’t
you agree with me?

I think so. I have been out there on Main Street walking this,
and so I understand this very well. Because there is a migsing com-
ponent; the process, the whole process is broken here because the
problem for this gentleman, Mr, West, here would have been a lot
less if he was empowered to help make those decisions on the
ground. And we have failed to do that.

Let me ask you a question, Ms. Brice-Smith, when we were look-
ing at these innovative ideas of making some change, did you con-
tact Visa or MasterCard on what may be some ideas they may have
to reduce some of the fraud, waste and abuse?

Ms, BRICE-SMITH, CMS has engaged credit card companies in
using the analytics and tools that they have available and try to
apply that in the Medicare claims.

Mr. GOSAR. How would you look at that as far as the IT systems?
I know that in a lot of the States in the IT system its lowest bid
buys. That is not usually a good investment, as far ag I'm con-
cerned. Dentists love their toys, okay, and the better the IT, the
better, and so sometimes it’s not the most frugal decision that is
always is better.

Would you agree?

Ms. BRICE-SMITH. Yes.

Mr, Gosar. Do you work with the States in allowing them to
have the flexibility to working with that?
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Ms. BRICE-SMITH, Yes, we do. In fact, we have incentivized the
States to upgrade and enhance their IT systems for the future. We
have done that through setting what we refer to as a matching a
90~-10 match, where they get additional funding, but we apply cri-
teria or expectations to that funding so we can have a better sys-
tem at the State level for the Medicaid claims.

Mr. GOsAR, So when you start looking at, I ook at these two gen-
tlemen looking at criminal prosecution, and very few people or
fewer people, I should say, in the criminal division really want to
renege on their rules of parole. And the reason I look at that and
I bring it to point is called bounty hunters, is because they have
a lot more eyes on the prize, There are some incentives, And it
geems to me when you lot these F' maps on reimbursement rates,
we ought to be engaging the States for activity, as well as patients.

The first person who is going to know is the patient. And giving
them some oversight on their bill. That’s why it needs to be in
hand. And I think that what we are trying to do is we're putting
a Band-Aid here. And I will tell you I'm one of these people speak-
ing I'm tired of Band-Aids here. I came to Congress to recorrect
things, I think trying to reconstruct doing the same things over
and over and expecting a different result is insanity, absolutely in-
sanity,

But we need to start empowering patients, And that’s not what
you've done. There is no part of this—that does not empower these
patients. And I can tell you I have firgthand knowledge of that, 1
served our dental patients who couldn’t be seen by a federally
qualified health center, I can repeat stories, not as bad as this be-
cause they're dental, but I can repeat this all day long. It’s sad. Be-
cause I think what we ought to be doing is sharing that informa-
tion all across the sandbox, not playing and not explaining who is
a bad player here, and allowing them to be still participating to the
rules is criminal. And it is criminal on our part for not changing
it, .

That’s what'’s wrong here,

So let me ask you a question, I want to see thinking outside the
box, how could you envision something that we could empower pa-
tients like Mr. West to have some skin in the game, to be one of
those whistleblowers and to uphold their ability and right? Give me
some ideas, Ms. Brice-Smith.

Ms., BRICE-SMITH. We have already observed that there are a
handful of States that have developed sort of reward programs, if
you will, that are short of sort of the qui tam approach of the False
Claims Act but will give cash for tips, if you will, related to health
care fraud.

So there are already a handful of innovative States that have
recognized that that is an additional insight and benefit to fighting
fraud.

Myr. GOSAR. Do you have an insider newsletter that says, hey, lis-
ten, these State are on cutting edge, days to crime, days to time?

Ms. BRICE-SMITH, We are using our education to be able to com-
municate and outreach that information. We also use best practices
summaries for the States so that we can inform other states of
what States that are being innovative are doing. So we use our

—
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Web sites, we use forums and meetings and our Medicaid institute
to communicate that information.

Mr. GosaRr. Thank you. I'm out of time.

Mr, PLATTS. I thank the gentleman.

Pm going to go to a second round here, while we have the oppor-
tunity for a few more questions, Yielding myself 5 minutes. First,
to follow up on the questions of Mr, Gowdy about the States that
are most egregious as far as improper payments. It sounds like
your contention is that information is not subject to the Freedom
of Information Act [FOIA]L

Ms. BRICE-SMITH, I am not sure FOIA, but we could certainly,
I could certainly lock into that.

Mz, PLATTS, Because I've shared his, I guess, statements regard-

e - ing the fact that American taxpayers are sending $275 billion to
, States to handle properly, and I think the American taxpayers
\ have a right to know which States are doing it well and which

States are not. And I'm not sure, I would be interested in any addi-
tional feedback from CMS as to why we don’t want to share—often
in cases of deadbeat dads, one of the ways we can get them to pay
is we publicize that they are not paying. We shame them into pay-
ing.

Well, maybe we need to shame these States into doing a better
job of protecting the American people’s money. So I do look forward
to further interaction with you and CMS on that.

Mz, Cantrell, on the specific case of Mr., West, appreciate various
factors. I find it somewhat unbelievable that we are still doing
business with this entity. :

Can you tell me when, the 41 States, as part of the agreement,
in addition to Mr. West’s case in New Jersey, was there evidence
of ot?her similar misconduct in other States regarding this com-
pany?

Mz, CANTRELL, Yes, there was. The $250—$150 million was not
related specifically to Mr, West’s scenario. It was a broader issue.

Mz, PLATTS, In how many States would, if you know, or estimate
that we found this misconduct?

(- Mr, CANTRELL, I don’t know specifically. The answer to that.

Mr. PLATTS, That, to me, would go to, if it was just New Jersey,
and we had some bad apples in one subdivision of this large com-
pany, that is one thing to say we'’re not going to 1}1)unish the whole
company. But if we found similar misconduct in half, 20 of the 41
States, that’s a very different story.

So if you could provide to the subcommittee how many States
and how many different States do we find similar misconduct by
Maxim? .

Mr. CANTRELL. I don’t believe our evidence suggested that they
were committing 100 percent fraud across the country, but I don’t
know how many States, But we will get back to you on that.

Mz, PLATTS, We would welcome that information,

Also, looking at an analogy to the private individuals in a crimi-
nal sense, when we have a victim, because most of our focus has
been about the money, which is very important, but it is also about
the care provided. As we heard from the testimony of Mr, West, be-
cause of the fraud Maxim committed, it wasn’t just the money
being lost; it was care to an individual, And that is an even more
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serious crime in my opinion; because of their intentional fraudulent
conduct, they denied medical care.

Given that he was a victim directly, taxpayers in total were vie-
tim, but he was a victim directly of their misconduct, was he con-
sulted or any other similar victims consulted as to whether they
felt the settlement with Maxim was acceptable punishment for
their wrongdoing?

Mr, CANTRELL. 1 believe, as in most of these cases, the attorneys
for Mr. West, Ms. Page, would probably have been participating in
some of those discussions, yes. I don’t know specifically in this case
how it was, but that is, I believe, the routine,

My, PLATTS. So and they are given the opportunity to say, yes,
I sign off on this, or they are just aware of this.

Mr. CANTRELL. I think they’re aware of it. I don’t know that they
have the ability to stop, stop it from happening.

Mr, PLATTS. In a sentencing in a court, there is a formal process
where the victims can offer testimony to the final decider, Do you
know if there is any formal process of that nature where a victim
can make a presentation to the U.S. attorney directly that is going
to make that decision?

Mr. CANTRELL, Certainly, there is the opportunity. I don’t think
there was a sentencing hearing in this case, so there was no, may
not have been the opportunity to do it in a courtroom, but I believe
it have would been conversations between U.S. Attorney’s Office
and the assistant U.S, attorney, Mr, West,

Mr. PLATTS. My hope is that we make sure that is a formal proc-
ess, a routine part of any settlement. Because I do acknowledge
that you can have somebody who had some bad apples in a small
way, that’s got to be factored in versus a more deliberate across-
the-board fraudulent case, But we have to remember there are vic-
tims here that aren’t just about money; it is about care being de-
nied, and that is a very serious crime in my opinion,

I want to quickly get to two other issues, In your testimony, Mr.
Cantrell, you talk about the Medicaid statistical information serv-
ice, and you reference in your testimony about some of the data is
12 years old? How common is that? :

Mr, CANTRELL, Sir, let me correct the record. That is 1 and a half
years old.

Mr. PLATTS, Twelve years just seems so outrageous. But even 1
and a half, when you talk about then trying to correct it, it goes
to the point of I guess what you talked about and Ms. Brice-Smith
of trying to much more quickly identify, respond to and prevent,
because 1 and a half years even is the money is long gone.,

Mr, CANTRELL, We agree. The more timely the data, as close as
we can get to real time, the better we are. On the Medicare side,
as I said, we have a lot more success to talk about. We use that
data, which is much more timely to mine for fraud, identify areag
where we have hotspots of fraud, We had the strike force model,
which we utilized. We deploy those to areas of the country where
there is high instances of the fraud, such as south Florida, Bronx,
New York, Detroit, Los Angeles, Dallas, Houston.,

Mr. PLATTS. Seeking to replicate where you have had success for
Medicare to Medicaid?

Mr, CANTRELL. Absolutely.

oo
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Mr, PLATTS, And that's one of the things that came through to
me in preparing for this is that it seems like there is almost a con-
scious decision within CMS to devote much more attention and re-
sources to Medicare fraud than to Medicaid fraud. Is that a fair,
until the last, say, 5 years, Is that a fair statement?

Mr, CANTRELL. I would have to defer to my colleague on that
question,

Mr. PLATTS, Ms. Brice-Smith, is that it, that we are kind of late
to the game on the Medicaid side?

Ms. BRICE-SMITH. I think you’re recognizing certainly the sup-
port that Congress gave us through DRA in that 5 year period.,

But I think one could take that a step further, The Medicaid pro-
gram was structured to be administered day to day by the States,
's0 those claims ‘are going to the States or their fiscal agents. And
we are engaged at the postpay with the subset of data to try to
oversee the——

Mr, PLaTTs, I think a very valid point, In the Deficit Reduction
Act and as Mr. Davis well reflected in the Affordable Care Act,
there is a greater understanding here in Washington in the last 5
years that maybe it's State administered, but bottom line is we are
paying the majority of the bill. And so we need to be a little more

proactive in protecting the taxpayer funds. And that is why I said

1 think we're late to the game, but we are finally getting there and
being more, I think, hands on in trying to protect those dollars,

I know, I'm one last question. I appreciate my colleagues’ indul-
gence here with being way over my time, and Ms. Yocom, in your
testimony, you talk about the, again, the Medicaid statistical infor-
mation system and you talk about what States are supposed to pro-
vide. But it says MSIS does not contain billing information such as
referring provider’s identification number or beneficiary’s name,
The less information provided, the harder it is to say, hey, this pro-
vider, obviously, is billing for an inordinate number, and that
would be one of the flagg that would jump out that theré may be
gsomething askew here, )

Can you try to address, based on your knowledge, why aren’t we
requiring States to provide all of that information to make the
MBSIS system a more useful tool, to be more timely, but also more
comprehensive? ) )

Ms., YocoM. I can’t speak to why we don’t require it, but I can
speak to the effect of not having that information available, As you
say, it’s impossible to do some of the data mining techniques on
things that are done routinely on the Medicare program,

GAO does have some work underway right now, and that is just
looking at the States’ capabilities and their activities in this regard.

Mr. PLATT, Thank you.

Ms, BRICE-SMITH, May I speak a little bit to that?

My, PLATTS, Yes,

Ms. BRICE-SMITH. I just want you to be aware that we are taking
active actions to actually enhance that data. We are referring to it
as transformed MSIS data, which is largely expanded. We're cur-
rently pilot testing it now to test drive, if you will, if that data will
give us a better output in terms of program integrity activity
among 10 volunteer States. So we are very excited about that.
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Mr. PLATTS. My hope is that that is successful, and I will say
more successful than IDR and the one program integrity, which
many years in doesn’t seem that we'’re getting the results that were
intended and certainly not in the timeframe, and I am way over
my time.

Mzr. Davis, I don’t know if you had other questions, I yield to the
ranking member, Mr, Davis.

Mr. DAvIs. Thank you very much, Mr. Chairman,

The cap on services and denial of his dental needs were a major
red flag to Mr, West that something was awry, that something was
wrong, something was not right with his benefits.

Ms. Brice-Smith, to those patients without a similar cap, are
they less likely to ensure that their services are properly being ren-
dered and billed to Medicaid correctly?. . .

Ms. BRICE-SMITH. I think what we've learned about fraud if you, »

many fraudsters can submit a very clean looking claim., And you
have to examine many other factors, such as complaints from bene-
ficiaries, such as our own data analytics in terms of patterns and
trends to see, does this really make sense? Is this even feasible
that he could have used that many services for example,

Mr. Davis, The 1-800 Health and Human Services tips hotline
is widely publicized as an avenue that individuals can use to pro-
vide information that assist in combating fraud waste or abuse in
Federal health care programs.

While the extent of health care fraud is estimated to be in the
billions of dollars each year, HHS emphasizes that Medicare and
Medicaid beneficiaries are the frontline of defense in detecting
Medicare and Medicaid fraud because they have firsthand knowl-
edge of the health care services they have received. .

%\1([1‘. West contends that there was no follow-up to his hotline
calls,

So, Mr. Cantrell, could you provide information on the 800 HHS
tips hotline, what procedures are followed, and any timeframes
there might be to handling or responding to complaints?

My, CANTRELL, Sure, We have the 1-800 HHS tips telephone
line, which in this case, Mr, West, we don’t believe he contacted
that, I think he called the State and local offices, But we have that
phone number. We also have a Web site, where we collect com-
plaints via Web forum, And between those two mechanisms, we re-
ceive thousands of complaints every year, And we have a process
for evaluating those complaints, determining the—whether there’s
enough information there to proceed with an investigation or
whether there isn’t enough information.

In some cases, we refer those complaints out to our regional of-
fices for our investigators to look at further, and in other cases, we
refer them directly to CMS for administrative review.

Mr, DAvis. While our focus today has been on Medicaid fraud, I
will just point out that there is also fraud in the private sector, in
private health care. For example, in 2009, United Health paid $350
million to settle lawsuits related to the intentional manipulation of
the reasonable and customary rate. And also Pfizer, in 2009, paid
a $2.3 billion civil and criminal penalty for unlawfully marketing
medications for conditions that they had not been approved for by
the Food and Drug Administration.

——
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Ms. Melvin, Ms. Yocom, could you comment on the challenges,
from GAQ’s perspective, of looking seriously into the private sector
fraud and abuse gituations?

Ms. YocoMm. Well, one of the challenges of looking into the pri-
vate sector, I think, particularly on Medicaid, might be the Federal
State partnership, That is an unusual circumstance to begin with.

Data is also a huge challenge in terms of combating fraud. And
the steps that CMS is taking right now are in the right direction,
but there is a lot of work to be done there,

Mr, Davis. Ms, Melvin,

Ms., MELVIN, From a technical perspective, in looking at moving
data, for example, from the States into the integrated data reposi-
tory, a lot of the key challenge stems or surrounds having to make
sure that the data is of a format, that the their data elements fol-
low formats that are consistent with the IDR requirements for a
ﬁﬁe format., So there are technical challenges in being able to do
that.

One of the concerns we raised in our report is CMS’s plan, as we
understand it, to try to bring all of the 50 States or 50 plus pro-
grams data into IDR by September 2014, I believe. The concern we
have is what type of planning they will have in place to make sure
that they can, in fact, bring that data, consolidate it, identify all
the data elements that are very different.

We talked previously about disparate systems in all of the dif-
ferent State programs, and those have to be addressed, the dif-
ferences in data have to be addressed and brought into the system
in a common format.

We have not seen plans yet. We haven't done the work that
would allow us to know how effectively CMS is handling that par-
ticular challenge,

Mr, DAvis, Thank you very much,

- I want to thank all of the witnesses.

And thank you, Mr. Chairman, for this hearing. And I yield back.

Mr. PLATTS. I thank the gentleman,

Dr. Gosar.

Mr, GOsAR, So let me ask you a question. We are talking about
fraud. Is it just limited to the private sector, or is it also for public
health? Ms. Brice-Smith,

Ms. BRICE-SMITH. I believe that there are equally concerns in pri-
vate and public sector in terms of fraud, waste and abuse. And I
think evidence of that certainly is the American Medical Associa-
tion’s own fourth annual report card on health insurers, which
showed their error rate was double, more than double certainly the
Medicaid error rate,

So when you think about extrapolating even that out, you're talk-
ing about a savings in the private sector of $70 billion right there.
So I think that is an example.

I think with Medicaid and Medicare, two big high priority pro-
grams, we certainly recognize that we tend to report and-disclose,
and we are transparent, as we should be, but many private compa-
nies don’t have to be transparent about the fraudulent activities
that might be occurring.

Mr. GOSAR. I also want to highlight federally qualified health
centers, 'm a dentist, just to make sure that we all get that out
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there, that when we work a rule, for example, a child, we numb
up the whole quadrant, and then we only do one tooth at a time
because of the reimbursement rate. Would you call that fraud? I do.

Ms. BRICE-SMITH, It sounds like there are a lot of things going
on that we would have to take into consideration in terms of how
that billing is occurring. It sounds like that might be an effort to
unbundle gervices possibly. It might draw some suspicions depend-
ing on how——

Mr, GOSAR, Do we have the same scrutiny on federally qualified
health centers as we do everybody else?

Ms. BRICE-SMITH, Certainly, they are inclusive. Although I think
our efforts tend to be focused on where we relieve the greater Med-
icaid expenditures and the greater vulnerabilities are and the cat-
-eg((i)ries -of services that tend to drive the error rate as we know it
today.

Mr. GOSAR. Ms. Yocom, do you believe that the Medicaid, the
State Medicaid systems are maybe too big and unwieldy the way
they are?

Ms. YocoM. Too big

Mr. GosAR. To oversee properly? We're finding a big problem
here, and it just seems like it is unwieldy.

Ms. YocoM. I think the actions taken by the Congress under the
Deficit Reduction Act and under the Patient Protection and Afford-
able Care Act meant a lot of activity which can help oversee these
programs in a better fashion.

To speak to the States on this, this is a partnership, but CMS
also needs to be able and willing to——

Mr. GOSAR. Give up some of the rules,

Ms. YocoM. Yeah,

Mr. GOSAR, It seems to me like we're talking about a broken sys-
tem. It is very obvious to me. Pm from rural Arizona. We don’t get
paid. I can tell you right now, in dentistry, you might be getting
paid in 6 months, So I don’t know toc many people that can make
a business work that way. ‘Somehow we do.

But in this government take-over of health care, that’s the only
way I can talk about it, okay, we are going to dump another 20
million people into this, into a broken system. I don’t see a lot of
urgency in fixing this situation and lookmg outside the box for so-
lutions.

Do you agree with me?

Ms. YocoM. Well, it’s not my position to agree or disagree.

Mr, GOosAR. Do you agree it's broken right now?

Ms. YocoM. I think the facts are we need to do better on pro-
gram integrity, yes.

Mr. GOSAR, And it’s going to be problematic when you dump an-
other 20 million people in there.

Ms. Yocom, And the best approaches are, frankly, to keep the
payment from happening at the beginning,

Mr, GOSAR. In Medicare, most of our Medicare patients are older,
right? They are very responsible, and they have been empowered
to look at bills, which gets back to my point about empowering peo-
ple in being part of that,

I want to go back to that and ask you a question,
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Do any States use the advanced analytics, like the credit card in-
dustry, that would spot in realtime an outlier of billing practice be-
fore payment goes out the door?

Ms, MELVIN. We have just started work to look at that, so I'm
not in a position yet to say exactly what States are doing. We do
know there are analytical tools that are being used in some capac-
ity by them at this point, but I couldn’t speak to how much or to
what extent they are using them.

Mr. GOSAR. Are there any rewards to utilizing the analytic tool?

Mr, MELVIN. The analytic tools, as I understand them, are to be
uged to in particular to help prevent improper payment so that it
.allows them to analyze, say, if you will, mined data and really
make calls on data that would help them to prevent fraud and im-
- proper payments-on the front end versus, for example, the inte-
grated data repository and one PI tools that we have currently as-
sessed, which are, at this point at least, focused on the back end
in terms of identifying improper payments after they’ve been made.

Mr, GOsAR. Indulge me just for a second. To me, it seems like
there is a common tool here I want to get to. It's on the front end
with a card empowering the patient to pay to make the system a
lot faster,

Because here is another part to this. There's also the State board
because when you defraud a patient on a billing process directly
when they’re paying for it, it is also a standard of care issue. So,
therefore, there is a better penalty that we’re talking about. ,

So I think that there should be some aspect that we look at the
front end more so the back end in empowering patients, And I
think you've got something that works very, very well,

I come from a State that the dental board is extremely active.
Arizona is not one, two or three in the country for population, but
we are for activity, because patients are empowered. And that’s
where we need to go. And I think that’s what we’re failing to do
is empowering people,

And I see constantly, I'm approached by the WIC program, say-
ing, Dr. Gosar, we need you to sign a contract? And I say, why are
we signing a contract? What's the deal? Why ig it taking a WIC
mother six or seven visits just to see the doctor? Something is
wrong there. But there’s also something right because women are
speaking out about that process,

And I think the more eyes on the prize, the stiffer the penalties,
I think the better opportunity that that happens in empowering
States to make those jurisdictions really helps and I think stand-
ard of care is a remarkable tool,

Mr, PLATTS, I thank the gentleman,

And I would just comment, as we heard Mr. West's testimony,
it seems like not only empowering the patient, the beneficiary, but
in this case, we heard we discouraged and prevented them from
taking hold. So we do certainly do need to do much better.

And I think as we wrap up here kind of a final comment and
that’s that we need to remember that there are two issues at hand
here. First, it's protecting tax dollars, and while certainly we’re
glad to have the improper payment rate for Medicaid to be down,
we're still talking about $22 billion of improper payments this last
past year that we know of, And again, using Mr. West’s case, but
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for his individual heroic efforts to uncover the fraud, we would not
have known about Maxim, And 8o how many other Maxims are out
there that we don’t know about? The $22 billion is what we do
know about of improper payments. So when we talk about the
whole number of $125 billion, there are some estimates that that
is probably at least $200 billion, but we only know of $125 hillion,
So we certainly have a lot of work to do.

I want to thank each of our witnesses for your testimony here
today, both your written testimony, which is, again, very helpful in
preparing, and your oral testimony here today, and most impor-
tantly, for your efforts day in and day out,

I know we are all on the same page, that we are trying to seek
the same result, and I think that with the Deficit Reduction Act
of 2005, the Affordable Care Act language on trying to better go
after fraud, we're all collectively better acknowledging and starting
to commit the resources necessary to protect ours, ensure the care
thalt is earned and deserved is provided and not denied inappropri-
ately,

Sg I commend you for your efforts, and we certainly as a com-
mittee look forward to continuing to work with you, both sub-
committees, work with you and your respective agencies on this im-
portant issue. )

We will keep the record open for 2 weeks for additional informa-
tion as was requested to be submitted, and we stand adjourned.

[Whereupon, at 1 p.m., the subcommittees were adjourned.]

[The prepared statement of Hon. Gerald E. Connolly and addi-
tional information submitted for the hearing record follow:]
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Statement of Congressman Gerald E. Connolly
Preventing Medicaid Fraud
December 7, 2011

Reducing Medicaid improper payments contributes directly to the long term health of these essentiat health care
programs, | appreciate our two subcommittees holding a hearing on the different anti-fraud proprams within
Health and Hurman Services (HHS) and Centers on Medicare and Medicald Services (CMS). While HHS and
CMS are devoting unp: fented attention to reducing Medicald fraud, it is cfear that we must do more to
reduce improper payments and protect the economic security of individuals such as Richard West who have lost
henefits temporarily as a result of attacking Medicaid and Medicare fraud.

As the written testimony for this hearing makes clear, C: and the administration have d 1 a great

-4

deal of effort 10 reducing improper payments within the last decade. In 2005 Congress passed the Deficit

Reduction Act, which established the Medicaid Iniegrity Program (MIP), The MIP provides states with e

technical assistance to identify and prevent fraud, which is appropriate since states administer Medicaid, The
Deficit Reduction Act also requires CMS fo work with Medicaid Integrity Contractors (MICs) to ferret out
overpayments, conduct audits, and ed progeam participants about fraud prevention, CMS uses this and
other daa for its Medicaid Statistical Information System (MSIS), which includes efigibility and claims
information across the United States. By ining a centraf database CMS can conduct analyses which
identify possible fraud or areas where fraud is likely to occur, CMS also works with agencies to duplicate best
practices, and has identified 52 best practices that could be replicated.

Despite these laudable efforts, it is clear that more can be done to reduce fraudulent Medicaid payments. As the
testimony of Richard West and Robin Page West demonstrales, CMS has not always been responsive to reporls
of fraud. I Jook forward 1o leaming more from Ms. Brice-Smith and Mr. Cantrell about what CMS is doing to
prevent swch negligence from occurring in the future, Ensuring robust implementation of existing policies is
essential because CMS also must implement Important new reforms enacted under the Affordable Care Act,

As Ms, Brice-Smith notes in her testimony, the Affordable Care Act, sometimes referred to as “ObamaCare,”
significantly sirengthens anti-fraud programs. These include elementary reforms such as requiting service
providers and suppliers to document orders and refetrals, The Affordable Care Act established the Medicaid
Recovery Audit Contractor (RAC) program to create incentives for contractars lo reduce fraudulent payments.
In conjunction with Secretary Sebelius' Center for Program Integrity, the Affordable Care Act is desipned to
identify improper fraud payments before they are issued by CMS,

Thope today’s testimony illuminates the progress we have already made and additional administrative

improvements which would reduce Medicaid fraud, Perhaps we should consider more stringent punishments

for companies which sy icafly defraud Medicaid, as Mr, West suggests in his testimony, or consider

harsher penalties for the management of such companies, Thank you again for holding this hearing and to the
i for their d
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HHS OIG (Gary Cantrell) Responses 1o Questions for the Record

“A Medicaid Fraud Victim Speaks Out: ‘What's Not Working and Why?”

127711

How many states was Maxim committing fraud in?

Al

The Department of Justice (DOJ) entered into a Deferred Prosecution Agreement
(DPA) with Maxim; therefore, fraud was not adjudicated against the corporate
entity and thus there Is not a list of States in which fraudulent cotduct can be
attributed. To date, nine individuals--eight former Maxim employees, including
three senior managers, and the parent of a former Maxim patient—have pleaded
guilty 1o felony charges and been sentenced for conduct arising out of the
submission of fraudulent billings to government health care programs, the
creation of fraudulent documentation associated with government program
billings, or false statements to government health care program officials regarding
Maxim's activities. The charges involved conduct in the Stales of Arizona,
Florida, Georgia, New Jersey, Texas, and South Carolina. The Commitice may
find helpful the DPA, available at

hitp:/www. justice. goviusao/nj/Press/files/pdfliles/201 | /Maxim%20DEPA .pdf, and
the settlement agreement, available at

http:/Awww justice.gov/usao/nj/Press/files/pdfliles/201 1/Maxim®208 A.pdf.

What was the (otal amount of fraudulent claims from Maxim that OIG found in its
investigation?

Al

DOJ entered into a DPA with Maxim; therefore, fraud was not adjudicated and
thus there is not a dollar amount that can be attributed to fraudulent claims,
However, the DPA, available at

http:/hwww.justice gov/usao/ni/Press/tiles/pdffiles/2011/Maxim%20DPA pdf,
notes that “fMaxim)] received more than $61 million 1o which the Company was
not entitled as a result of its conduct as described in the Criminal Complaint and
the Statement of Facts.” The Committee may also find helpful the Maxim
settlement agreement, available at )
http:/iwww.justice. pov/usao/nj/ Press/files/pdifiles/20 1 1/Maxim%208 A .pdf,

Are victims allowed to make recommendations or negotiate in whistleblower cases in
order to help arrange damages in a settlement?

Al

DOJ administers the False Claims Act (FCA) and is responsible for all aspects of
the Government's coordination with whistieblowers. In OIG's experience,
whistleblowers often provide information that may be used, along with other
information gathered during the Government’s investigation, to determine the
damages in the case,
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Were Mr. West and/ot his attorney, Robin Page West, involved in the settlement
negotiations with Maxim?

Al As described above, DOJ takes the lead with respect {o any negotiations involving
whistleblowers, In OIG's experience, whistleblowers are often involved in the
settlement negotiations and typically sign the civil settlement agreement, as Mr,
West and his counsel did in this case.

How often does the government file a motion for upward departure when prosecuting
health care fraud cases?

A:  OIG does not have record of this information, as DOJ is responsible for filing
motions for upward departure, We contacted DOJ in an effort o collect this
information but they do not track the number of times the government files a
motion for upward departure. If, however, the Subcommittees are interested in
the number of times defendants actuaily received upward departures, DOJ has
advised that it can provide this information through DOY’s Office of Policy and
Legislation.
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Angela Brice-Smith
“A Medicaid Victim Speaks Ouf: What's Not Working and Why?"
Hearing on December 7, 2011

Questions from Rep. Todd Rusell Platts, Chairman,
Subcommittee on Government Organization, Efficiency and Financial Management

Lead-In

In 2004, Richard West filed a whistleblower lawsuit resalling iu an investigation of Maxim

Healtheare Services, Inc., which found that Maxim was submitting fraudulent claims to the
Centers for Medicare and Medicaid Services (CMS), In September 2011, Maxim reached a
$150 million settlement for committing Medicaid fraud.

1. How much moncy has Maxim received from CMS sinee the investigation of Maxim
began? How much money has Maxim received since Maxim reached a settlement?

Answer; CMS continues 1o work with the committee to identify the claims associated with
billings from Maxim, and will respond to that request accordingly.

2. How did New Jersey and other states whore Maxim had been committing fraud nddress
this failure in oversight? Did CMS issue any recommendations, and if so, what were
they?

Answer: Frauds such as the one perpetrated by Maxim are often inordinately hard to detect
because the underlying fraud schemes are meant to operate covertly, with submitted claims
intended to look clean and subvert claims processing systems’ edits and fraud analytics.
Nevertheless, continually improving automated fraud analytics that CMS (with respect to
Medicare) and the States (with respect to Medicaid) are increasingly deploying are better able to
discern, in real time, aberrancies that should enable such conduct to be detected earlier.

——

CMS has been a leader in piloting the use of predictive analytics to detect aberrancies in

Medicare claims, CMS intends to rigorously scrutinize this emerging technology, subject it to

continuous quality improvement cycles, ensure it delivers the best value for the taxpayers, and

actively engage in technology transfer to share lessons learned and help diffuse this technology

to the States. Further, CMS is aware that the HHS/OIG has proposed a rule to enable State

Medicaid Fraud Control Units (MFCUs) to engage in data mining to fusther enhance the States’

ability to detect potential fraud as early as possible. (With respect to Maxim in particular, we are

fortunate that a beneficiary—who only incidentally hails from NJ, which is why the enforcement T
action arose there —had carefully compared his services received against his statements and o
discerned and reported the fraud,) -
Moreover, CMS® Medicaid Integrity Group (MIG) has a proactive agenda to continually analyze
and recommend improvement to State Medicaid program integrity (P1) operations. CMS
conducts triennial reviews of State program PI operations to identify areas of non-compliance
and program vulnerabilities as well as highlight effective Pl practices by States, Because the

1
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reviews are broad in scope, they do not probe down to an analysis of individual provider billing
behavior. CMS requires States to submit corrective action plans (CAPs) in response to findings
and other vulnerabilities identified through the review process, and staff reviews the CAPs with
the States. Likewise, CMS reviews and evaluate the CAPs that States submit in response to
findings in CMS’ Payment Exror Rate Measurement program. Through both of these processes,
States have instituted significant quality improvement initiatives,

CMS also issued Fraud Referral Performance Standards in September 2008 that set minimum
standards for adequacy of information that State PI units provide in making refetrals to MFCUs.
Since the issuance of the Standards, MFCUs have reported substantial improvements in the
quality of referrals from States® PI units and bath the PI Units and the MFCUs report better
collaboration, Under provider screening regulations promulgated February 2, 2011 to implement
provisions of the Affordable Care Act, these Standards are now required for all teferrals to
MFCUs,

3. Has CMS worked with New Jersey and other states where Maxim had committed
fraud? Ifso, what did CMS do to strengthen oversight in those states?

Answer:  CMS sponsors ongoing training at MIG*s Medicaid Integrity Institute (MII), which is
based at the Department of Justice’s National Advocacy Center in Columbia, South Carolina,
Since its establishment in 2008, the MII has provided training to over 2,600 State Medicaid
employees through a variety of courses, New Jersey has had 44 staff attend training courses at
the MIL. This training includes:

+ PI fundamentals;
+ emerging trends in home health care and durable medical equipment;
+ emerging trends in managed care, investigative techniques, and data analysis;

+ correct coding, with training leading to coder certification to ensure that State Medicaid
program staff that conduct claims reviews are well qualified; and,

» interactions between MFCUs and P1 Units Symposium designed to foster better P
unit/MFCU collaboration and coordination, and where PI and MFCU representatives
from each State paired and Worked together throughout the course.

All costs associated with MII training, including transportation, lodging, and tuition, are
provided free of chatge. As a result of the work accomplished by the MII, we believe that many
fraud schemes such as that perpetrated by Maxim would now be identified more rapidly at the
State fevel. CMS has also established a secure website through the MII which allows States to
exchange best practices as well as to share sensitive information confidentially. This tool has
allowed the level and degree of communication across State Medicaid programs to increase
significantly in the last few years,
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CMS has also engaged several States in discussions about undertaking joint field investigations
of ptoblem providers in home and community based care programs, Since October 2011, CMS
has jointly undertaken two such investigations with Florida and participated in test site visits to
selected facilities in New York, and we expect 10 expand such activities significantly over the
next two fiscal years, By spreading an awareness of how to prevent and detect fraud and abuse
across the full range of Medicaid-funded programs, CMS is strengthening its oversight
capabilities and making it less likely that future Maxim-style fraud schemes will go unnoticed,

Lend-In
States have some freedom in creating and implementing plaus to administer and oversee
Medicaid. However, not all states are reporting all required data fo CMS.

4. Are there reporting requirements that states must follow in order to participate in the
Medicaid program, and if so, what are those requivements?

Answer: States are required fo submit Medicaid Statistical Information System (MSIS) data to
CMS on a quarterly schedule. The MSIS is an automated reporting database system that is used
to maintain information about enrollment, utilization, and expenditures, It provides program
utilization and expenditure forecasts, analysis of policy alternatives, and program management
support at both the Federal and State levels. Once the State files are received, CMS submits the
MSIS data through a review and validation process before it is made available to our P1 staff.

5. Why are some states not veporting all required data to CMS, and what is CMS doing to
address that problem? i

Answer: As noted above, States submit MSIS data to CMS on a quarterly schedule. However,
there are challenges associated with bringing together data from 56 independent Medicaid
programs, and the accuracy, timeliness, and availability of the data, as well as the data
standardizations among State programs can be improved, We are working with the States to
improve the timeliness of their reporting as well as the consistency of the data across States.

CMS is actively working to improve the quality and accuracy of data reported by Stales fo CMS.
In order to do so, CMS established the Medicaid and CHIP Business Information Solutions
(MACBIS) Council to provide leadership for the development and deployment of enterprise-
wide improvements in the accuracy, timeliness and availability of data. The MACBIS Council
has proposed an expansion of the MSIS data set, cailled Transformed-MSIS (T-MSIS), including
additional data elements useful for the detection of fraud, waste, and abuse.

CMS Is currently introducing the expanded T-MSIS data set for testing in a pitot project
involving Medicaid data from 10 States, representing approximately 40 percent of the nation’s
Medicaid expenditures. Those ten States are Califomia, Oregon, Washington, Texas, New
Mexico, Arizona, Arkansas, Tennessee, North Carolina, and New Jersey, After intensive
analysis and assessment is conducted to verify and validate the data and framework to ensure
standardization and quality of data of the T-MSIS data set, we hope to use the resuits and lessons
learned from these 10 States as the basis for national implementation.

3
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Additionally, in the more near term, CMS will continue working 1o improve access to better
quality Medicaid data by leveraging the data available through the Medicare/Medicaid Data
Match Expansion Project (Medi/Medi) and its participating States, as well as working directly
with States to obtain Medicaid data for specific collaborative projects,

Lead-In

The federal and state Medicaid parinership makes program integrity more challenging than
Jor most federal programs. States have disparate programs fo mnintain program integrity, and
poor data quality is a key problem fu many Stafes.

6, Which states have the highest rates of improper payments? Which states have the
lowest?

Auswer: The Payment Etror Rate Measurement (PERM) program methodology is designed to
use statically valid estimates of improper payments in the States to estimate a national Medicaid
improper payment error rale, CMS does not publish the State-by-State rates, but works closely
with States with high PERM rates to identify the causes for errors end to determine if the errors
were caused by conflicting State policies or operational problems. Under CMS regulations,
States are required to submit and implement CAPS no later than 90 days from the date the State
receives its error rates. CMS monitors States’ implemented corrective actions o determine
whether the actions are effective and whether milestones are being reached.

7. Why does CMS not publicize Medicaid improper payment rates by state?

Answer: The PERM program methodology is designed to use statically valid estimates of
improper payments in the States to estimate a national Medicaid improper payment error rate,
PERM's underlying purpose is not to show State-by-State error rates.

8, Which states have the worst information technology systems and program integrity?
‘Which states have the best?

Answer: States have made varying investments in their information systers based on available
State dollars, the availability of Federal resources, and program requirements. As the States’
partner, CMS works diligently to ensure States have the resources they need to improve their
information systems. i

CMS continues to work with all States to ensure theit information systems are able to meet
Medicaid program obligations.

9. Are any states using advanced analytics to deteet fraud and improper payments?
Answer:  States are in varying stages, ranging from those that are investigaling feasibility for

predictive analytics to those that are currently developing and implementing advanced analytics
technologies, 1llinais is an example of a State taking action on this front, Using a CMS grant

4
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from 2007, Ulinois is partnering with two universities to begin implementing predictive
modeling analytics, including assessing provider risk scores, The project is currently in the
validation stage with plans to expand the program once fully operational. CMS brought together
States to discuss thelr progress, challenges and successes in implementing predictive analytics at
the MII this year. Morcover, as we indicated in response to Question 2, CMS has deployed this
technology in the Medicare program and intends to rigorously scrutinize it, subject it to
continuous quality improvement cycles, ensure it delivers the best value for taxpayers, and to
actively engage in technology transfer to share lessons learned and help diffuse it to the States.

10. What are states and CMS doing to increase prepayment review?

Answer: States have responsibility for paying claims in the Medicaid program, As part of this

responsibility, States are obligated to comply with Federal regulations, Under current regulation

(42 CFR §447,45), States are required to conducl prepayment claims review in order to verify

such items as beneficiary eligibility, provider eligibility, third party liability, and duplicate or

conflicting claims, [

As required by the Small Business Jobs Act, CMS is exploring the use of predictive analytic
technologies for identifying and preventing improper payments under Medicaid and CHIP, CMS
is working with the States to identify the most effective ways to implement additional
prepayment controls, In order fo meet these requirements, CMS is currently working on
developing advanced analytics techniques including predictive analytics, linkage analysis, outlier
analysis, network analysis, behavioral analysis, and other statistical techniques that will genérate
alerts and triangulate the results to identify claims and providers most likely to be engaged in
fraudulent or wasteful behavior.

11, What are the problems with MSIS data that arise from Medicaid managed care? Does <
CMS consider Medicaid managed care data in MSIS reliable?

Answer; CMS sirives to continually improve the quality, reliability, and consistency of data
reported by the States, Two years ago, CMS established the MACBIS Council to bring an
enterprise focus o Medicaid and CHIP data and information needs and to bring about
improvements overal! to Medicaid and CHIP data capabilities, including those for P1.
Substantial improvements in current capabilities have resulted, including improved analytic
capabilitics and timeliness of the data,

There ate some substantial challenges that States face in providing data to CMS, These include

the need for proprietary formats and State MMIS modernization efforts. Part of our MACBIS

effort is aimed at addressing these challenges and improving the timeliness, completeness and [\
reliabitity of Medicaid and CHIP program data. Our initial 10-state pilot should provide resulis

later in 2012,

The Affordable Care Act made an important addition to the data reporting requirements by
including a requirement that Medicaid managed care encounter data be reported to CMS, CMS,
with the implementation of this provision and efforts under way to improve data reporting, is

5
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working to ensure that all State Medicaid data are readily available to support program objectives
and PI goals. While some States do report encounter data, and those that do generally provide
complete and accurate data, we plan to use this new authority to ensure that we are able to obtain
complete data from all State managed care programs,
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Questions from Rep. Trey Gowdy, Chairman
Subcommittec on Health Care, District of Columbia, Census & the National Archives

Lead-In
Tn a 2006 article in the City Jourual, Steve Malanga wrote that at least half of the states spend
less than ene-tentlt of one percent of their Medicald budget on combating fraud,

1. How much of each state's Medicaid budget is spent on combating Medicaid fraud?

Answer: Medicaid's financing structure encourages robust State program integrity (P1)
activities, Medicaid is a Federal-State partnership supported by both Federal and State funds,
and States have an incentive to ensure program requirements are in place that safeguard the
program and protect vital State resources,

States must fulfill the PI requirements of the Medicaid statute and receive financial participation
from the Federal government for these effotds,

CMS also provides oversight over State programs through Medicaid State Plan Amendments, as
well as through the State Program Integrity Assessment (SPIA), which annually collects
standatdized, national data on State Medicaid P1 activities, According to the SPIA data, States
reported spending approximately $393 million collectively on PI efforts during FY 2009, CMS
also conducts triennial comprehensive reviews of each State’s PI activities as part of the
Medicaid error rate calculation.

2. Has any state successfully incentivized Medicaid beneficiaries to report fraud? Where
do these beneficiaries go to report fraud?

Answer: Beneficiary involvement is a key component of all of CMS” anti-fraud efforts. CMS
. believes that alert and vigilant beneficiaries are among the most valuable tools in our efforts to
stop fraudulent activity, and we seek to inform and educate our beneficiaries, including those
dually eligible for Medicare and Medicaid, to report frand,

CMS works to entist beneficiaries in our fight against fraud in several ways, For example, our
Education Medicaid Integrity Contractor (MIC) provides informational materials that give
examples of common types of fraud, waste, and abuse and informs beneficiaries on how they can
report Medicaid fraud. The Education MIC also created easily disseminated postcards that
explain how beneficiaries can report fraud, waste, and abuse, and it is working on a public
service announcement that conveys the same message. Further, the MIC is developing all-
purpose fraud reporting forms for both a beneficiary and a provider audience. In addition, the
Education MIC is expanding its use of social media and “news blasts” to give wider circulation
to anti-fraud and abuse messages and information about preventing and reporting Medicaid
fraud.

—
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There are a variety of ways in which Medicare and Medicaid fraud tips can be reported. In
March of 2011, the Medicaid Integrity Program posted a list of Medicaid fraud reporting

contacts on the CMS website: http://www.cms.gov/FraudAbuseforConsumers/,

This page includes:

» State-by-State contact information for reporting suspected Medicaid fraud or abuse.
Generally there are two contacts provided for each State (State Medicaid agency &
MECU), .

HHS 01G National Fraud Hotline number (1-800-HHS-TIPS)
Information to have ready when reporting suspected fraud
Common Medicald fraud schemes

Tips to help prevent fraud

The fraud reporting contact list is updated quarterly.

As of July 2011, 28 Staics (including the District of Columbia) had State false claims act Jaws
with qui tam provisions, These provisions provide an opportunity for individuals with
knowledge of high dollar Medicaid offenses to collect part of the recovery amount if a successful
court action against the fraudulent party occurs. In addition, six States (Arkansas, Florida,
Louisiana, Missouri, New Jersey, and Tennessee) have regulations that provide for rewards for
the reporting of Medicaid fraud without filing a ga/ tam lawsuit. The rewards in these programs
vary from $50 10 $500,000, depending on the State, the amount recovered, and the severity of the
offense.

Lead-In
According to the recent reports, very little of the information that individuals place on their
Medicaid applications is verified.

3, How do states verify individual information in ovrder to accurately assess program
eligibility?

Answer: States are required to maintain eligibility systems to accurately assess an individual’s
eligibility for Medicaid benefits, States use their Mechanized Claims Processing and
Information Retrieval Systems to assess an individual’s eligibility.

4. What is CMS doing to addvess this problem of eliglbility verification In many parts of
the country?

Answer: We recognize that Medicaid eligibility workers play an important role in ensuring that
Federal and State Medicaid dolars are spent providing health care to eligible individuals and
protected against abusers, State Medicaid programs periodically remind employees about the
cthical and legal obligations they have when speaking to and advising a potential applicant,
CMS also directly supports eligibility workers with free training for State eligibility workers at
the Medicaid Integrity Institute (MII). Since its inception, the MII has trained more than 2,600
State PI staff from all 50 States, DC, and Puerto Rico,

8
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Further, CMS recently finalized the regulation, CMS-2346-F, which supports State efforts to
ensure appropriate expenditures in the Medicaid program. The [Final Rule] provides for
enhanced Federal funds, at 90 percent match rate through calendar year 2015, for State
investments in the design, development, installation or enhancement of eligibility determination
and enrollment activities, as long as they meet certain requirements.

e
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The government’s partnership with private citizens in the fight against
fraud was cemented in 1986, when Congress amended the False
Glaims Act, the United States’ primary tool against government fraud.

he False Clalms Act is the most successful
- .4 fraud-fighting tao! ever develpped. Mt suecess is
due to the efficiency of law enfarcement, made
possible by the public-private partmership that exists

between whistleblowers, their attorneys, and the United
States Government,

Since the 1986 Amendments were parsed,with bipartisan
support In both houses of Congress, fraud recoverics have
risen d ically. Today, whistleblower actlons under the
Fake Clalms Act ave the primary vehicle for fraud recoverics
for both federal and state governments.

— Tony West, Assistant Attorney General of the Uniled States

An analysis of recoveries in the health arenn finds tha the
LS. Gavernment gets back sts far every s1 invested in False
Claims Act investigations and prosecutions.

Tn Fiseal Year 2010, over 33 billion was recovered under

the False Claims Act—twice as much as was tecovered in

¥ 2000. OF this amonnt, nearly 80% was recovered as a dinect
result of whistleblower Fwevits—a total of's2.39 billion.

Since the 1986 amendments to the Falge Clains Act,
mare than 30 billlon s heen recovered in judgments
and settlements,

Amounts Recovered in Government-Initiated FCA Suits
Versus Whistleblower-Injtiated FCA Suits

$IGBIL|- -
$14BIL

$138IL

$128IL |- mmmmmem Governmsnt-Inftiated
' regmsee Whistleblower-initiated o

$11 BIL
$10 BIL

$geiL ).

$8BIL
$7 B,
$6 BIL
$58IL
$48IL
$38lL
$28IL
$181L

$0







SETTLEMENT AGREEMENT

I. PARTIES
This Settlement Agreement (*Agteement”) Is entered into among the United States of
America, acting through the United States Department of Justice and on behalf of the Office of
Inspector General (“HHS-OIG”) of the Department of Health and Human Services (“HHS”) and
the United States Department of Veterans Affairs (the “YA”) (collectively the “United States™);
Maxim Healthcare Services, Inc., on behalf of itself and its current and former‘parent
corporations, each of its direct and indirect subsidiaries and divisions, and brother or sister
entities unaerneath any of the foregoing, and the predecessors, successors and assigns of any of
them (collectively “Maxim™) and Richard West (“Relator”), (collectively the “Panieé”) through
thelr authorized representatives,
1. PREAMBLE
+ As a preamble to this Agreement, the Parties agree to the following:

A, Maxim Healthcare Services, Inc. is a Maryland corporation headquartered
" in Maryland that provides home health and nursing stgfﬁng services in the United States,

B, Maxim Healthcare Services, Inc, represents that it is contemplating a
reorganization of its corporate structure, pursuant to which (i) a newly formed holding company
will become the ultimate parent company of all Maxim legal' entities, and (ii) Maxim and some
or-all of its existing subsidiaries will transfer some or all of their respective operations, assets,

and liabilities to the various newly formed second and lower tier subsidiaries of such holding

© - company,
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C.- Richard West Is an individual resident of New Jerssy. On October 8, 2004,

West filed a gui tam action in the United States District Court for the District of New Jersey

captioned United States ex rel. West v, Max‘uﬁ Healthcare Services, Inc., No, 04-496 (D, N.J,)

(“the Civil Action®),

D. Contemporaneously herewith, Maxiim is entering into separate settlement
agreements (“Medicaid State Settlement Agreements™) with the states listed in Exhibit A hereto
(the “Medicaid Participating States”) that will be receiving settlement funds from Maxim
pursuant to Paragraph 1(c) below for the Covered Conduct described in Paragraph G baléw.

E, Maxim has entered into a separate Deferred Prosecution Agreement
(“DPA”) with the United States,

F. The United States and the Medicaid Participating States contend that

Maxim Healthcare Services, Inc. caused to be submitted Improper claims for payment to the

Medicaid Program (“Medicaid”), 42 U.S.C, §§ 1396-1396w-5, and the VA.

G. The United States contends that it and the Medicaid Participating States
have certain civil claims against Maxim, under the False Claims Act, 31 U.S.C. §§ 3729 et seq.,

and common law doctrines, as specified in Paragraph 4, below, for the following conduct by

Maxim Healthcare Services, Inc, (hereinafter the “Covered Conduct”);

(i) during the perjod from October 1, 1998 to May 31, 2009, submitting or causing to be
submitted false claims to state Medicaid programs and the United States Department of Veterans
Affairs (the “VA™), for services not rendered;

(it) during the period ﬁ'qm Octéber [, 1998 to May 31, 2009, submitting or causing to be
submitted false claims to state Medicaid programs and the VA, for services not reimbursable by
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state Medicaid programs or the VA because Maxim lacked adequate documentation to support

the services purported to have been performed; and

(iil) for the following offices, during the following periods, submitting or causing to be

submitted false or fraudulent claims to state Medicaid programs for services not reimbursable by

state Medicaid programs because the offices were unlicensed:

H.

a. Trenton, New Jersey ‘(Janualy 2003 to February 2004)

b. Egg Harbor, New Jersey (July 2003 to February 2004)

c. Gainesville, Georgia (October 2007 to February 2008)

d. Brunswick, Georgia (December 2007 to February 2008)
e. Cartersville (Northwest), Georgia (December 2007 to February 2008)
f. East Houstoi, Texas (November 2005 to November 2006)
g. East Tampa, Florida (April 2008 to November 2008) ‘

h. Orlaﬁdo South, Florida (May 2008 to October 2008)

i. The Villages, Florida (July 2008 to Oétober 2008)

j. Treasure Coast, Florida (June 2008 to October 2008)

k. New London, Connecticut (January 2009 to June 2009)

1. Stamford, Connecticut (June 2007 to June 2009)

m. Middletown, Connecticut (March 2009 to June 2009)

The United States contends also that it has certain administrative claims,

as specified in Paragraph 5, below, against Maxim for engaging in the Covered Conduct,
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L The United States and the Relator have reached an agreement with respect
to the Relator’s claim of entitlement under 31 U.S,C. § 3730(d) to a share of the proceeds of this
Agreement,

I, The Relator and Maxim have réached an agreement with respeét to the
Relator’s claim of entitlement under 31 U.S.C. § 3730(d) to attorney’s fees and costs,

K. This Agreement Is neither an admission of liability by Maxim nor a
concession by the United States that its claims are not woell-founded, -

L. To avoid the delay, uncertainty, inconvenience, and expense of protracted
litigation of the ‘above claims, the Parties mutually desire to reach a full and final settlement
pursuant to the Terms and Conditions below,

III, TERMS AND CONDITIONS
NOW THEREFORE, in consideration of the mutual promises, covenants, and obligations
set forth below, énd for good and valuable consideration as stated herein, th_e Parties agree as
follows:

I, Maxim agrees to pay to the United States and the Medicaid Participating
States, collectively, thé sum of $121,511,694.08, plus any interest that may have acorued °
between June 24, 2010 and the Effective Date of this Agreement at a rate of 1,25% per anhum
(“Settlement Amount”). On the Effective Date of this Agreement, as defined in Pafagraph 30
herein, this sum shall constitute a debt due and immediately owing to the United States and the

Medicaid Participating States. Maxim shall discharge its debt to the United States and the

- Medicaid Participating States under the following terms and conditions:
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a. Maxim shall pay to the United States the principal sum of $65,554,484.45
plus Intetest accrued thereon between June 24, 2010 and the Effective Date of this Agreement, at -
the rate of 1,25 % per annum (the “Federal Settlement Amount”), in accordance with the
payment schedule attached hereto as Exhibit B (“Payment Schedule”). Within 10 days after the
Effective Date ;f this Agreement, Maxirﬁ shall pay to the United States the initial fixed payment
in the amount of $26,942,476.46, plus any interest that mély have acerued on the Federal
Settlement Amount between June 24, 2010 and the Effective Date of this Agreement (“Initial
Payment”), and shall thereafter make principal payments with interest at the rate of 1.25% per
annum according to the Payment Schedule.

b, = All payments set forth in this Paragraph 1(a) shall be made to the United
States by electronic funds transfer pursuant to written instructions provided by the Office of the
United States Attorney for the District of New Jersey, The entire principal balance of the .
Federal Seftlement Amount or any portion thereof, plus any interest accrued on the principal as
of the date of any prepayment, may be prépaid without penalty.

c Maxim shall pay to the Medicaid Participating States the principal sum of
$55,957,209.63, plus interest accrued thereon between June 24, 2010 and the Effective Date of
this Agreement, at the rate of 1.25 % per annum (“Medicaid State Settlement Amount”), in
accordance with the Payment Schedule, Within 10 days after the Effective Date of this
Agreement, Maxim shall set aside into an interest bearing money matket or bank account held
in the name of Maxim, but segregated from other Maxim accounts, $23,057,523,54, plus any
- interest that may have accrued on the Medicaid State Settlement Amount between June 24,

2010 and the Effective Date of'this Agresment, as agreed upon between Maxim and the
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National Association of Medicaid Fraud Control Units Settlement Team ("NAMFCU Team"),
and upon receipt of written payment instructions from the NAMFCU Team, shall pay the
Medicaid State Settlement Amount (or portion thereof) as directed by each settling Medicaid
Participating State. Maxim shall thereafter make fixed pro rata payments according to the
schedule in Exhibit B and as directed by each settling Medicaid Participating State, The entire
princlpal balance of the Medicald State Settlement Amount or any portion thereof, plus any
interest accrued on thé principal as of the date of any prepayment, may be prepﬁid without
penalty.

d. Maxim shall pay attorneys’ fees to the Relator’s attorneys in the amount
of $128,046.68 (one hundred twenty eight thousand forty six dollars and sixty eight cents) |
consisting of $113,846.68 (one hundred thirteen thousand eight hundred forty six dollars and
sixty eight cents) to Robin Page West and $14,200.00 (fourteen thousand two hundred dollars)
to Herbert Posner, Maxim shall make payment of this amount by electronic funds transfer
pursuant to written instructions from Relator’s counsel, Robin Page West, on the same date as

-the Initial Payment referred to in Paragraph 1(a) above,

e In the event of either (i) a Change in Ownership of Maxim or (ii) a sale of

all or substantially all of the assets of Maxim before Maxim has made all payments due under
this Settlement Agreement, all remaining payments due in the Payment Schedule shall be
immediately due and payable, Speciﬁcally, Maxim shall pay the entire principal owed on the
Settlement Amount, plus any interest that may have accrued on the.remaining principal,

"~ Notwithstanding the foregoing, the United States acknowledges that the contemplated
reorganization of the corporate structure of Maxim Healthcare Services, Inc, set forth above in
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Paragraph B shall not trigger an acceleration event under this Paragraph 1(e) as long as thé
ownershlp of the ultimate parent company of the Maxim legal entities described in Paragraph
B.i above remains the same as the ownershlp of Maxim Healthcare Services, Inc, as of January
1,2011, as set forth in the April 28, 2011 letter from Laura Laemmle-Weidenfeld to Joyce R.
Branda. For purposes of this Paragraph 1(e), “Change in Ownership” otherwise means the
occurrence of any transaction or series of transactions involving the sale, transfer or e);change
of equity ownership interests that changes by more than two percent the ownership or beneficial
ownership of Maxim from the ownership or beneficlal ownership of Maxim Healthcare
Services, Inc, on January 1, 2011, as set forth in the April 28, 2011 letter; provided, however,

‘that no transfer of ownership or beneficial ownership permitted by Paragraph 1{(f)(ii) because of

' resignation or termination of employment shall constitute ;1 Change of Ownership or trigger an
acceleration event under this Paragraph 1(e).

f. In no event will Maxim pay, or cause to be paid by any affiliate or other
entity, to Maxim's stockholders any: dividends, distributions, salary, rent, interest, loans,
remuneration, compensation, or any payments of any kind until Maxim has paid in full to the
United States and the Medicaid Participating States the Settlement Amount, plus any interest
owing on the Settlement Amount based on the Payment Schedule as of the time the Settlement
Amount is pald in full,

i, Nothing in this Paragraph 1(f) shall prevent Maxim from making

tax distributions to its stockhalders for actual income tax liability on Maxim’s earnings,

* including making periodic estimated payments related to their projected tax liability as required

by federal or state law, as long as Maxlm is treated as a pass-through or disregarded entity for
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federal and/or state income tax purposes, However, until such tfme as Maxim pays in full the
Settlement Amount, plus any interest owing on the Settlement Amount based on the Payment
Schedule as of the time the Settlement Amount is paid in full, Maxim shall submit to the United
States a copy of its complete federal tax returns as filed, including all schedules and attachiments
within fifteen days after filing with the Internal Revenue Service,

il Nothing in this Paragraph 1(f) shall prevent Maxim from
repurchasing shares of common stock from, or maliing payments with respect to incentive
compensation arrangements to, a Maxim stockholder to the extent required under the terms of
the specific incentive stock option agreements and incentive compensation arrangements
provided to the United States by letter from Laura Laemmle-Weidenfeld to Joyce R, Branda of
Aprl1 28,2011, |

iii. Nothing in this Paragraph 1(f) shall prevent Maxim or its
agents from paying reasonable remuneration to any Maxim stockholder for the fair market value
of services rendered to Maxim or its agents, provided that any such remuneration must be
reported to the United States together with a description of the services tendered and an
explanation for why such remuneration constitutes fair market value, on each anniversary of the
Effective Date of this Agreement until such time as Maxim pays in full the Settlement Amount,

iv, Any reports or submissions to the United States required by this
Paragraph 1(f) shall be senf to Joyce R, Branda, Director, Commercial Litigation Branch, Civil
Division, United States Department of Justice, P.O. Box 261, Ben Franklin Station, Washington

" -DC, 20044 and marked "Pursuant to Maxim-United States settlement, DJ 46-48-2086.”
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2, In the event that Maxim fails to remit the amount due to the United
States in accardance with the Payment Schedule, within five (5) days after the date indicated in
the Payment Schedule, Maxim shall be in Default of it payment obligations (hereinafter
“Default”). In the event of Default, the Unit'ed States will provide written notice of the Default
(*Notice of Default”), and Maxim shall have an opportunity to cure such Default withfn tHirty
(30) days from the date of receipt of the Notice of Default (“Cure Period”). Notice of Default
will be delivered to Laura Laemmle-Weidenfeld, Patton Boggs LLP, 2550 M Street, NW,
Washington, DC 20037, and concurrently to Toni-Jean Lisa, General Counsei, Maxim
Healthcare Services, lhc., 7227 Lee DeForest Drive, Columbia, MD 21046, or to such other
representative as Maxim shall designate in advance in writing, If Maxim fails to cure the
Default within the Cure Period (hereinafter “Failure to Cure Default”), the remaining unpaid
balance of tﬁe Federal Settlement Amount, less any payments already made, shall become
immediately due and payable, and interest shall accrue at the Medicare interest rate (per 42
C.F.R. part 405.378) as of the date of Default until payment in full of the Federal Settlement
Amount plus any interest owing as of the date of payment pursuant to the Payment Schedule,
Furthermore, in the event of a Failure to Cure Default, the United States may at its option: 1)
rescind its releases; 2) offset the remaining unpaid balance from any amounts due and owing to
Maxim by any departiment, agency, or agent of the United States, including any state Medicaid
prograim, at the time of the Default; and/or 3) reinstitute. an action or actions against Maxim in
this Court, Maxim agrees not to éontest any offset imposed and not to contest any collection
" action undertaken by the United States or any state Medicaid program pursuant to this
Paragraph, either adfninistratively or in any state or federal court, Maxim shall pay.the United
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States all reasonable costs of collection and enforcement under this Paragraph, i;lcluding
attorney’s fees and expenses (collection costs). In the event the United States reinstitutes this
_action under this Paragraph, Maxim expressly agrees not to plead, argue, or otherwise raise any
defenses under the theories of statute of limitations, laches, estoppel, or similar theorles, to any

such civil or administrative claims, actions, or proceedings, which: (a) are brought by the
United States within one hundred-twenty (120) calendar days of receipt of Notice of Default,
and (b) relate to the Covered Conduct, except to the extent such defenses were available on
Qctober 8, 2004,

3, In the event of Failure to Cure Default, HHS-OIG may, at its sole
discretion, exclude Maxim from participating in all Federal health care programs until Maxim
pays the Federal Séttlement Amount, any interest owing as of the date of payment pursuant to
the Payment Schedule, and collection costs as set forth in P'aragraphs 1 and 2 above in the case
of Failure to Cure Default (hereinafter “Exclusion for Default ), Exclusion for Default shall
have national effect and shall also apply to all other federal procurement and non-procurement
programs, Federal health care programs shall not pay anyone for items or services, including
administrative and managexﬁent services, furnished, ordered, or prescribed by Maxim in any
capacity while Maxim is excluded, This payment prohibition applies to Maxim and all other
individuals and entities (including, for example, anyone who employs or contracts with Maxim,
and any hospital or other provider where Maxim provide services). Exclusion for Default
applies regardless 6f who submits the claim or other request for payment, Maxim shall not

~ “submit or cause to be submitted to any Federal health care program any claim or request for
payment for items or services, including administrative and management setvices, furnished,
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ordered, or prescribed by Maxim during the Exclusion for Default. Violation of the condlitions
of the Exclusion for Default may result in criminal prosecution, the imposition of civil monetary
penalties and assessments, and an additional period of Exclusion for Default. Maxim further
agrees to hold the Federal health care pl'ograms; and all federal beneficiaries and/or sponsors,
harmless from any financial responsibility for items ot services furnished, o.rdered, or

prescribed to such beneficiaries or sponsors after the effective date of the Exclusion for Default.
HHS-OIG shall provide written notice of any such exclusion to Maxim. Maxim waives any
further notice of the Exclusion for Default under 42 U.S,C, § 1320a-7(b)(7), and agrees not to
contest such Exclusion for Default either administratively or in.any state or federal count,
Reinstatement to program participation is not automatic. If at the end of the period of Exclusion
for Default Maxim wishes to apply for reinstatement, Maxim must sybmit a written request for
reinstatement to OIG-HHS in accordance with the provisions of 42 C.F.R. §§ 1001,3001-.3005,
Maxim will not be reinstated unless and until the HHS-OIG approves such request for
reinstatement,

4, Subject to the exceptions specified in Paragraph 6, below, conditioned
upon Maxim’s full payment of the Settlement Amount, and‘subjeot to Paragraph 21, below
(concetning bankrup‘tcy proceedings commenced within 91 days of the Effective Date of this
Agreement or any payment méde under this Agreement), the United States (on behalf of itself]
its officers, agents, agencies, and departinents) agrees to release Maxim together with its
affiliates and the predecessors, successors and assigns of any of them from any civil or
- administrative monetary claim the United States has or may have for the Covered Conduct

under the False Claims Act, 31 U.S.C, §§ 3729-3733; the Civil Monetary Penalties Law, 42
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U.8.C. § 1320a-7a; the Program Fraud Civil Remedies Act, 31 U.S.C. §§ 3801-3812; or the
common law theories of payment by mistake, unjust enrichment, disgorgement, recou'pment and
fraud, No individuals are released by this Agreement,

5. In conslderation of the qbligations of Maxim set forth in this Agreement
and in the Corp‘orate Integrity Agreement (“CIA”) entered into between HHS-OIG and Maxim,
and conditioned upon Maxim’s full payment of the Settlement Amount, and subject to
Paragraph 21, below (concerning bankruptoy proceedings commenced within 91 days of the
Effective Date of this Agresment or any payment made under this Agreement), the HHS-OIG
agrees to release and refrain from Instituting, directing, or maintaining any administrative claim
or action seeking exclusion from Medicare, Medicaid, and other Federal health care programs
(as defined in 42 U.8.C. § 1320a-7b(f)) against Maxim under 42 U.S.C. § 1320a-7a (Ci;lil
Monetary Penalties Law) or'42 U.S.C, § 1320a-7(b)(7) (permissive exclusion for fraud,
kickbacks, and other prohibited activities) for the Covered Conduct, except as reserved in
Paragraph 6, below? and as resetved in this Paragraph. The HHS-OIG expressly reserves all
rights to comply with any statutory obligations to exclude Maxim from Medicare, Medicaid, or
other Federal health care programs under 42 U.S.C. § 1320a-7(a) (mandatory exclusion) based
upon the Covered Conduct, Nothing in this Paragraph precludes the HHS-OIG from taking
action against entities or persons, or for conduct and practices, for which claims have been
reserved in Paragraph 6, below,

6. Notwithstanding any term of this Agreement, specifically reserved and

* - excluded from the scope and terms of this Agreement as to any entity or person (including

Maxim and Relatdn‘) are the following:
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a. Any clalms for the conduct alleged in UNDER SEAI, v. UNDER

SEAL, No, 10-362 (D. UT);

b. Any civil, eriminal, or administrative liability al‘iéing under Title
26, U.8, Code (Internal Revenue Code);

c. Any criminal liability;

d. Except as explicit!y stated in this Agreement, any administrative
liability, including mandatory exclusion from Federal health care programs;

6. Any liability to the United States (or its égencies)' for any conduct
other than the Covered Conduct;

f. Any liability based upon such abligations as are created by this
Agreement;

g Any liability for personalv injury or property damage or for other
consequential damages arising from the Covered Conduct;

h. Any llability of individuals, including officers, directors, and
employees; and |

+

i Any liability for express or implied warranty claims or other

~ claims for defective or deficient products or services, including quality of goods and services.

7. Maxim waives and shall not assert any defenses Maxim may have to any
criminal prosecution or administrative action relating to the Covered Conduct, which defenses

may be based in whole or in part on a contention that, under the Double Jeopardy Clause in the

" - Fifth Amendment of the Constitution, or under the Excessive Fines Clause in the Eighth

Amendment of the Constitution, this Agreement bars a remedy sought in such criminal
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prosecution or administrative action, Nothing in this Paragraph or any other provision of this
Agreement constitutes an agreement by the United States concerning the characterization of the
Settlement Amount for purposes of the Internal Revenue laws, Title 26 of the United States
Code.

8, Maxim, together with its affillates and the predecessors, successors and
assigns of any of them, fully and finally releases the United States, its agencies, employees,
servants, and agents from any claims (including attorney’s fees, costs, and expenses of every
leind and héwewr denominated) that Maxim or its affiliates, and the successors and assigas of
any of them, has asserted, could have asserted, or may assert in the future against the United
States, its agencies, employees, servants, and agents, related to the Covered Conduct or the
Civil Action and the United States’ investigation and prosecution thereof.

9. Relator and his helrs, successors, attorneys, agents and_assigns agree not
1o object to this Agreement and agree and co}xﬁrm that settlement of this Civil Action and the
Payment Schedule are falr, adequate and reasonable under all the circumstances, agree not to
challenge this Agreement pursuant to 31 U.8.C, § 3730(c)(2)(B), and expressly waive the
opportunity for a hearing on any objection to this Agreement pursuant to 31 U.S.C. §
3730(c)(2)(B).

10,  Contingent upon the United States recelving the Federal Settlement
Amount and any interest due and owh1g on that Federal Settlement Amount from Maxim, and
as soon as feasible after receipt of each payment from Maxim, the United States agrees to pay

" the Relator, pursuant fo the Payment Schedule, $10,085,561.49, plus any interest paid by
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Maxim on that amount, as the Relator’s share of the proceeds pursuant to 31 U.8.C. § 3730(d)
(the “Relator Share™),

11, Conditioned upon his receipt of the Relator Share, the Rélator,
individually, and for his heirs, successors, agents and assigns, fully and finally releases, waives,
" and forever discharges the United States, its agenoies (including but not limited to, the HHS-
0I@G), employses, servants, and agents from any claims ariéing from or relating to 31 U.S.C. §
3730; from any élaims arising from the fillng of the Civil Action; and from any other claims for
a share of the Federal Settlement Amount; and in full settlement of any claims Relator ma}; have
under this Agreement, This Agreement does not resolve or in any manner affect any claims the
United States h‘abs or may have against the Relator arising under Title 26, U.S. Code (Internal
Revenue Code), or any claims arising under this Agreement.

12.a. In consideration of the obligations of Maxim in this Agreement, -
Relator, for himself and for his heirs, successors, attorneys, agents, and assigns, fully and finally
releases Maxim and its attorneys and agents, and each of thém, from any liability, claims,
demands, actfons, or causes of action whatsoever exis;ing as of the Effective Date of this
Agreement, whether known or unknown, fixed or contingent, in law or in equity, In contract or
tort, of any kind or character, for damages, statutory penalties, equitable relief or otherwise,
including attorneys’ fees, costs, and expenses of every kind and however denominated, that
Relator would have standing to bring against them, or any of them,

b. Iﬁ consideration of the obligations of Relator in this Agreement, Maxim
" -agrees to release Reiator, his heirs,'successors, attorneys, agents, and assigns, and each of them,
from any liability, claims, demands, actions, or causes of action whatsoever existing as of the
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Effective Date éf this Agreement, whether known or unknown, fixed or contingent, in law or in
equity, in contract or tort, of any kind or character, for damages, statutory penalties, equitable
relief or otherwise, including attorneys’ fees, costs, and expenses of every kind and however
denominated, that Maxim would have standing to bring against them,’or any of them,

13, Maxim has provided sworn financial disclosure statements (Financlal
Statements) to the United States and the United States has relied on the accuracy and
completeness of those Financial Statements in reaching this Agreement. Maxim warrants that
the Financlal Statements are complete, accurate, and current. Ifthe United States learns of
asset(s) in which Maxim had an interest at the time of this Agreement that were not disclosed in
the Financial Statements, or if the United States learns of any misrepresentation by Maxim on,
or in connection with, the Financial Statements, and if such nondisclbsure or misrepresentation
changes the estimated net worth set forth in the Financial Statements by $2,500,000 or more,
the United States may at its option: ta) rescind this Agreement and reinstate suit based on the
Covered Conduct or (b) let the Agreement stand and collect the full Federal Settlement Amount
and any interest due and owing as of the date of payment plus one hundred percent (100%) of
the value of the net worth of Maxim previously undisclosed. The United States agrees to
provide written notice to Maxim, and to provide 20 days for Maxim to respond to the United
States, before undertaking a collection action pursuant to this Paragraph, Maxim agrees not to
contest any collection action undertaken by the United States pursuant to this provisibn, and

immediately to pay the United States all reasonable costs inctirred in such an action, including

" -attorney’s fees and expenses.
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| 14, In the event that the United States, pursuant to Paragraph 13 (concerning
disclosure of assets), above, opts to rescind this Agreement, Maxim agrees not to plead, argue,
or otherwise raise any defenses under the theories of statute of limitations, laches, estoppel, or
similar theoties, to any civil or administrative claims that (a) are filed by the United States
within 120 éalendar days of written notification to Maxlm that this Agreement has been
rescinded, and (b) relate to the Covered Conduect, except to the extent these defenses were
available on October 8, 2004,

15, After this Agreement is executed and the Initial Payment is paid by
Maxim to the United States and the Relator’s attorney fees are paid to Relator’s counsel in
accordance with Paragraph 1 of this Agreement, the United States will file a Notice of
Intervention and the Parties will file a stipulation in the Civil Action requesting that, pursuantto
and consistent with the terms of this Agreement, the Civil Actio;m be dismissed with prejudice to
the Relator as to all claims, with prejudice to the United States as to the Covered Conduct, and
without prejudice to the United States as to any other claims asserted,

16, The Settlement Amount shall not be decreased as a result of the denial of
claims for payment now beihg withheld from payment by any Medicare carrier or intermediary
or any state payet, related to the Covered Conduct; and, if applicable, Maxim agrees not to
resubmit to any Medicare carrier or intermediary or any state payer any previously denied

claims related to the Covered Conduect, and agrees not to appeal any such denials of claims,
17, Maxim agrees to the following:
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a. Unallowable Costs Defined: That all costs (as defined in the
Federal Acquisition Regulation, 48 C.F.R, § 31,205-47; and in Titles X VIII and XIX of the
Social Security Act, 42 U.S.C, §§ 1395-1395kkk-1 and 1396-1396w-5; and the regulations and
official program directives promulgated thereunder) incurred by or on behalf of Maxim, its
current and former parent corporations; its direct.and indirect subsidiaries; its brother or sistelr
corporations; its divisions; its current or former owners, officers, direcfors, employees,
shareholders, and agents in connection with the following shall be “Unallowable Costs” on
government contracts and under the Medicare Program{ Medicaid Program, TRICARE
Program, and Federal Employees Health Benefits Program (FEHBP):

(1)  the matters covered by this Agreement, the Medicaid State ‘
Settlement Agreement, the DPA, and any related plea agreements;

(2)  the United States’ audit(s) and civil and any criminal
investigation(s) of the matters covered by this Agreement;

(3)  Maxim’s investigation, defense, and corrective actions
undertaken in response to the United States’ audit(s) apd civil and any criminal investigation(s)
in connection with the matters covered by this Agreement (including attorney's fees);

(4)  the negotiation and performance of this Agreement, the
Medicaid State Settlement Agreement, the DPA, and any related plea agreements;

(5)  the payment Maxim makes to the United States or any
State pursuant to this Agreement, the Medicaid State Settlement Agreement or the DPA and any

" -payments that Maxim may make to.the Relator, including any costs and ét_torneys fees; and
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(6)  the negotiation of, and obligétions undertaken pursuant to

the CIA to:

(i) retain an independent review ofganizatlon 1o
perform annual reviews as described in Section I1 of the CIA; and

(iiy  prepare and suibmit reporis to the HHS-OIG.
However, nothing in this Paragraph 17(a)(6) that may apply to the obllgatiéns undertaken
pursuant to the CIA affects the status of costs that are not allowable based on any other
authority applicable to Maxim. (All costs described or set forth in this Paragraph 17(a) are
hereafter “Unallowable Costs,”)

b, Future Treatment of Unallowable Costs: These Unallowable

Costs shall be separately determined and accounted for by Maxim, and Maxim shall not charge
such Unallowable Costs directly or indirectly to any contracts with the United States or any
State Medicaid program, or seek payment for such Unallowable Costs through any cost report,
cost statement, information statement, or payment request submitted by Maxim or any of
its subsidiaries or affiliates to the Medicare, Medicaid, TRICARE, or FEHBP.Programs.

o.  Treatment of Unallowable Costs Previously Submitted for
Payment: Maxim further agrees that within 90 days of the Effective Date of this Agreement it
shall identify to applicable Medicare and TRICARE fiscal inl&ermediaries, carriers, and/or
contractors, and Medicaid and FEHBP fiscal agents, any Unailowable Costs (as defined in this
Paragraph) included in payments previously sought from the United States, or any State
- Medlcaid pn'oén'am, including, but not limited to, payments sought in any cost reponté, cost
statements, Information reports, or payment requests already submitted by Maxim or any of its
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subsidiaries or affiliates, and shall request, and agree, that such cost reports, cost statements,
information reports, or payment requests, even if already settled, be adjusted to account for the
effect of the Inclusion of the Unallowable Costs, Maxim agrees that the United States, at a
minimum, shall be entitled to recoup from Maxim any overpayment plus applicable interest and
pen;lties as a result of the inclusion of such Unallowable Costs on previously-submitted cost
reports, information reports, cost statements, or requests for payment, |

Any payments due after the adjustments have been made shall be paid to the United
States pursuant to the direction of the Department of Justice and/or the affected agencies, The
United States reserves its rights to disagree with any calculations submitted by Maxim or any of
its subsidiaries or affiliates on the effect of inclusion of unallowabls costs (as defined in this
Paragraph) on Maxim or any of its subsidiaries or affiliates' cost reports, cost statements, or
information reposts,

d. Nothing in this Agreement shall constitute a waiver of the rights
of the United States to examine or reexamine the Unallowable Costs described in this
Paragraph.

18.  This Agreement is intended to be for thé benefit of the Parties only. 'fhe
Parties do not release any claims against any other person or entity, except to the extent
provided for in Paragraphs 4, 8, 11, 12, and 19,
19.  Maxim waives and shall not seek payment for any of the health care
“billings covered by this Agreement from any health care beneficiaries or their parents, sponsors,
~legally responsible individuals, or third party payors based upon the claims defined as Covered
“Conduct, |
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20, Maxim warrants that it has reviewed its financial situation and that it
currently is solvent within the meaning of 11 U.8.C. §§ 547(b)(3) and 548(a)(1)(B)(H)(T), and
expects to remain solvent following its payment to the United States of the Federal Settlement

Amount. Further, the Parties warrant that, in evaluating whether to execute this Agreement,

- they (a) have intended that the mutual promises, covenants, and obligations set forth constitute a

contemporaneous exchange for new value given to Maxim, within the meaning of 11 U.S.C,

§ 547(c)(1); and {b) conclude that these mutual promises, covenants, and obligations do, in fact,

. constitute such a contemporaneous exchange. Further, the Parties warrant that the mutual

promises, covenants, and obligations set forth herein are intended to and do, in fact, represent a
reasonably equivalent exchange of value that is not intended to hinder, delay, or deftaud any
entity to whi.ch Maxim was or became indebted, on or after the date of this Agreement, all
yvithin the meaning of 11 U.S.C. § 5433(a)(1).

21, If within 91 days of the Effective Date of this Agreement or of any
payment made under this Agreement, Maxim commences, or a third party commences, any
case, proceeding, or other action under any law relating to bankruptcy, insolvency,
reorganization, or relief of debtors (a) seeking to have any order for relief of Maxim’s debts, or
seeking to adjudicate Maxim as bankrupt or insolvent; or (b) seeking appointment of a receiver,
trustee, custodian, or other similar official for Maxim or for all or any substantial part of
Maxim’s assets, Maxim agrees as follows:

a Maxim’s obligations under this Agreement may not be avoided

" pursuant to 11 U.8.C. § 547, and Maxim shall not argue or otherwise take the position in any

such case, proceeding, or action that; (i) Maxim's obligations under this'Agreement may be
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avoided under 11 U,8.C. § 547; (ii) Maxim was insolvent at the time this Agreement was
entered into, or became insolvent as a result of the payment made to the United States; or (iif)
the mutual promises, covenants, and obligations set fox:th in this Agreement do not constitute a
contemporaneous exchange for new value given to Maxim,

| b. If Maxim®s ébligations undet this Agreement are avolded for any
reéson, including, but not limited to, through the exercise of a trustee’s avoidance powers under
the Bankruptoy C(;de, the United States, at its sole option, may rescind the réleases in this
Agreement and bring any civil and/or administrative claim, action, or proceeding against
Maxim for the claims that would otherwise be covered by the releases provided in Paragraphs
4-5, above, Maxim agrees that (i) any such claims, actions, or proceedings brought by the
United States (including any proceedings to exclude_Maxim from participation in Medicare,
Medicaid, .or other Federal health care programs) are not subject to an “automatic stay”
pursvant to 11 U.S,C, § 362(a) as a result of the action, case, or proceedings described in the

first clanse of this Paragraph, and Maxim shall not argue or otherwise contend that the United

States' claims, actions, or proceedings are subject to an automatic stay; (if) Maxim shall not

plead, argue; oi otherwise raise any defenses under the theorie§ of statute of limitations, laches,
estoppel, or similar theorles, to any such civil or administrative claims, actions, or proceeding
that are brought by the United States within 120 calendar days of written notification to Maxim
that the releases have been rescinded pursuant o this Paragraph, except to the éxtent such

defenses were available on October 8, 2004; and (iii) the United States has a valid claim against

* Maxim in the amount of $182,267,541.12 and penalties, and the United States may pursue lts
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claim in the case, action, or proceeding referenced in the first cléuse of this Paragraph, as well
as in any other case, action, or proceeding,
c. Maxlm acknowledges that its agreements in this Paragraph are

provided in exchange for valuable consideration provided in this Agreement.

22, Except as expressly provided to the contrary in this Agreement, each
Party to this Agreement shall bear its own legal and other costs incurred in connection with this
matter, including the preparation and performance of this Agreement,

23, Maxim and Relator represent that this Agreement is freely and
voluntarily entered into without any degree of duress or compulsion ‘whatsoe\\ier.

24, This Agreement is governed by the laws of the United States. The
Partiés agree that the exclusive jurisdiction and venue for any dispute arising between and
among the.Parties under this Agreement is the United States District Court for the Distriot of
New Jersey, except that disputes arising under the CIA and DPA, shall be resolved exclusively
under the dispute resolution provisions in those agreements,

25,  This Agreement constitutes the complete agreement between the Parties,
This Agreemment may not be amended except by written consent of all of the Parties,

26,  The individuals signing this Agreement on behalf of Maxim represent
and warrant that they are authorized by Maxim to execute this Agreement. The individual
signing this Agreement on behalf of the Relator warrants that she is authorized by Relator to

execute this Agreement. The United States signatories represent that they are signing this

~~ Agresment in their official capacities and that they are authorized to execute this Agreement,

27.  For purposes of construction, this Agreement shall be deemed to have
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been drafted by all Parties to this Agreement and shall not, therefore, be construed against any
Party for that reason in any subsequent dispute,

28, This Agreement may be executed in counterparts, each of which
constitutes an original and all of which constitute one aﬁd the same Agreement,

29,  This Agreement is binding on Maxim’s successors, transferees, heirs, and
assigns, each of which shall be jointly and severally liable,

30.  This Agreement is effective on the later of (1) the date of signature of the
last signatory_ to the Agreement; or (2) the date the Court approves of the DPA (“Effective Date
of this Agreement”), Facsimiles of signatures shall constitute acceptable, binding signatures for
pul‘péses of this Agreement,

31, Maxim and Relator hereby consent to the United States’ disclosure of this

Agreement, and information about this Agreement, to the public.
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THE UNITED STATES QF AMERICA,
Tonhy West
Assistant Attorney General

Civil Divislon
United States Department of Justice

J. Gilmore Chllders

Attorney for the United States, Acting
Under Authority Confarred by 28 U.S.C,
515
District

New Jerse

DATED: ? IZlH \ BY:

Asslstant Director

Commercial Litigation Branch
Civil Division

United States Departmerit of Justice

DATED: q a [ ( BY: i
ALEX KRIEGS: )
Asslstant United States Attorney

DATED: | BY:
' S GREGORY E. DEMSKE
Assistant Inspector General for
Legal Affairs

Office of Counsel to the
Inspector General

Office of Inspector General

United States Department of
Health and Human Services
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THE UNITED STATES OF AMERICA

DATED:

DATED:

DATED: ?Z Ciz I

Setilement Agreement Between the United States
of America and Maxim Healtheare Serviges, Ine,

BY:

BY:

BY:

Tony West

Assistant Attorney General

Civil Division

United States Department of Justice

J. Gilmore Childers
Attorney for the United States, Acting

Under Authority Conferred by 28 U.S.C.

515
Distriot of New Jersey

SARA McLEAN
Assistant Director
Commercial Litigation Branch

‘Clvil Division

United States Department of Justice

ALEX KRIEGSMAN
Assistant United States Attorney

TR
o e,

S—

mapent

et Ve
Fvprarrm e

GREGORY E, DEMSKE

Assistant Inspector General.for
Legal Affairs

Offioce of Counsel to the
Inspector General

Office of Inspector General

United States Department of
Health and Human Services
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DATED:; C”(ﬂt {_L

DATED: q O ‘,_I__

DATED:

Settlement Agraement Betw een the United States

of dmerica and Maxin Healtheare Services, Ine.

MAXIM

BY: | %/

W, BRADEEY BENNETT
Chief Executive Officer, Maxim Healthoare
Services

——

BY: | 7
TONI-JEANAISA, ESQ.
General Counsel for Maxim Healthcare Serwces,
Ine,
Counsel for Maxim

LAURA LAEMMLE-WEIDENFELD, ESQ,
Counsel for Maxim
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DATED:

DATED:

DATED:M

Settlament Agreement Between the United States

of America and Maxun Healthcare Services, Ine,

BY:
W. BRADLEY BENNETT
Chief Executive Officer, Maxim Healthcare
Services

BY:

TONI-JEAN LISA, ESQ,
General Counsel for Maxim Healthcale Serv1ces,

Counsel for Maxim

J

A AEMMLE-WEI
Counsel for Maxim
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RICHARD WEST - Relator

Py
frr

RICHARD WEST

e L P s ,' * v ¢ el e
D/-\TED:W&// BY: X/_,,m{{, v é{/_fgf/,/j/‘i

DATED: /- X~ By: YL VCLave] )
ROBIN WEST, ESQ,
‘Counsel for Richard West

Swetlanent Agreement Banveen the United States
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Exhibit A

PERNNL A WD~

Alabama
Alaska
Arizona
California
Colorado
Delaware
Florida
Georgia
Idaho
Illinois

‘Indiana

Iowa

Kansas
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Missouri
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico
New York
North Carolina
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
Tennessee
Texas

Utah

Virginia
Washington
West Virginia
‘Wisconsin
Wyoming




EXHIBIT B - TOTAL MAXIM PAYMENT SCHEDULE

1.25%
Quarter Payment Interest ' Princlpal Balance
121,511,694.08
9/22/2011% 51,893,418.52  1,893,418.52 50,000,000,00 71,511,694.08
12/22/2011 291,750.00 223,474,04 68,275.96 . 71,443,418.12
3/22/2012 291,750,00 223,260.68 68,489.32 71,374,928.81
6/22/2012 291,750.00 223,046.65 68,703.35 71,306,225.46
9/24/2012 291,750.00 222,831.95 68,918,05 71,237,307 41
12/24/2012 291,750.00 222,616.59 69,133.41 71,168,174.00
3/22/2013 291,750,00 222,400,54 69,349.46 71,098,824.54
6/24/2013 291,750.00 222,183.83 69,566.17 71,029,258,37
9/23/2013 281,750,00 221,966.43 69,783.57 70,959,474.80
12/23/2013 281,750.00 221,748.36 70,001.64 70,889,473,16
3/24/2014 291,750.00 221,529.60 70,220.40 70,819,252,76
6/23/2014 . 291,750.00 221,310.16 70,439.84 70,748,812,93
9/22/2014 281,750,00 221,090.04 70,659.96 70,678,152.97
12/22/2014 291,750.00 220,869.23 70,880.77 70,607,272.20
3/23/2015 291,750.00 220,647,73 71,102.27 70,536,169.92
6/22/2015 291,750.00 220,425,538 71,324.47 70,464,845,45
9/22/2015 291,750,00 220,202.64 71,547.36 70,393,298.10
12/22/2015 291,750.00 219,979.06 71,770.94 70,321,527.15
3/22/2016 291,750,00 219,754,77 71,995.23 70,249,531.,92
6/22/2016 291,750,00 219,529,79 72,220.21 70,477,311.71
" 9/22/2016 291,750.00 219,304.10 72,445.90 70,104,865.81
12/22/2016 291,750,00 219,077.71 72,672,29 70,032,193.52
3/22/2017 291,750,00 218,850.60 . 72,899.40 69,959,294,12
6/22/2017 . 291,750.00 218,622,79 73,127.21 69,886,166.92
9/22/2017 291,750.00 218,394.,27 73,355,73 69,812,811.18
12/22/2017 8,250,000.00 218,165.03 8,031,834.97 61,780,976.22
3/22/2018 8,250,000,00 193,065.55 8,056,934.45 53,724,041.77
6/22/2018 8,250,000.00 167,887,63 8,082,112,37 45,641,929.,40
9/24/2018 8,250,000.00 142,631.03 8,107,368.97 37,534,560.43
12/24/2018 10,000,000,00 117,295.50 9,882,704.50 27,651,855.93
3/22/2019 10,000,000.00 86,412,05 9,913,587.95 17,738,267.98
6/24/2019 10,000,000.00 55,432,09 9,944,567.91 7,793,700.07
9/23/2019 7,818,055.38 24,355,321 7,793,700.07 -
Total 129,713,473.90  8,201,779.82 121,511,694.08

* Includes Interest accruing on the entire settlement balance from June 24, 2010

through September 22, 2011,




EXHIBIT B - FEDERAL PAYMENT SCHEDULE
1.25%
Quarter Payment Interest Principal Balance
" 65,554,484.45
9/22/2011* 27,963,959.01,  1,021,482.55 26,942,476.46 38,612,007.99
12/22/2011 157,125.47 - 120,662.52 36,462,95 38,575,545,04
3/22/2012 157,125,47 120,548.58 36,576.89 38,538,968.15
6/22/2012 157,125.47 120,434.28 36,691,19 38,502,276.96
9/24/2012 157,125.47 120,319.62 36,805.85 38,465,471,10
12/24/2012 157,125,47 120,204,60 36,920.87 38,428,550.23
3/22/2013 157,425.47 120,089.22 37,036.25 ' 38,391,513.98
6/24/2013 157,125.47 119,973.48 87,151.99 38,354,361.99
9/23/2013 157,125.47 119,857.38 37,268.09 38,317,093.80
12/23/2013 157,125.47 119,740,92 37,384.55 38,279,709,35
3/24/2014 157,125.47 119,624,09 37,501.38 38,242,207.97
6/23/2014 157,125.47 119,506.90 37,618.57 38,204,589,40
9/22/2014 157,125.47 119,385.34 37,736.13 38,166,853;28
12/22/2014 157,125,47 119,271.42 37,854.05 38,128,999,22
3/23/2015 157,125.47 -~ 119,153.12 37,972.35 38,091,026.87
6/22/2015 157,125.47 119,034.46 38,091.01 38,052,935.86
9/22/2015 157,125.47 118,915.42 38,210,05 38,014,725.82
12/22/2015 157,125.47  118,796.02 38,32945  37,976,396.37
3/22/2016 157,125.47 118,676.24 38,449.23 37,937,947.13
6/22/2016 157,125.47 118,556,08 38,569.39 37,899,377.75
9/22/2016 157,125.47 118,'435.56 38,689.91 37,860,687.83
12/22/2016 157,125.47 118,314.65 38,810.82 37,821,877.01
3/22/2017 157,12547 118,193.37 38,932.10 37,782,944.91
6/22/2017 157,125.47 118,071.70 39,053,77 37,743,891,14
9/22/2017 157,125,47 117,949.66 39,175.81L  37,704,715.33
12/22/2017 4,443,136.82 117,827.24 4,325,309.58 33,379,405,75
3/22/2018 4,443,136.82 104,310.64 4,338,826.18 29,040,579.57
. 6/22/2018 4,443,136,82 90,751.81 4,352,385,01 24,688,194,56
9/24/2018 4,443,136.,82 77,150,614 4,365,986.21 20,322,208,35
12/24/2018 5,385,620.39 63,506.90 5,322,113.49 15,000,094.86
3/22/2019 5}385,620.39 46,875.30 5,338,745.09 9,661,349.77
6/24/2019 5,385,620,39 30,191.72 5,355,428.67 - 4,305,921.10
9/23/2019 4,319,377.10 13,456.00 4,305,921.10 (0.00)
Total 69,983,755.84 4,429,271.39 65,554,484,45
* Includes interest accruing on the entire settlement balance from June 24, 2010
through September 22, 2011,




EXHIBIT B - STATE PAYMENT SCHEDULE

1.25%

" *Includes interest accruing on the entlire settlement balance from June 24, 2010

through September 22, 2011,

Quarter Payment Interest Principal Balance
, . 55,957,209.63
9/22/2011* 23,929,459.51 871,935.97 23,057,523.,54 32,899,686.09
12/22/2014 134,624.53 102,811.52 31,813.01 32,867,873.08
3/22/2012 134,624.53 102,712.10 31,912.43 32,835,960.65
6/22/2012 134,624.53 102,612.38 32,012.15 32,803,948.50
9/24/2012 134,624.53 102,512.34 32,112.19 32,771,836.31
12/24/2012 134,624.53 102,411.99 32,212,54 32,739,623.77
3/22/2013 134,624,53 102,311.32 32,313.21 32,707,310.56
6/24/2013 134,624,53 102,210.35 32,414,18 32,674,896.38
9/23/2013 . 134,624.53 102,109,05 32,515.48 32,642,380.90
12/23/2013 134,624.53 102,007.44 32,617.09 32,609,763.81
3/24/2014 134,624.53 101,905.51 32,718.02 32,577,044,79
6/23/2014 134,624.53 101,808.26 32,821.27 32,544,223.53
9/22/2014 1134,624.,53 101,700.70 32,923.83 32,511,299,69
12/22/2014 1134,624.53 101,597.81 33,026.72 32,478,272.98
3/23/2015 134,624.53 101,494.60 33,120.93 32,445,143,05
6/22/2015 134,624.,53 101,391.07 33,233.46 32,411,909,59
9/22/2015 134,624.53 101,287.22 33,337.31 32,378,572.28
12/22/2015 134,624.53 101,183.04 33,441.49 32,345,130,79
3/22/2016 134,624,53 101,078.53 33,546.00 32,311,584.79
6/22/2016 134,624.53 100,973.70 33,650.83 32,277,933,96
9/22/2016 134,624.53 100,868.54 33,755.99 32,244,177.98
12/22/2016 134,624.53 100,763.06 33,861.47 32,210,316,50
3/22/2017 134,624,53 100,657.24 _ 33,967.29 32,176,349,21
6/22/2017 134,624.53 100,551.09 34,073.44 32,142,275.77
9/22/2017 134,624.53 100,444.61, 34,179.92 32,108,095.85
12/22/2017 3,306,863.18 100,337.80 3,706,525.38 28,401,570.47
3/22/2018 3,806,863.18 88,754.91 3,718,108.27 24,683,462,20
6/22/2018 3,806,863,18 77,135.82 3,729,727.36 20,953,734.84
9/24/2018 3,806,863,18 65,480.42 3,741,382,76 17,212,352,08
12/24/2018 4,614,379.61 53,788.60 4,560,591.01 12,651,761.07
. 3/22/2019 4,614,379.,61 39,536.75 4,574,842 .86 8,076,918.22
6/24/2019 4,614,379.61 25,240.37 4,589,139,24 3,487,778.98
9/23/2019 3,498,678.28 10,899,31 3,487,778.98 .
Total 59,729,718.07 3,772,508,44  55,957,209,63

|
|
|
|
(
|
|
|
|
i
|
|
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EXHIBIT B - UNITED STATES - RELATOR PAYMENT SCHEDULE

1.25%

Quarter Payment Interest Principal Balance

' 10,085,561.49
up front 4,308,496.31 157,155.15 4,151,341.16 5,934,220.33
1 25,140,08 18,544,44 6,595.64 5,927,624.69
2 25,140.08 18,523.83 6,616.25 5,921,008.44
3 " 25,140.08 18,503.15 6,636,93 5,914,371.51
4 25,140.08 18,482.41 6,657.67 5,907,713.84
5 25,140.08 18,461.61 6,678.47 5,901,035,36
6 25,140.08 18,440.74 6,699.34 5,894,336,02
7 25,140,08 18,419.80 6,720.28 5,887,615.74
8 25,140.08 18,398,80 . 6,741.28 5,880,874.46
9 25,140,08 - 18,377.73 6,762,35 5,874,112,11
10 25,140.08 18,356.60 6,783.48 5,867,328,63
11 25,140.08 18,335,40 6,804.68 5,860,523,95
12 25,140.,08 18,314,14 6,825,94 5,853,698.01
13 25,140.08 18,292.81 6,847.27 5,846,850.74
14 25,140,08 18,271.41 6,868.67 5,839,982,07
15 25,140,08 18,249,94 6,890.14 5,833,091,93
16 25,140.08 18,228.41 6,911.67 5,826,180.26
17 25,140,08 18,206.81 6,933.27 5,819,247.00
18 25,140.08 18,185,15 6,954,93 5,812,292.06
19 25,140.08 18,163.41 6,976.67 5,805,315.39
20 25,140.08 18,141.61 6,998.47 5,798,316.93
21 25,140,08 18,119.74 7,020.34 5,791,296.59
22 25,140.08 18,097,80 7,042,28 5,784,254.31
23 25,140,08 18,075.79 7,064.29 5,777,190,02
24 25,140,08 18,(]53.72 7,086,36 5,770,103.66
25 710,901.89 18,031.57 692,870.32 5,077,2383.35
26 710,901.89 15,866.35 695,035.54 4,382,197.81
27 710,901.89 13,694.37 - 697,207,52 3,684,990.29
28 710,901.89 11,515.59 699,386.30 2,985,603.99
29 861,699.26 9,330.01 852,369.25 2,133,234.74
30 861,699,26 ' 4 6,666.36 855,032.90 1,278,201.84
31 .861,699.26 3,994.38 857,704.88 420,496.96
32 . 248,154,80 1,314.05 246,840.75 -
Total - 10,588,718,37 676,813.10 9,911,905.27
* Includes interest accruing on the entlre settlement balance from June 24, 2010

through September 22, 2011, '




STATE SETTLEMENT AGREEMENT
1. PARTIES
This Settléinent Agreement (*Agresment”) is entered into Yetween the State of
North Caroling (“the State™) and Maxun Healthoare Services, Inc., on behalfof itself and its
current and former parent dorporations, sach of its ditect and. indirect subsidiarles and divistons,
and brother or sisterentitiés underneath any of the foregoing, and the predecegsors, successors
and assigns of any of then;z, inchuding the entities Heted in Exhibit A, (olléctively “Maxim™)

collestively reéfefred to-as “the Parties”,

10, FREAMBLE,

.As a preamble to, this Agrecment, the Paxties agree fo the following:

A.  Afall yelevant times, Maxim, & Maryland corporation with its principal place of
business in Colambia, Maryland, provided in-home health and nursing services in the “State",

B. Maxim Healthoars Services, Inc. Tepreseits that it is contemplating 4
reorganization of its corporate structure, pu;:-suant to which (i) 2 newly formed holding company
will become the ultimate parent compuny of all Maxim: legal entities, und (if) Maxim and some
orall of its existing sitbsiciaries-will fransfer some or all of thelr respective operations, assets,
.and liabilities to fhe vatious newly-formed second and lower tier subsidiaries of such holding
company, | |
‘ C. On October 8, 2004 Richard W, West filed-a qui tam action in the United Sfates

District Court for the District of New: Jersey captioned United States of Amierica ex rel. Richard

W. West v. Mésxim Healtheare Servicas, Inc., Civil Action No. 04-4906 (ABT).




P. Qi March 3, 2009, Richard W, West filed an Amended Compldint, adding
twenty-three states and the District of Columbia a$ plaintiffs,
E.  Thegui tam action identified in Paragraphs B, and C. will be referred to

collectively as the “Civil Action.”

F.  Maxim bas-entered or will enter into a Deferred Prosecution Agreement (DPA) with
the United States Attorney for the District of Néw Jersey. The-United States Atforney for the
District of New Jersey will file a crimingl complaint in the United States. District Court. for the
Distfict of New Jersey oharging Masin with conspiracy to commit violations of the Healthcsre
Frand Statute, gontrary. to Title: 18, United States Code, Section 1347, in violation of Title' 18,
United States Code, Section 1349, (the “Federal Criminal Action”).

Q. Makin has entéred Into a separate civil settfement agreement (the “Foderd]
Settlement Agresment™ with the United States (as that torm i§ defined in the Fedéral Settlement
Agreement),

H. The State contends that Maxim submitted claims. for paymient to the State's Medicaid
Program (Medicaid), 42 U.8.C: §§ 1396-1396(v).

I. The State contends that it has certain ¢ivil and admtinistrative causes of action against
Maxim for engaging in.thé following condict (the “Covered Conduct”):

a. during the period from Qotober 1, 1998 to May 31, 2009, submitting or causing
‘ to be submitted false-elaims to the. state Medicaid program, for serviees not
rendered; . .
b. duting the period frotn Qctober 1, 1998 to May 31, 2009, submitting o catising
to be subinitted false claims to the state Medicaid program, for services not
\ réimbursable by the state Medicaid program because Maxim lacked adequate
doonraentation to support the serviees purported o have be performed; and
¢. for the following offices, during the following periods, submitting or causing to
be submitted false or fraudwlent ¢laims to the state Medicaid program for

services not reimbursable by the itate Medicaid programs because the offices
were wilicensed:




i. Trenton, New Jersey (January 2003 to February 2004)

fi, Egg Harbor, New Jerséy (July 2003 to Febraary 2004)

i, Gainesvills, Gevrgia (October 2007 to February 2008)

fvi Branswick, Georgia {Decembor 2007 to February 2008)

v. o05) Cartersville (Northwest), Georgia (December 2007 to February
2008) '

vi, Bast Houston Texas (November 2005 to Nevembier 2006)

vii, East Tampa, Florida (April 2008 to November 2608)

vili,  Orlande South, Florida (May 2008 to October 2008)

ix. The Villages, Florida (July 2008 to October.2008)

X Treasure Coast, Florda (Kme 2008 to Optober 2608)

xi. New Lordon, Connecticut (January 2009 to June 2009)

xif, Stamford, Conneeticut.(June 2007 te June-2009)

xiil,  Middletown, Connecticut (March 2009 te June 2009)

J. This Agreetment Is neither an admission of facts or liability by Maxim nor a
concession by the State that its allegations are not well founded, Exeept for the specific conducet

‘which Maxim is a‘cimnwiedging, s desoribied in the Deférred Prosecution Agrecment filed in the

Federal Criminal Action, Maxim expressly denies the allegations of the State 25 set forth hersin

and in the Civil Actions.
K.  Toavoid the delay, expense, inconvenience end uncerainty of protracted litigation

‘of these caitses of action, the Paities mutwally desire to.reach & full and final settlement as.set forth

below.

1. TERMS AND CONDITIONS
NOW, THEREFORE, in reliance on the representations containéd herein and in
songideration of the mutua} promises, covenants and obligations set forth in this Agreement, and ‘
for good and valnable consideration as stated berein, the Parties agree as follows:
L. Mayim agrees to pay to the United States and the Medicaid Participating ‘States, (as
defined herein) cullectively, the sum of one. .hundred end twenty-one million and five hundred and

fourteen thousand and oneé hundréd and ninety-hine dollars and eight cents ($121,514,199,08); plus




fterest avorhed thereon at a rate of 1,25% per annum from June 24, 2010 and continuing until and
including the day before corplete paﬁent is ma’d'e' (thie “Settlément Amount”). The Settlement
Amount.shiall be paid as follows:

a.  Maxim shall pay to the United States'the sumn of sixty- five million, five hundred and
fifvy-four thousand, four hundred eighty-four dolars and forty-five cents ( $65,554,484.45), plug
initerest acorued thereon at a rate of 1.25% per annm from June 24, 2010, and continuing until and
Including the day before complete payment is made (the “Fedéral Settlement Ammount”), in
accordanice with the payment schedule-(“Federal Payment Schedule”). Within 10 days afier the
Effeotive Dite of this Agréendent, Maxim shall pay to the United States the initial fixed payrzent in
the amount of $26,942,4‘76.46, plus any interest that may have sccrued oni the Federal Settlement
Andount between June 24, 2010 and the Effwtj&e Date-of this Agresment (“Initiel Payment”), and
chall thereaftér make principal paynents with interest according to the Federal Payment Schedule.
Maxim agrees to pay the Initial Payment to the Uniitéd States by électronic funds transfer pursuant
fo Written instructions agreed to by the: United States and Maxim no later than ten (10) business
days after the Federal Settlement Agre;:ment is fully executed by the parties and delivered Yo
Maxim’s attorneys. o |

b. Maxim shall pay to the Medicaid Participating States the principal sum of fifty-five
willion and mine huidred and fiffy-nine thousand and seven hundred and fourteen dollars and sixty-
three cents ( $55,959,714.63), plus inferest acorutd thereon between June 24, 2010 and the.
Effectiva Date of this Agreernent, at the gate of 1.25% per annum (“Medicaid State Seitlement
Amournit”) in accordanie with thie State Payrent Schedule (Exhibit ), Withir 10 days after the
Effective Date of this Agrepment, Maxim shall set agide $23,087,523.54, (“Initial State Amourit”)

plus any interdst that hrig-acerued on the Initial State Amount n an. interest-bearing money market




orbank account held in the nzme of Maxin, but segregated from other Maxim accounts (the “State
S.éttlerﬁent Accomnt™). Upon reachiivg agreements with, and obtairiing releases from, gach of the
Medicaid Partivipating States and upan roceipt of wiitten payment instructions from the State
Team, Maxinshall pay the initial payment of the Maedicaid State Settlement Amount (“Initial State
Payment”) by electronic fimds transfer to the New York State Attorngy General’s National Global
Setttement Account (“NY State Accountt), The Initial State Payment shall be the portion of the
Initial State Amount attributable to the recoveries of the Medicald Perticipating Stafes plus the pro
ratg ofirterest that has acorued thereon, If alleligible states become Medicaid Participating States,
the Initial Stéte Payivent will be squal to the Ipitial State Amount, Maximn shall thereafrer make
fixed pro rata.péyments according to. the Payment Schedule for each seifling Me'dicaid Participating
State by electronic funds transfer to the N'Y State Account, The entire principal balance of the
Medicm‘d State Settlemént Amouit or any postion thergof, plug any interest acorued of t'he-pxin‘cipa;
as of the date.of any prepayment, may be prepaid without penalty.

)  Maximshall execute a State Settleront Agreement in the foym to which Maxim and
the State Tewm have.agreed, or ify 2 form oﬁxm-wise agreed to by Maxim and an individual state,.
with any State that executes. such an Agreemeﬁt wiih'm.6'6 days of the'thé State’s receipt of this,
Settlement Agreement, Those states with-which Maxim executes Staté Settlement Agreement
during this time period shall be defined as “Medicaid Partivipating States.” Within 10 days after the
60% day following the State’s receipt of this Settlement'Agreement or five business days after
Maxim's attorneys teceive wiitten wite instructions provided by the State Team, whichever is later,
Mﬁxim shall pay to the NY State Accoust the Initial State Amount. This paymient shall congist-of
each Medicaid Partivipating State’s shaxe of the JInitinl Amount (a5.3&t forth in.a communication

teansmitied frofo the. State Team to Maxiz's attomeys), (the “Individual State Share™) plus that




State*s pro rata share of interest accrued froi June 24, 2010, After making the payinent to the NY
State Account, in accordance with the terms of this parapraph, Maxim shall have no continuing
obligations with respect to any payment puksuant to this agreement to.any Medicaid Participatiny
States except as to payments st forth in the State Payment Sehedule (Bxhibit B), which will also be
electronically transferved on the appropriate dates to the NY State Ageount,

()  Maxim may, at its sole discretion, waive any riglits that it has reserved in sub-
paragraph I, 1b(iiy with regpect t‘o paymet of any Individual State Share,

(i)  Exceptasotherwise provided in this sub-paragraph, absent Maxim's eonseit, no
State may become a Medicaid Participating State if ithas not execited a Médicaid State Settlement
Agreemient within 60 days followingthe State’s receipt of this Settlement Agreement, (A Medicaid
Participating State shall be deenied to hdve beconie a Medicaid Participating State pn the date on
which it executed a State Setflement Agresment?) If Maxlm Is obligated pursuant to the tormns of
sub-paragraph JIL 1(b)(ii) to pay to the NYY State Account an sggregate amount less than the
Medicaid State Settlement Amount, Maxim shall bg entitled to retain any such difference and no
Stata shall be entitled to any portion of that difference pursuant to the termg 'of this Agreement,

¢, ‘'The total portion of the Satﬂamq;;t Amount baid by Maxim in settlement for the
Covered Condut to the State i $11,767,271.00, conéisting of a portion paid to the State under thiy
Agreement and apother portion paid to the Federal Government as patt of the Federal Setilement
Agreement. The individual portion of the Medicaid State Settlement Amount allocated to the State

under this Agreement is the suin of $3,741,292.00, plus applicable interest.




(i)  The Medigaid Participating States whose False Claims Act(s) had been properly pled
by the réla-tqr, Rickiard W, Wést, agree that as soon.as féasible after receipt 6f the Medicaid State
Yeftlement amount deseribed jn para 1 b, above, the State Team will disburse agreed upon
arnounts, pursuant to the Relator’s Payment Schedule dnéch_ed as. Bxhibit- C; the relators share, 4§
et forth in 4 side letter with Robin Page West, Esq, counsel for relator Richard W, West,

(i)  TheState agrees to dismiss with prejudics any supplemental state law claims.
asserfed in the Civil Action against Maxiin for the Covered Conduct.

4. Intheevent of either () a Change in Ownership of Maxim or (i) a sale-of'all or
substantially all of the assets of Maxim before Maxim has mudo all payments due under this
Setilement Agtéenient, all remaining payments due in: the Paymenit Schedule.shall be immicdiately
due and payable. Speeifically, Maxim shall pay the entire principal awed on the Seftlement
Amount, plug dny, intérest that may have asorued on the temaining principal, Notwithstandisg the
foreguing, the Medicaid Participating States acknowledge thiat the contemplated reorganization of
ﬁle.comoréte structuge of Maxim Healthcare Services, Ino. set forth ahove in Paragraph B shall not
tiigger an acceleration event under this _Pamgraph 1(d) a‘é long as the ownership of the ultimate
parerit conpariy of the Maxim legal éntitics described above Yexdains the sainb as the owiieiship of
Maxim Healthcare Servioes, Inc. as of January 1, 5011, ag set forth in a April 28, 2011 letter from
Laura Laemmle-Weidenfeld to J oyé‘e R, Brands, For purposes of this Paragraph 1(d), “Chiange in

Ownership”™ otherwise means the occuirence ofany transaction or series of transactions involving

ﬂxe‘Sal'e,, transfer or exchiange of equity ownership interests that changes, by more than two per cent

(2%), the Gwnesship or beneficial ownership of Maxim-from the awnership or beneficial

ownership of Maxim Healtheare Services, Inc. on January 1, 2011, as set forth in the April 28, 2011




letter, provided, however, that no transfer of ownership or beneficial ownership permitted by
Paragraph 1{£)(ii) because of resignation or termination of employment sh#II constitute a Change of
Ownexship or trigger an scpeleration event under this Pavagraph 1(d).

e. Ihno evint wil Maxim pay, ot cause to be paid by any affiliate or other entity, to
Maxim'y shareholders any: dividends, distributions, salary, rent, interest, loans, rerauneration,
compensation or any payments of any kind until Maxitn has paid in fall to the United States and the
Medicaid Participating States the Settlement Amouiit, plus sity interest owing on the Seitlement '
Amount based on the Payment Schedule-as.of the time the Settlement Amount is paid in full.

j. Nothing in this proyision shall provent Maxim from making tax distributions to ity
shareholders for actual incorne tix lability on Maxini®s carhings, including making periodic
estimated payments related to their projected tax Hability as required by federal or state Iaw, as long
as. Maxith iy treated 29 o pass-through or disregavded entity for federnl and/or state income tax.
purposes. However, until such time as Maxim pays in full the Settlernent Amount, plus-any interest
owing on the Seitletnent Amount based on the Payment Sehedule as of the time the Settlement
‘Amount is paid in full; Maxim shall submit 10 the United States a copy of its complete federal tax
returny as filed, including all schedules a:mi aﬁﬁéhments- within fifteen days after filing with the
Internal Revenue Service,

ii. Nothing i this Paragraph 1(e) shiall prévent Mixim from repuyehasing shares of
common stock from, or making payments with réspect to incefitive compenyation agreenients to, 3
Maxim stgelcholder to the extent rmu?ed under the terms.of the specific incentive stock option
agreetnénts and incentive sompersation atrangements provided to the United States by letter from

Laura Laemmle-Weidenfeld to Joyce R. Branda of April 28, 2011.




iii, Nothing in this provision shall pravent Maxim from paying reasonable remunexation to
any Maxim shareholder for the fair market value of gervices rendered to Maxim or its agents,
provided that any sueh remuneration must be reported, together with a degoription of the services
rendered and an explanation for why such remuneration constitutes fair markét value, on each
,ainnivegsar;g of the Effective Date of this agreement until such fime a5 the Settlement Amount and
any ipterest owing on the Settlethent AmOum‘.a-fe paid in full,

iv, Any report required in this paragraph shall be:sent fo Assistant Attomey General John
Krayniak, New Jersey Division of Criminal Justice-Medicaid Fraud Control Unit, 25 Market Strect,
PO Boi 085, Trenton, New Jersey 08625-0085 and rharked "Pursuarit to States v, Maxim
Healthoare, Inc,, Settlement, Noiw Jersey case.number 200703957, or to any other representative
designated by the State Tegm,

2. In the event that Makim fails to remit at least the total ameunt-due to the United
States and/or the Medicaid Participating, States inaccordance with the Paytent:Schedule, within
five (5) days:after the date indicated in the Payment Schedule, Maxiri shall be in Défault of its:
payment obligations (hereinafter “Defiult”). In thé event of Default, the United States will provide
written notice of the Default (“Notice of ﬁefaﬁlt”'),. and M’aacim shall have an opportudity to cure
such Defanlt within thirty (30) days from the date of recéjpt of the Nqﬁeé of Default (“Cure
Period"). Notice of Default will be delivered tb Daura Laémmle-Weidenféld, Esq., Patton Boggs
LIP, 2550 M Street, NW, Washington, DC 20057, and concurrently to Toni-Yean Lis, General
Counsel, Maxim Healthoare Services, Ine.; 7227 Loe DeForest Drive, Coluinbia, MD 21046, or to
such other representative as Maxim shall Jesigriati in advance i writing, ' Maxim fails to cure
the Defanlt within the Cure Period (hereinafter “Failure to Care Default”), the. repnaining unpaid

balance of the State Settlerient Amount, less.any payments already mdde, shall becorne




 ifriedfately die and payable, and hiterest shall acorue at'the Medioare interest rate (per 42 C.F.R.
part 405.378) as of the date. of Default until payrent infull of the State Settlement Amount phus
any interest owing as of the date of payment pursuant to the Payment Sthiedule. Furthermors, in
the event of a Failure to Gure Default, the Medicaid Participating States may ot their option:

a) rescind thoir releases;

b) offset the rempining unpaid balanee from-any amounts due and owdng to Maxin

by any state Medicaid program, at the time of the Default; and/or

c) re-institute. an action or dotions against Maxim.

Maxim agrees not to contest any offset imposed and not to contest any cellection action
undertaken by the Médica{d Participating States pursuant to this Paragraph, either administratively
‘or in‘any state or fedéral court, Maxim shall pay the Modicaid Participating States all reasonable.
costs of collection and enforcement under this Paragraph, ineluding attorney’s fees and expenses
(collgstion costs). [n the gvent,one or mors of the Medicaid Participatihg States re-institutes this
aotion undér this Paragraph, Magim expressly agrees not 16 plesd, argue or o.tharwise‘ raise any
defenses under the theories of statute of limitations, lushes, estoppel, or similar theories, to any
such civil or administrative claims, actions, 'of procesd ings, which:

(&) are:brought by the-Medicdid Participating States within one hundred-twenty: (120)
cafendar days of recelpt of Notice of Default, and

| (b) relate to the.:Covered Conduet, except to the exterit suh defenses were available on.
October 8, 2004,
o3, In the event of Failure to Cure Default, the State'may, at ity sole diserstion,
explude Maxim from parficipating in all-state health caxe programs unti] Mexim pays the, State

Settlement Amount, any inferest owing:as of the date of payment pursuant to the State Payment
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Schiedule, and colleetion costs, Exelusion for Default shall have statewide effect and shall also
apply t0.all. other state procurenment and non-procurement programs, State healih care programs
shall not pay-anyone for items or services, ineluding administrative-and management services, "
furnished, ordered, or preseribed by Maxim in any capacity whilé Maxim i excluded, This
payment prohibition applies to Maxim and sll other individuals and entities (including, for

* example, anyone who employs or contragts with Maxtm, and any hospital or other provider where
Maxim provides services). Exclusion for Default applies.regerdless.of who submits the claita ox
other réquest for payment. Maxim shall not submit or cavse-to be submitted to any state health care
program. any claim ox recuest for éayuient far iterns or sérvices, including administrative and
management services, Turnished, ordered or prescribed by Maxim during the Bxclusion for Default,
Violation of the cunditiqns of the Excluston for Default mey result in criminal prosepution, the
itaposition of oivil monetaty pcriﬁlﬁes’.and agsessments, and dn, additional perod of Exclusion for
Default. Mexim fiithey agrees to hold the. State health cate programs, and all bexieficiries and/or
sponsors, hiarmless from any financial responsibility for itexms or services furnished, ordered or
prescribed to such benefiviaries or sﬁoﬁsQrs aﬁer the effective date of the Exclusion fox Defiult.
The state shall provide written notice of any such ex«;lusf on to Maxim. Maxim walves.any further
potice of the Bxclugion. for Defaultunder 42 U.8.C, § 13204-7(b)(7), and agrees not to contest such.
Exchision for Defanlt ejtlier administratively or in any state or federal court, Refnstatement to
program participation is not automatio. If at the end of the period of Exctusion for Default Maxim
wishes to apply for reinstiterent, Maxim yuust subthit 4 written recuest for reingtatement to the
Staté in dacordance wih the provisions of 42 C.F.R. §§ 1091.3001-3005 and spplicable itato
regulations. Mexin will not be reinstated unless and until the state-approves such request for

reinstatement:
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4, Subject to the gxeeptions in Paragraph' S below, and in cpnsiderstion of the
obligations of Maxim get forth tn.this Agreerent, conditioned upon payment by Muiim of the
State’s share of the Medieaid State Settlement Amoynt, and subjeet to Paragraph 13 below
(concerning bankruptoy proesedings cornmenced within 91 days-of the Effective Dale of this
Agreement or any payment under this Agreemnent), the State agres to release Maxim, together with
its predecsssors; and currentand formier parents, divisions, subsidiaries, suceessors, transferees,
heirs. arid assigns, and their current and former diréctors, officerd, etployees and. agents
individually and collectively (collectively, the *Maxim Released Entities”), from any vivil or
administrative monetary causi of aétion that the State hag for any claims submitted or caused tobe
submitted to the Stite Medicaid Program as a result of the Covered Conduct,

5. Notwithstanding any torm of this Agreement, the State specifically does not release
any pérson or éntity frofn dny of the following liabilities:
(2) any oriminal, civil, or administrative liabilify 4rising under Staté revenue cbdes;

(b) any criminal Hability;

v

(c) any civil or adininistrative liab,‘il-ity vtha.t any pérson of ;:nﬁty, ingluding ury Released
Enfities, has or may have to the State or o individual consumers of state program.payors underany
statute, regulét‘ron ot i not expressly eovered by:the relense in paragraph 4 aboye, including but
not limited to, any dnd all o the followitg claiins: (1) State or federd] antitrust violations; (ii)
Glaims involving unfair and/or deceptive acts and practices and/or violations of consumer
prduictim laws;

(d) any liability to the State for anyconduct other than thie.Coveréd Coridatt;

12




(c) any lability which may be asserted on behalfof any other peyors ot insurers, including
those that are paid by the State’s Medicaid program ona capitatéd basis;

(D) any liability based upon obligations created by this Agreement;

{g) except as explicitly stated in this. Agreeminit, any admindstrative liability, including
mandatory exclusions. from the State’s Medicaid program;

{h)-any express or implied warranty claipts or other Hability for defective or deficient
products and services provided by Maxim; or

(i) any liability for personal infuty or property-damage or for other consequential damages
atising from the Covered Conduct. |

6. This Agresment is expressly conditioned upon resolution -of the Federal Criminal
Action by-means of the Deferred Prosecution Agreement identified in paragraph ILF, of this
Agreement,

7. In consideration of the obligations of Maxim set‘forth in this Agreement, and the
Corporate Integrity Agreement (“CLA.") that Maxim hag entered into or will enter into with the
Office of the Inspector General of the United States Department of Health anci Human Services:
(“HHS-OK3F") in conmection. with this. matter, and condiﬁoned on receipt by the State of its share of
tHe.State Medicaid Settlement Arjount, except as yeserved in Paragraph 4 above and subject to
Paragraph 15 below (concerning bankruptey proceedings commenced within 91 days of the
Effective Date of this Agreement or-any payment under this Agreement), the State'agrees to release
and refrain from ingtituting, recommending, directing or maintaining-wy administrative action
seék?ng exelusion from the State’s Medicaid program against the Maxim for the Covergd Conduict

or for the.conduct set forth in the Federal Criminal Action, Nothing in this Agreement préclides

i3
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12, Maxim expressly- warrants that it has reviewed its.financial condition and that it is

roeaning of 11 US.C. §§ 547 0)3) and 548(a)(B)(ii)(I),:and expects to

cuxrenily solvent within the
with sub-

(ate Setitement Amount and compliance

remain | solVent following payment of the 8
cement, Further, the Pasiies expiessly

paragiaphs YIL1.bE), (i), and (@) of the State Seftlement Agt

warrant that, in evaluating whether to execute this Agreement, the Parties (g) have intended that the

noutual promises, sovenants.and obligations Set forth herem constitute 2 contemporaneous exchange
§ 547() (1) and {(b) have concluded

for new value given to Maxin within the eaning of 11 U.S.C.

that these mutual promises, govenants-and abligations de, in fact, congtitute guch a

‘confémporaheous exchange.
{3, Inthe event Maxim commentes, or angither party COmMmENCEs, within 91 days of the
eding, or other
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11 U.8.C. §§ 547 or 3
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became. ingolvent as 2 result of the payment made 1o the State hercunder,
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promiises, covenants and obligations set forth in this Agreement do.pot constitute a
contemporaneous exchange for new vabie given to Maxim.

| b, IFMaxim’s cbligations under this Agréement arenvoided for any reason, including,
tut not limited to; through the exereise of a trustee’s avoidance powers under the Bankruptcy Code,
the State, at its sole option, may reseind the réleases provided in this Agreeiment, and bringany
oivil and/or administrative action et proceeding against Maxim. for the liability that would
otherwise be covered by the releses prévided in this Agreeinent. Y£ the Siate ohaoses to do sd,
Maxin agrees that for purposes only of aay rotions or proceedings referenced in the first clase of
‘this Paragraph, any-such-agtions of proceedings brought by the State (including any proceedings to
exclude Maxim from partivipatio in the State’s Meédicatd progiin) ére not subject to an
“gntomatic stay” pursuant 1o 11 Us.Co§3 62(&')_ as & result of the astion, ease or proceeding
described in the first elause of this Paragraph, and that Maxim shall not argue or otherwise contend
ihat the State’s actions or proseedings are subject to an automatic. stay; Maxim shéll not plead,
aygue o Gtherwise yaise any defenses under the theories of statufe of limitations, laches, sstoppel or
similar theeties, fo any such civil ot gdministrative getions or progeedings which are brought by the
Giate within 120 calendsr days.of Writteﬁ notification fo Mexirm that the releases herein have been
rescinded pursuantto this Paragraph, except to, the extent such defenses were available before
Obtober 8, 2004; and the State has a valid demand against Maxina ju the ameunt of its share of the
Mpodioaid State Settlement Amount plus applicable. multipliers mnd perfalties dnd it-ay pursue its
demand infer ulia, in the casg, actior, or proceedipg referenved in the first clange of this Paragraph,
as well ag {n any other ¢ase, actior or proceeding; and Maxim acknowledpes that its agreements in

this Pasagraph ate provided in exchange for valuable consideration provided in this Apreement.
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14.  The Parties edch represent that this Agreement is freely énd vol@MIy entered into
without any degree of duregs or compulsion whatsoever, -

15.  Maxlm-agrees to cooperate filly and fruthfully with any State investigation of
individuals or entities not released in this Agresment stemming from the Cpvered Conduet. Upon
reasconable notice, Maxim shall facilitate, and agrée not to inpalr, the cogperation of fheir directors,
officérs, employees or agents, for interviews and {estimony, consistent with the rights and
privileges of such individualy and of Maxim. Upon request, Maxim agrees to furnish to.the State
complete and unredacted copies of all non-privileged documents, reports, memorandd of
intexrviews, and records in thelr possession, custody or centrol, concerning the Covered Conduot.
Muzim shall be responsible for all costs it may incur in complying with this pavagraph.

16, Exceptas eipmslypmﬂded to the contrary it this Agreeent, each Party o this
‘Agreerment shall bear its own legal and other ¢osts incurred in connection with this matter,
including the preparation and performance of this Agréement.

17.  Except as otherwise stated in this-Agreement, thiy Agreement js intended tobe for
the beefit of the Parties only; and by this nstrument the Parties do not release any Lability against
sy other perdon. or entity, | |

18.  Nothing in this Agreemént consiitatis dn dgicement by the State conceming the
chinracterization of the amounts paid hereunder for purposes of State or Federal revenue codes,

19.  In addition to all other payments.and respbnsibilities under this Agreement, Maxim
agrees to pay all reasanable expenses and travel costs of the State Team. Maxim will pay this
a,rﬁé,unt by sepasate check made payable to the National Association of Medicaid Fraud Control

Units, after the Medicaid Participating States exeoute their respéctive Agregments, or 85 otheﬁw-im

agreed by the Parties,
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20.  This Agreement is govemed by the laws of the State,

91, Theundersigned Maxim signatories represent and warrant that they are authdrized
a4 result of appropriste cotporate action to execute this Agreement. The undersigned State
signatories represent that they are'signing this Agreement in their official capacitiey and that they
ate authotized to execute this Agreement on behglf of the State through their respective agencies
and deparimieiits,

99, The “Bffective’Date? of this Agresment shall be the date of signature of the last
signatory te this Agreement. Facsimiles of signatures-shiall constitute acceptable binding signatures
for purposes of this Agreement.

23,  'This Agreesent shall be binding on al} successors, trangferees, heirs and assigns of
the Parties, |

24.  This Settlément Agrésment constitutes the ofuplete agreement between the Particy;
with réspect to this matter and shall not be amended except by written consent of the Parties,

25.  ‘This. Agreerient may be exeouted in‘counterparts, each of which shall constitute an

original, and all of which shall copgtitute dne and the $ame Agreement,
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STATE OF NORTH CAROLINA

By: M%W Dated: 7;/"’/‘2”//

CHARLES H. HOBGOQD
Director, Meticaid Investigations.Unit
Office of the Attomey General -

By: Q’\/w(“ ; Dted: @\%b!\ 20\

A

DR. CRAIGAN L. GRAY
Director, Division'of Medical Assistance




MAXIM HEALTHCARE SERVICES, INC.

By: W\ _ Daed: ﬂ&!ﬂ

77N
W. BRADLEY BENNETT
Chief Bxecutive Officer

By:

TONLJ BAN\‘:I’S‘)'&

Generadl Conngel

By: Dated:

LAURA LAEMMLE-WEIDENFELD, Esq.
Pafton Boggs LLP
Counse] for Maxim Healthcare Services, Inc.
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e

\
'MAXJT\A HEALTHCARE SERVICES, INC.

|

!

By ‘ Dated:

W, BRADLEY BENNETT
Chief Bxcoutive Officer !

Dated:

By:

TONI-JEAN LISA \
General Counsel

LAURA LABMMLE-WEIDENFELD, Fsq.
Patton Boggs LLP
Counsel for Maxim Heglthoaro Sexvices, Ino.
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Certification Conversation Log UniHealth Home Health (UniHealth) Project ID # G-10161-13
Comments on Competing CON Proposals for a New Medicare-Certified Home Health Agency in Forsyth County

Attachment H
Maxim Medicare Home Health Agency Organization Chart, Exhibit 3, Project No. F-10003-12




Medicare Agency _rganizational Chart

Regional Director of
Business Development
Matt Miller

Account Executive
(1 FTE/50 Census)

Vice President of

Clinical Operations
Laura Hughes

VP of Clinical
Services/VP of
Operations

Area Vice President

L R T IR W R P

(1 FTE)

Administrator

Bl I i T e TR R e T I o p S ———

PDN Clinical Lead
(1 FTE)

(1 FTE)

Manager of Branch
Operations/Director of
Branch Operations

Intermittent Clinical
Lead (1 FTE)

Case Manager(s)
(1 FTE/25 Census)

Field Clinicians
(Externals — Paid
Hourlv}

Candidate Support
Specialists
(1 FTE/?Census)

Coordinators
(1 FTE/?Census)

Service

Personnel

Coordinator

(1 FTE)

Medical Records
(1 FTE)

Case Manager(s)
(Internal — Pay per
visit model)

Source: Maxim Mecklenburg CON Application F-10003-12 Exhibit 3

Therapists
(Internal — Pay per
visit model}




