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CAROLINA MOUNTAIN GASTROENTEROLOGY ENDOSCOPY CentER, LLC COMMENTS IN
OPPOSITION TC THE CON APPLICATION FELED BY MISSION HOSPITAL, INC. TO
RELOCATE ONE GI ENDOSCOPY ROOM TOJ;?EETE;}}ER, NORTH CAROLINA. -
PROJECT 1.B. No. B-608638-11

Carolina Mountain Gasiroenterology Endoscopy Cﬁ‘J.lﬁl’ LLC ("Carcolina Mountain
Gastroenterology") hereby submits these comments in opposmon to the CON Application
submitted by Mission Hospital, Inc. (*Mission") on March 15, 2011 ("Mission GI South™,
proposing to relocate one GI endoscopy room from the Mission Hospital Asheville campus to
Hendersonville Road on the border of Henderson and Buncombe Counnes The Mission
Application was denominated Pro;ec;t I.D. No. B-008638-11.

’ Although the MISSIOII GI South ﬂpphcatzon is"a. relocaﬁon project, it must conform to all the

statutory review criteria and applicable standards of the CON Law. Fundamentally, the . CON
Section should deny the proposed Mission GI Sonth application because there is no need for
the proyosed project. In addition to its non-conformity with Criterion 3, the Mission GI South
application is also non-coriforming to multiple other CON review criteria, any one of whicl is
sufficient to warrant demial of the application. Presbyterian Orthopaedic Hospital v. NCDHR,
122 N.C. App. 529, 534, 470 S.E.24d 831, 834 (1996).

1.  Carolina Mountain Gastroenterology

' Carolina Mountain Gastroenterology is a physician-owned practice and outpatient endoscopy

#y

center located on Fleming Street in Hendersonville, approximately 11 miles from the proposed
Mission G1 South facility, Carolina Mountain Gastroenterology, started by Executive Manager
Dr. Carl P. Stamm, has been serving Henderson, Buncombe and Transylvania Counties for the
past 19 years. Carolina Mountain Gastroenterology - ‘has four physwzans and four physician
extender providers serving two office locations.

Carolma Mountain Gastroenterology has two grandfathered endoscopy rooms at its
Hendersonville location. The physicians at Carolina Mountain Gastreenterology are and have

been comupitted to providing the Iughest quality services for their patient population in a state-
of-the-art setting.

Carolina Mountain Gastroenterology con51stent1y provides a demonstrated high quahty level of
service to patients, including providing state-of-the-art technology in an equally high-tech
facility. Carolina Mouritain Gastroenterology regularly conducts patient satisfaction surveys
and 98% of its patients report high levels of satisfaction with their experience at Carolina
Mountain Gastroenterology.  Ground level parking. is always adequately available to patients
who report the highest level of satisfaction with the physical dccessibility of the endos’copy

‘center.
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Carolina Mountain Gastroenterology has aiso made a significant investment in the community
because it employs 47 individuals, including anesthesiology, medical and administrative
support staff. Maintaining these jobs for workers in this lean economy is especially ‘important
to the overall welfare of the Hendersonville and Buncombe County area.

The Agency should consider these facts as it reviews the Mission application. This project is .

nothing more than a market share "grab” by a provider that already has a monopoly on acute
care hospital services in Buncombe County and has an increasingly dominant presence in
Henderson County. For more details on this pomt please refer to the report of Gregory S.
Vistnes, Ph.D., attached as Exhibit B.

L

1. Mission GI South Application

Mission currently operates six licensed endoscopy rooms at its Asheville hospltal caropus. As
evidenced by the Mission GI South application itself on page 31, 'Mission's outpatient
endoscopy case and procedure volumes have been declining since 2008. Although there is a
noticeable discrepancy between the data reported on its annual Hospital License Renewal
Application ("LRA") and Mission's own internal data, this decline in volume is still strikingly
evident no miatter how the data is viewed. See Mission GI South Apphcanon p- 45,

In the proposed project, Mission se°"‘ to relocate one of those underutilized endoscopy rooms
to a leased medical office building ("MOB") space in Fletcher, North Carolina. However, at
Jeast a portion of the leased MOB space appears to be located in Henderson County, North
Carolina as shown in the architectural line drawing in Exhibit 29 of the Mission GI South
application.! Although the address is reported to be in Buncombe County, the drawings and
deeds included in the application indicate that at least part of the MOB, and part of the
proposed endoscopy room itself, actually lie in Henderson County. For all practical purposes,
the State should comsider this to be more of Henderson County project than a Buncombe
County project. Therefore, the State should be concerned about increasing the inventory of
endoscopy rooms in Henderson County. Despite the fact that there is no county-specific need
methodology for endoscopy rooms like there is for ‘operating rooms, Mission must still
demonstrate there is a need for this endoscopy room on Hendersonville Road. - The concern
over the endoscopy room's location is amplified given that there is excess capacity in
Henderson County now, as addressed in greater detail below. - Regardless, this project clearly
impacts not only Buncombe County, but also to a substantial extent, Henderson County.

' See also Mission GI South Application Exhibit 28, property deeds for the proposed facility describing the
property as being located in Buncombe and Henderson Counties and being recorded in both counties.
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TII. Mission GI South is Non-Conforming with Criterion 3.

- A. Mission's endoscopy utilization rates are decreasing.

Need is the cornersione of the CON review process. It is the applicant's burden of proof to
demonstrate that the population it propeses to serve is actually in need of the service at the
proposed location. See MN.C. Gen. Stat.-§ 131E-183(2)(3). Although there are uwo specific
need determinations for endoscopy rooms, an applicant such as Mission, who proposes to
relocate an existing resource, must demonstrate that the relocated room is meeded in its
proposed new location. In other words, just becanse the endoscopy room is in existence in one .
area does not necessarily mean that it is needed to serve a different population in another
location. See Agency Findings dated April 6, 2011, Wake Forest Ambulatory Ventures, LLC,
Project I.D. No. G-8608-10, denying a proposal to relocate existing licensed operating rooms
from Winston-Salem to Clemmons, Forsyth County.

The Mission GI South project is not needed. As demonstrated clearly in the Mission GI South
application, endoscopy use rates in Buncombe County are decreasing. See Application, p. 34
and Exhibit 16, Table 9. Mission proposes 1o garner 56.8% of its patient base from Buncombe
County. Moreover, Mission's own outpatient endoscopy volumes are also decreasing. Page
31 of the application shows that between 2008 and 2010, cases have decreased by 267 and
procedures decreased by 194. Utilizing the 1,500 procedures per room performance standard
'in the endoscopy rules as a benchmark for performance, Mission's total outpatient volume
shows a need for only 5.77 rooms. Thus, Mission barely has sufficient volume to justify its
current complement of six endoscopy rooms.

Furthermore, although Mission relies upon the growth in endoscepy procedures at The
Endoscopy Center in Buncombe County to justify its projections that Buncombe County needs
4.6 additional endoscopy rooms, Mission's own endoscopy utilization is declining. It is critical
that the State hold Mission to task on this peint as Mission is the applicant and cannot bootstrap
an appearance of need by relying upon another facility's growth. Moreover, there is clearly
significant capacity available at Mission to address any purported additional need for
endoscopy rooms in the Asheville area.

It would be consistent with past Agency decisions to deny the Mission application based on this
deficiency alone. In 2010, the Agency denied an application by Wake Radiology, Project ID.
No. J-8534-10, to acquire an MRI in Wake County due to Wake Radiology's declining
volumes at -an existing facility. Similarly, the aforementioned Wake Forest Ambulatory
Ventures Findings denied a proposal to relocate operating rooms where the applicant failed to
explain a decrease in current inpatient operating room volumes. The basis for this approach by
the State is well-reasoned: if an applicant is experiencing decreases in existing services, how

can the Agency rely upon represenmtations that in ‘the future the utilization will increase?
Historical experience is worth a thousand words.
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B. The Mission Gl South methodology relies upon unsupported assumpitons.

Althoungh it is proposing to move an endoscopy room to a Jocation closer to Henderson County
than the current Mission campus, Mission proposes to have the exact same pafient origin
percentages that it currently experiences in the Asheville location. This is both unexplained,
and unreasonable. Clearly by placing this endoscopy room right on the county line (and
actually over the line, according to the drawings and the deeds contained in the application),
Mission is seeking to grow its Henderson County patient base and take patients away from
existing providers including Carolina Mountain Gastroenterology. There is no other reason for
this project, as the volumes do not justify the relocation, nor are there any special
circumstances present, such as a lack of convenient access to outpatient endoscopy. -

The Mission GI South application assumes that population growth, particularly among the age
65 and older cohort, will necessarily lead to increased utilization of its endoscopy rooms in the
future. ~ Mission also assumes that future economic improvements including economic
development in the proposed service area will lead fo increases in endoscopy ufilization. These
assumptions are just that—suppositions for which no supporting documentation is provided. -

Mission also fails to document a link between these speculative growths and endoscopy
utilization. :

In its utilization methodology, Mission actnally acknowledges ifs declining volumes as it
develops its "growth” rate of negative 0.2%, found on page 48 of the application. Consistent
with a negative growth rate, Mission projects to perform fewer endoscopy procedures and
cases by Project Year 3, 2015, than it did just last year in 2010. See Application p. 49, If
there was any doubt that the proposed project was not needed, this negative growth rate and
projected future decrease in volume clearly resolves that issue. This also undermines
Mission's assumptions that future growth in the aging population and future economic growth
will turn things around for its outpatient endoscopy volumes.

Again, just because an applicant has an existing service it does not mean that service is
necessarily needed in another location for a different population, and this is a case in point.
Mission attemipts to soften the blow of its projected decreasing volumes by stating the decrease
is "very slight." This is not the point. The volumes are still continuing to decrease by
. Mission's own projections and calculations. Mission also tries to bolster its position by stating
it has a need for 6 endoscopy rooms. However, the "need” that Mission is required to prove
in this apphcanon is that there is a "meed" for a relocated endoscopy room to serve the new
proposed 9 zip code service area. Whether or not Mission needs the 6 rooms at its Asheville
campus (which is itself a questionable proposition), is not before the Agency in this review. It
is unreasonable for Mission to expect the CON Section to reward its decreasing utilization
trend and authorize the expenditure of more than $1.2 million to relocate a service to an area
* that already operates with an excess capacity of endoscopy rooms.

Mission also attempts to rely upon population growth in the proposed service area in Steps 6
through 8 of its methodology. However, it'does not matter how much the population grows if
the procedure volume growth is negatives Mission's market share for endoscopy procedures in
both Buncombe and Henderson Counties has also experiemced a decrease while Carolina
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Moumtain Gastroenterology, for example, experienced a substantial increase of 31.2 basis
points in its market share. See Application p. 56.

Déspite the historical -and projected decreases in utilization, negative growth rate, decreased
volumes, and decreases in market share, Mission still maintains that Mission GI South will
"reasonably" capture 70% of the Mission campus endoscopy volume. Thus, Mission GI South
projects to capture 22.7% of the Buncombe County endoscopy market and 5.1% of the

Henderson service area market. This is far from reasonable, is counterinfuitive and not .

explained by the applicant.

Mission GI Sputh's projections, albeit unreasonable, still fall below the planning threshold in
the endoscopy rules which requires a demonstration that an applicant will reach 1,500
procedures per room per year. Mission GI South falls short of this threshold and projects to

provide only 1,487 procedures by project year 3, even with the inclusion of an unsubstantiated
10% "inmigration."

On page 58 of the application, Mission GI South projects that an additional 149 procedures
(10%) in Project Year 3 are attributable to what it calls "inmigration." Mission's application,
however, is void of any discussion validating the 10% assumption or even explaining the basis
for the 10%. Additionally, Exhibit 15, Table 5 of the application represents inmigration to be

15%. This discrepancy is not explamed and thus Mission's immigration assumptmus are
unrehable

The inmigration assumption is also unreliable because Mission fails to identify where those
purported patients would come from with anmy specificity. - As discussed above, it is also
unreasonable to project that residents in "other™ zip codes, potentially located great distances
from Mission- GI South in counties other than Buncombe and Henderson, would bypass
existing facilities to reach the proposed new location in Fletcher. Apgain, because no detail is
provided by the applicant, the Agency cannot reasonably rely upon the application's vague
representations that this inmigration will actually occur.

C. Mission fails to demonstrate a reason why the proposed relocation is necessary or

benefits the purported service population.

Mission makes.several unsubstantiated claims with respect to why it is proposmg to relocate an
endoscopy rodm to the Henderson/Buncombe Countxes border.

Missiou argujés that there is insufficient geographic access to existing endoscopy resources in
the Asheville area. There is no merit to this argwment. Mission fails to present any evidence
that patients have experienced, let alone expressed, an inability to physically access available

endoscopy services in the service area. Asheville, contrary to the representation made by .

Mission, is an easily-accessible city. Although Mission attempts to downplay its Asheville
campus and facilities, there is no indication that patients have expressed amy concerns with

2 Despite the increase in market share, the mmber of procedures performed at Carolina Mountain
Gastroenterology declined from FFY 2008 to FFY 2009. See discussion ‘on page 7 of these comments. .
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respect to,traffic or parking. Mission bas in fact made efforts to ensure its campus is easily

accessible, including providing shuttle services, free parking to visitors and patients, and valet
parking for a modest charge.

Even if there was some dissatisfaction with the accessibility of the Mission campus, there are
multiple other outpatient endoscopy facilities that provide surface parking and additional access
to the proposed service area. In fact, utilization at one of those facilities, The Endoscopy
Center, less than one mile from Mission, has reported high procedure volumes. Clearly there
are accessible options for patients in the Asheville area, even if théy are not choosing the
Mission campus. There is no evidence provided to correlate patient choice with impaired
geographic access. : -

Mission's nine zip code service area would actually make geographic access for some of its
proposed patients more difficult. This is because Mission assumes that patients from zip codes
28791 and 28972 will bypass existing providers with-a combined total of 6 endoscopy rooms,
including Carolina Mountain Gastroenterology, Pardee Hospital, and Park Ridge Hospital, in .
order to seek endoscopy services in a ome room facilify located in an MOB. This bizarre
proposition does not make good health planning sense, and the applicant makes no effort to
explain why patients would drive past existing facilities.

D, The proposed project suffers from a lack of patient and phys_:ician SUpport.

Mission does not provide any letters from physicians committing to perform any quantified
mumbers of procedures at the proposed Fletcher location. Although four physicians from The
Endoscopy Center, an aggressive competitor of the Mission Asheville campus endoscopy
rooms, signed a letter of interest, nove commits to utilizing the proposed facility. ‘It is
doubtful, absent some agreement between Mission and The Endoscopy Center which is not
addressed im the application, that a competitor would actually support a project with the
potential to take revenues out of its own pocket. '

1t is also noteworthy that there are no letters of support from patients for the proposed project,
despite the purported desirable location of the Mission GI South emdoscopy room. As
previously moted, the application also lacks evidence that patients do not currently enmjoy
sufficient access to endoscopy services in Buncombe and Henderson Counties.

Thus, the apﬁlication is .non-conforming with Criterion 3 and should be denied.

V. I;ﬁapact on Carolina Mountain G,astroenterélogy ;

As explained in great detail above, the Mission GI South project is non-conforminmg with
Criterion 3 because it fails to demonstrate a need that its proposed population, Buncombe and
Henderson County residents, has for this endoscopy room at its proposed new location.
Because the relocation is not needed, if the proposed Mission GI South project is approved, it

will have an enormous negative impact on endoscopy services for the patients of Henderson
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and Buncombe Counties as the viability of the Carolina Mountain Gastroenterology practice
- will be threatened.

As previously noted, éndoécopy’ use rates at both Mission Hospital and in Buncombe County

have been rapidly decreasing. The Mission GI South application itself shows a decline from

-51.8 in FY 2007 to 49.1 in FY 2010. See Application, p. 34 and Exhibit 16, Table 9.
Although Henderson County's use rate has increased slightly (from 55.7 to 58.2) during that
same time period, the combined use rate was still well below four years ago in 2007.

Consistent with the information provided in the Mission GI South application and the
indisputable evidence of declining endoscopy utilization, the providers at Carolina Mountain
Gastroenterology have felt first-hand the decrease in endoscopy utilization in the proposed
service area over the last few years. Despite being an established practice with long-standing
referral relationships and patierns in the community, Carolina Mountain Gastroenterology's
own case and procedure volumes combined declined sharply between 2008 and 2009:

Cases Procedures
10/1/2007 - 9/30/2008 3,541 3,646
10/1/2008 ~ 9/30/2009 2,551 3,316

As a result of -declining volumes, Carolina Mountain Gastroenterology has actually decreased
the number of days its providers perform procedures in its endoscopy cemter. This result is
pure cause and effect necessitated by declining volumes in the same community to which
Mission GI South now proposes to add capacity. Carolina Mountain Gastroenterology's best
estimate of 1t8 current excess capacity is fhirty to forty percent. Thus, Carolina Mountain
Gastroenterology has the capacity to increase its volumes by 30% to 40% above current
volumes in its existing, state-of-the-art endoscopy certer without mvesting one more cent to
make such an accommodation. An increase of only 30% above reported 2008 procedures is
nearly 67% the total volume Mission GI South projects to attain by 2015. This is to say
nothing of the‘excess capacity at other local endoscopy centers in the proposed service area
such as Park Ridge Hospital or Margaret R. Pardee Memorial Hospital in Henderson County,

which have also been faced with decreasing volumes and therefore excess capacity in recent
years. '

Adding yet another outpatient endoscopy room to the pool of existing rooms in a population
utilizing endoscopy less and less will only exacerbate the problem already facing this service
area. Because there is no need and no demand for additional capacity to serve this area, an
additional endoscopy room will only mean there are fewer cases and procedures to go around
and existing rooms will continue to be underutilized, in direct contravention of the CON Law.
See, e.g., N.C. Gen. Stat. §§ 131E-175(3), (4) and (6) and 131E-183(2)(3) and (a)(6). This is
becanse Mission GI South would necessarily be teking patients away from other providers,

* Source: Table 6E 2010 SMFP; Table 6E 2011 SMFEP.
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namely the physician-owned Carolina Mountain Gastroenterology practice. This is a waste of
healthcare resources that will only increase the costs of these services to patients and payors.
The only party standing to benefit from thzs opportunistic pIOJect is Mission,

The approval of the Mission GI South project also has the real potential to result in the ‘-oss of
a substzntial percentage of Carolina Mountain Gastroenterology's patient base. Currently,
more than 25% of Carolina Mountain Gastroenterology's patients originate from Buncombe
and Transylvania Counties. The rermaining approximately 75% are Henderson County
residents. As Pxplained above, because there already exists a great deal of excess capacity of
endoscopy rooms in the proposed service area, and because there is no need for the Mission GI
Seuth project, that proposed facility would not be needed to serve new patients, but would
essentially be stealing patients away from established existing providers. Carolina Mountain
Gastroenterology is at'a real risk of losing that 25% of ifs patient base if the Mission GI South
project is proposed. Mission controls all the non-federal acute care hespitals in Buncombe anci
Transylvania Counties, and has a substautial hold on referral sources from these two counties.*
Mission's market power could easily cause the diversion of patients previously referred to
Carolina Mountain Gastroenterology, to its proposed Mission GI bouth Carolina Mountain
uastwenterqmgy could not recover from such a significant loss.

If faced with an even greater excess capacity in its existing endoscopy center, Carolina
Mountain Gastroenterology could legitimately face an unsustainable loss that may forcv it to
shut its doors. Carolinpa Mountain Gastroenterology is the second largest provider of
endoscopy procedures in. Henderson County second to Pardee Hospital. Forty-seven jobs
would be at risk and a high quality, state-of-the-art facility will be wasted. With two fewer
endoscopy rooms in the area, patient access would surely be decreased. Such a result is

clearly the polar opposite of the legislature's intention in enacting the State's CON Law. See
N.C. Gen. Stat. § 131E-175.

V. Mission GI South is Non-Conforming with Criterion 3a.

Criterion 3a requires that applicants "demonstrate that the needsof the population presently
served will be met adeguately by the proposed relocation. . . . and the effect of the reduction,

- elimination, or relecation of the service on the ability of low income persons, racial and ethnic

minorities, women bandicapped persons, and other underserved groups and the elderly to

_ obtain needed health care.” N.C. Gen. Stat. § 131E-183(a)(3a). Criterion 3a does not apply

in all circumstances, but the legislature has specifically mandated proposals to relocate
services, such as the Mission application, address this important requirement. That is because
the relocation of an existing service not only impacts the proposed new service area, but it also
impacts the existing service area where access will be reduced by removal of the service.

¢ Bffective January 1, 2011, Mission became the manager of Transylvania Regional Hospital (TRH) in Brevard.
TRH is the only hospital in Transylvania County, See hitp://www.blueridgenow.com/article/20101228/articles

/12281016, Tt is worth noting that according to Table 6E of the 2011 SMFP, TRH's two endoscopy rooms are
also underperforming.
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Mission fails to address how its proposed relocation will affect patients it currently serves from
Madison and Yancey Counties. See Application p. 71, chart depicting Mission Hospital
endoscopy service area.  Mission GI South is proposed to be located on the
Buncombe/Henderson County border. That means Yancey County and Madison County
- patients would be required to travel through Buncombe County, bypassing other endoscopy
providers, including the Mission Hospital Asheville campus, in order to reach the new
‘proposed facility. This is not likely to occur, and therefore those patients currenily served by
Mission in Asheville will have one less endoscopy room.te meet their needs.

This reduction in access should be of particular concern to the Agency when it considers the
resources and populauon of Madison and Yancey Counties. Madison and Yancey Counties are
predoxmnantly rural counties. There are no hospitals or ambulatory surgical facilities located
in Madison and Yancey Counties. Of the approximately 40, Q00 residents in Madison and
Yancey Counties, 19.3% and 17.8% live below the poverty line, respectively.  Thus, this
. patient population already has strained access to healthcare services and facilities. Many of
these residents. do not hdve the means to spend even more money to receive health care
services. For example, with gas rates approaching $4.00 per gallon, it is unlikely and unfair 1o
expect patients to travel further for healthcare services such as endoscopy.

The non-conformity with Mission's application is that it fails to even consider this impact or
~ address how it proposes to continue meeting the needs of Madison and Yancey residents by
. moving one endoscopy room further away. Instead of emsuring it will mest the needs of its
current patient population, the Mission GI South proposal would relocate a service closer to a '

population whose needs are being met in an area already saturated with endoscopy rooms.

Thus, the appiication is non-conforming with Criterion 3a and should be denied. See also
N.C. Gen. Stat. § 131E-175(3a)("That access to health care services and health care facilities
is critical to the welfare of rural North Carolinians, and to the continued viability of rural

communities, and that the needs of rural North Carohmans should be considered in the .
certificate of need review process.").

VI. Mission GI South is Nen-.(}onforming with Criterien 4.

Criterion 4 requires the applicant to demonstrate that it has selected the least costly or most
effective alternative. See N.C. Gen. Stat. § 131E-183(a)(4). The Mission GI South project
is not the least costly or most effective alternative because the applicant has failed to
demonstrate, need for the project, as discussed at length with respect to Criterion 3. The least
costly and most effective alternative for Mission is to maintain the status quo of its services and
invest its time and efforts in filling the excess capacity at its existing Asheville campus, not to
spend more than $1.2 million to relocate to an area already saturated with outpatient endoscopy
rooms. The approval of Mission GI South would also exacerbate the underutilization of
existing -endoscopy rooms in Buncombe and Hendersom Counties leading to increased
healthcare costs and waste of existing, high quality providers.
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'Thus, the application is non-conforming with Criterion 4 and should be dended.

VII. Mission GI South is Non-Cenforming with Criterion 5.

Criterion 5 requires applicants to demonstrate both the financial feasibility of their project and

the availability of funds for their proposed project. See N.C. Gen. Stat. § 131E-183(a)(5).

Although the Mission GI South project is not financially feasible, as detailed below, evenif it - -

were assumed to be financially feasible for the sake of argument, Mission fails to demounstrate
" available funds for this project, and is therefore non-conforming with Criterion 5.

Question VII6. of the application requires the applicant to: "Submit documentation of the
availability of accumulated reserves, such as a letter from the appropriate official who is
fiscally responsible for the fonds." Mission's response is to:  "Please see Exhibit 26 for a
letter from Charles F. Ayscue, CFO of Mission Hospital, verifying that funds from operations
or cash reserves are available to fund the project. Please also see Exhibit 27 for a copy of
Mission Hospital Inc.'s fiscal year 2009 and 2010 andited financial statements.”

In Exhibit 26, Mission includes a letter from its CFO dated March’lS, 2010, "Re: Mission
Hospital, Inc. CON Application for the Addition of Nine General Acute Care Beds April 1,
2010 Review Period." The letter purports to commit $245,000 for the. referenced project. The
current project submitted in 2011, is not for acute care beds. Moreover, the total purported
cost of this project is substantially greater: $1,237,236. This outdated letter does not commit
funds for the proposed project. There are no other letters committing funds for the endoscopy
project and such a demonstrated commitment canoot be waived or assumed to exist by the
Agency. This is indisputable, as recently found by Administrative Law Judge Don Overby in
the Onslow MRI appeal in 2010. There, an applicant, Onslow MRI, LLC, failed to include all
costs associated with it project and failed to submit a clear commuitment of funds for the total
amount of the project due to said omission. - Judge Overby recommended upholding the
Agency's determination that Onslow MRI was non-conforming with Criterion 5. See
Recommended Decision, Onslow MRI, LLC v. N.C. Dept. of Health and Human Services, etc.
and Jacksonville Diagnostic Imaging, LLC d/b/a Coastal Diagnostic Imaging, File No. 09
DHR 5617 and Jacksonville Diagnostic Imaging, LLC d/b/a Coastal Diagnostic Imaging v.
N.C. Dept. of Health and Human Services, etc. and Onslow MRI, ELC, File No. 09 DHR
5638, attached hereto as Exhibit A. The same result should apply here.

The Mission GI South also fails Criterion 5 because it is not financially feasible. Because
Mission GI South has failed to demonstrate the need for its proposed relocation and relies upon
unsubstantiated and undocumented assumptions to arrive at its projections, its financial.
projections cannot be relied upon by the Agency. The basis for Mission's cost and revenue -
projections "are its utilization projections. When an applicant's utilization projections are |
unreasonable, as discussed with respect to Criterion 3 above cost and revenue projections -

resulting therefrom are also unreliable.
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Mission GI South's capitai cost projections are understatpd See Application p. 110. Mission
. GI South provides no basis or assumptions for its average charge per case. Although the land-
-deeds included in Exhibit 28 of the application show that Mission owns the land upon which
the MOB housing the endoscopy room sits, which it will then lease to the MOB developer, it
fails to allocate the land acquisition cost to the Mission GI South project. See Application pp.
99, 111. There are also no start-up or initial operating expemses included in Mission GI
South's proposed project for this brand new facifity. In fact, section IX. of the application is
left entirely blank and unanswered. Furthermore, in Seciion VIL of the application, Mission-
fails to account for all necessary clinical and administrative personnel, which calls into
question the accuracy and reliability of those respective salaries and benefifs reported in the
pro forma projections of the application. Mission has underestimated its costs and
overestimated its projected revenues. Please see the discussion below regarding Criterion 7 for
additional detail. . :

Question XI. 7(a) of the CON Application requires that applicants "Provide a certified estimate
of the construction cost of the proposed project from an architect licensed t do business in
North Carolina." Mission did not provide a "certified cost estimate,” but instead prov1def‘ a
"conceptual cost estimate." See Application Exhibit 29. There is no evidence in the

~ application that a preliminary "conceptual” cost estimate is an adequate substitution for the
required ”certified cost estimate.”

In addition to its failure to include land costs, there is no inclusion of space in the facility plans
. for endoscopy patient registration, reception, or waiting room space. There are also two
unexplained deductions: $92,500 for "landlord tenant improvement allowarnce,"” and $510,232
for a "60% ownership adjustment." Based upon the information provided in its application, no
landlord legal entity is yet in existence to support the nearly $100,000 adjustment. See Exhibit
34 to the application. There is no explanation provided to justify these deductions.

The "conceptual® cost estimate also assumes a 4.28 % pro rata share of the projected site, shell -
and core costs of the MOB. However, again, this calculation goes unexplained and

unsubstantiated by the applicant. For all of these reasons, the architect's "conceptual" capital

cost estimate is unreliable. . The Mission application has therefore failed to set forth a

financially feasible project and fails to demonstrate the availability of funds.

Thus, the application is non-conforming with Criterion 5 and should be denied.

VIIL. Mission GI South is Non-Conforming with Criterion 6.
The Mission GI South project is non-conforming with Criterion 6. Criterion 6 requires
Mission to demonstrate that its proposal will not result in the umnecessary duplication of

existing services. See N.C. Gen. Stat. § 131- 183(a)(6). The Mission GI South project is all
about the unnecessary duplication of existing services.

11
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As discussed at length above, there is 2lready excess endoscopy capacity 'in Henderson and
Buncombe Counties. Because those existing providers, such as Carolina Mountain
Gastroenterology, have excess capacity to be filled for a service experiencing decreases in
utilization, the relocation of one of Mission's endoscopy rooms to the Buncombe/Henderson

{ine will only add to the excess capacity and duplicate those available rcoms already providing
services in the service area. :

It is worth noting that Mission itself cannot explain why the existing endoscopy rooias in the
service area cannot adequately meeet its purported need to relocate ome endoscopy room to
Fletcher. The CON Section specifically asks the applicant to provide specific documentation
on this point and Mission's response that the relocation will provide "better geographic access
to services by Mission" is not an answer to the question. See Application, p.

Moreover the project is not needed and the application is non-conforming with Criterion 3.
As such; au unneeded project necessarily duplicates existing resources, such as those available
at Carolina Mountain Gastroenterology.

Thus, the application is non-conforming with Criterion 6 and should be denied.

. IX. Mission GI South is Non-Conforming with Criterion 7.

Criterion 7 addresses the adequacy of the applicant's proposed staffing. See N.C. Gen. Stat.
§ 131E-183(a)(7). Although Mission GI South reports that it will provide anesthesia conscious
sedation services and will have administrative staff such as receptionists and on-site registration
and other business personnel, Section VII of the application's staffing projections fails to
account for these necessary positions. See Application p. 9 and Section VII. Based on this
failure, it is also reasonable to assume that Mission has failed to account for those respective
salaries and benefits in its pro forma projections, thereby further underestimating its costs and
overestimating its revenues. Please see the discussion under Criterion 5 above. As such,
Mission has failed to demonstrate the availability of resources, "including health manpower
and management personnel,” and should be found non-conforming with Criterion 7.

Thus, the application is non-conforming with Criterion 7 and should be denied.

X. Mission GI South is Non—Conforming with Criterion 12.

Criterion 12 apphes to applicants who are proposing construcnon which is the case here. See,
e.g., N.C. Gen. Stat. § 131E-183(a)(12). The applicant is required to demonstrate that the
cost, design and means of construction proposed represent the most reasonable alternative, and
the construction project will pot unduly increase the costs of providing health services.
Mission GI South's application does not conform with the requirements of Criterion 12.
Exhibit 29 of the Application contains a site plan attached to the "conceptual" cost estimate
from the architect. However, the plan is not adequately labeled and there is no way to even

12
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tell where the endoscopy room itself will be located. The same is true for the unlabeled and

ambiguous line drawing in Exhibit 6. There is no detail in the application regarding other uses
for the MOB, even though the "conceptual" cost estimate included deductions for the MOB.
There is no way to judge the accuracy of the proposed plan or cost estimate.

Thus, the application is non@onfonmng with Criterion 12 and should be denied.

XI. Mission GI Soutlis Non-Caﬂi‘orming with Criterion 18a.

Criterion 183 requires the applicant to demonstrate the expected effects of its proposal on
competition. See N.C. Gen. Stat. § 131E-183(2)(18a). Bécause there is no need for the
Mission GI South project, it will not have a positive impact on-competition, as required under
Criterion 18a. Mission claims in its application that it will promote cost effectiveness, quality,
and access to care that will "equal or surpass” other local providers. See Application, p. 84.
However, this staternent is not consistent with the recent findings of economist Gregory S.

Vistnes, Ph.D., who was hired by DHSR to analyze Mission's performance under its
Certificate of Public Advantage ("COPA™).

On March 1, 2011, the State of ‘North Carolina published Dr. Vistnes' report enmtitled, An’

Economic Analysis of the Certificate of Public Advamtage (COPA) Agreement Between the State
of North Carolina and Mission Health, a copy of which is attached hereto as Exhibit B. In his
report, Dr. Vistnes raised numerous problems with Mission's COPA, including the potential
infair competitive advantage it may give over other providers, and the incentive it creates for
Mission to increase its outpatient prices. Mission is a state-regulated monopoly; and as such,
its conduct must be actively supervised by the State of North Carolina. While the CON
Section is not an antitrust regulatory agency, it, along with ifs colleagues at other DHSR
sections, must exercise its regulatory powers to emsure that Mission does not exercise -its
- considerable market power to the detriment of its few remaining competitors in Western North
Carolina, most of whom are considerably smaller than Mission. This project, which exists for

. no other reason than to capture patients from other providers, is an excellent example of the
problemns Dr Vistnes identifies in his report.

Beyond the antitrust issues raised by Dr: Vistnes' report, whxch will be assessed by the
Medical Care Commission and the Attorney General's Office, these points are relevant to the
CON review process. Mission's proposed relocatxon as explained above, will likely result in
Mission’ GI South pulling patients from existing providers in the Henderson and Buncombe
County service area, such as Carolina Mountain Gastroenterology. Although Mission does not
explicitly state that it will shift market share from existing providers, with its own volumes
declining and utilization rates for endoscopy decreasing, there is no other place from which to
pull patients. This will most certainly negatively impact existing providers like Carolina
Mountain Gastroenterology which already provides high quality outpatient endoscopy services
to this area. Allowing Mission to spend over $1.2 million on an unneeded service that will
likely be underntilized and most certainly operate at the expense of existing providers, will
only add to the excess capacity problems in the Buncombe and Henderson County service area.
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This self-serving proposal is also an attemapt by Mission to increase its market share in
Henderson County,” which has been steadily growing over the years. See Vistnes Report,
Table 1. As noted above, the proposed facility appears to be located in both Henderson and
Buncombe Counties. This choice of location was certainly no accident. The proximity to
Henderson County presents an opportunity for Mission to increase its market share at the
expense of existing providers like Carolina Mountain Gastroenterology. The application itself
even makes note that its patient origin will not be "the same" as it is currently. See
_Application pp. 70-71.

For these reasons, the application fails to satisfy the requirements of Criterion 18a and should
be denied. -

XI1. Mission GI South is Non-Conforming with N.C. Gen. Stat. § 131E-183(b).

If an applicant is non-conforming with any applicable rules promnlgated by the Agency, it will
be found non-conforming with § 131E-183(b) of the CON review criteria. Section II. 11. of
the CON Application states: "For gastrointestinal endoscopy procedure rooms, review the
Criteria and Standards for Gastrointestinal Endoscopy Procedure Rooms in Licensed Health
Service Facilities." Mission takes the position that the endoscopy rules are not applicable to
this review however, this position is not correct and Mission should be found non-conforming
with § 183(b). ’ - '

Mission claims the endoscopy procedure room rules do not apply to its proposed relecation
because it "does not create a new GI Endoscopy Facility nor does it increase the number of GI
Endoscopy rooms in Buncombe County.” Neither of these purported reasops addresses the
standards under which the rules are applicable. The term "GI Endoscopy Facility” is not
defined in the CON Law. In addition, aithough the proposal may not increase the number of
endoscopy rooms in Buncombe County, as detailed in the comments above in Sections II., IV.
and V., it appears that at least part of the endoscopy room actually lies in Henderson County.
This most certainly would change the inventory of endoscopy rooms in Henderson County.

"GI endoscopy room" is defined-in 10A N.C.A.C. 14C.3901(2) as "a room as defined in G.S.

131E-176(74) that is used to perform one or more GI endoscopy procedures.” N.C. Gen. Stat.

§ 131E-176(7d) defines a gastrointestinal endoscopy room as "a room used for the performance

of procedures that require the insertion of a flexible endoscope into a gastrointestinal orifice to

visualize the gastrointestinal lining and adjacent organs for diagnostic or therapeutic purposes.”

Based on the information provided by Mission throughout its application, the proposed
relocation will be of one endosgcopy room where gastrointestinal endoscopy procedures will be:
performed.

The endoscopy room rules apply to an abplicaut propesing to establish a pnew licensed
ambulatory surgical facility or to develop an endoscopy room in an existing licensed health
service facility for performing endoscopy procedures. 10A N.C.A.C. 14C. 3902(a). An
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ambulatory surgical facility is a facility to provide ambulatory surgical program, including a
specialty program, where patients receive local, regional or general amesthesia dnd post-
operative observation for fewer than 24 hours. N.C. Gen. Stat.'§ 131E-176(1b). Mission has
proposed to utilize anesthesia for this outpatient (i.e., less than 24 hour turnaround) endoscopy
room. Therefore, it should have addressed the applicable endoscopy procedure room rules.

Mission cites to the Western Carclina Endoscopy Center Agency Findings in support of iis
position that the endoscopy rules are inapplicable to this project. That case is distinguishable,
however, as Western Carolina was relocating an entire existing ambulatory surgical facility and -
thus not developing a new facility. Such is not the case with Mission whose existing rooms are .
licensed under the Hospital and not as a separate ambulatory surgical facility. Mission 18
proposing to create a new facility, albeit housed in 2 medical office building, for the provision
of endoscopy procedures.

Mission notes that even though it was not required to answer the endoscopy procedure Toom
rules, it did "take into comsideration” the definitions and standards. However, Mission did not
take these standards intc consideration. This is evidenced most clearly by the fact that the
volume projections for Mission GI South do not meet the planning threshold of 1,500
procedures per room afticulated in 10A N.C.A.C, 14C.3903(b). The purpose of the planning
threshold is to further ensure that a need for a proposed endoscopy room actually exists before -
it is approved by the Agency. In this case, Mission's own projected volumes are too low to
meet this threshold. By project year three, Mission's projections, which are umreliable,
inflated, and include unsubstantisted and undefined "inmigration," still fall below the 1,500
procedure standard. See Application, p. 58.

Even if the Agency determines that the endoscopy procedure room rules do not apply to this
_review, the 1,500 procedures per room planning metric is instructive for the CON Section's
evaluation of whether or not the proposed project is needed. This proposed project is not
needed and this could not be better evidenced than by the volume projections that faH below

the State's planning guidelines.

X111, Coﬁciusicm

For the reasons state above and included in the attached exhibits, the Mission GI South

application fails to demonstrate need and is nonﬁonformmg to multiple statutory review
criteria and rules and should be denied by the Agency.
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 STATE OF NORTH CAROLINA
COUNTY OF ONSLOW
ONSLOW MR, LLC,
Pefitioner,
v
N.C. DEPARTMENT OF HEALTH AND
. HUMAN SERVICES, DIVISION OF
HEALTH SERVICE REGULATION;
' CERTIFICATE OF NEED SECTION,
Respondent,

andl

JACKSONVILLE DIAGNOSTIC. IMAGING

I,

" LLC dfbfa COASTAL DIAGNOSTIC
IMAGING,

Responde}zt—lntérvencr -

TACKSONVILLE DIAGNOSTIC IMAGING, :

" LLC d/b/a COASTAL DIAGNOSTIC
IMAGING,

Petitioner,
V..

N.C. DEPARTMENT OF HEALTH
AND HUMAN SERVICES, DIVISION |

OF HEALTH SERVICE REGULATION,,

- '~ CERTIFICATE OF NEED-SECTION,
' . R%pondeht, ‘ s
o .

ONSLOW MRI, LLC,
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-
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Respondent-Fiaforvenor.
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heard all of the evidence in the case,
For Peéitioner/Réspondent-Tatorvenor Onstow MRE, LLC (“OMLLC”): ’

For Peﬁﬁoner/R%poﬁdeni Intervenor Jacksonvitie D;.ac_nﬂ‘suw Tmaging, I_Lv

*. Carolina Administgmve Procedure Ast (the “APA™); NE. Gen. Stat. § 150B-1 et seq.

""h_s maiter came for hearing before the unéer:ngnad Administrative Law Judge {“ALJ”)

on May 10-14, 19, 21 25 28 ﬁncl Fume 1-2, 2010, mRalwgh, Nor‘:hCare:na. The Court having

considered the arguments of counsel, examined ‘a1l exhibits,

and felevant law mnnces the following findings of fact, by a preponderance of the evidence,

enters his conclusions of law thereon, and makes the following recommmied decision.

AP?EAR%NCE&

S.-Todd Hernphill
Matthew A_ Fisher

Bods, Call & Stroupe, LLP.
Post Office Box 6338
Raleigh, NC 27628-6338

€ d/b/a Coastal Dizgnostio
Tmaging (JDI7): '

Depise M. Gunter L
CandaceS Friel .

' Nelson Mullins Riley & qc&’oﬂmugh LLP

- The Knollwoed, Suite 539 -

. 380 Knoflwood Avenne

Winston-Salem, NC 271 03

" For Rmpondent N.C. Department of Health and Fruman Services, Dmsmn of Health Service

~R@mmmmChﬂ@m&o#de&xmmﬁmﬁfﬂNSammn<m%M¢mwﬂ

szeS.FerreIl ’ L . Lo :
.TuamtaB.Twyford T - . ST oL

. .NC Department of Justice
" -Post Office-Box 629
- Ralezg:h, NC 27 602—0629

o _ QPLICABLE LAW .
1. The procedural stamtory law apphcable to this mnmted case is the North
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2. The substa_mfe statatory law applicable to this contested case hearing is the

North Carolina ‘Certificate of Need Law, N.C. Gen. Stat. § 1311@1 75 et seq.

'3. ‘ 'I‘he adrmmslmﬂve regulaﬁons apnhcahle o ﬁm contested case hcanng are the

Nc:v:tn Camhna Cemﬁcate of Need l’rogram admmstra:ma rules, IOA N.C.A.C. 14C 2700, et

seq., and the Office of A&mjﬁsﬁahveﬂemgs rules, 26 M. .CA.C. 3.0100 &f. seq.
. ISSUES

1. ' ‘Whether-the Agency exceeded its authority or jurisdiction; acted erronecusly; -

faﬂed 1o use ﬁroner'pmc&"ﬁae' acted arbitrarily or capricicusty; or fatled o act as reqiired by

law or mle ‘In finding the CON application of OMLLC ﬂou—contbmmg with. G-.S. §§ 131E-

183D, B, (4, ), @ (1, 3), (182, (18b), and with IGAN.CAC.MCQ’IGB(b)(B)

2. Wheﬁzer ﬁze Agmcy exceeded its guthority. or jurisdiction; acted erroneously;

. ihﬁedtousepmper procedure; acted arbm:miy or ‘capricicusly; or failed fo act as required by -
g _aw or rule, in finding the COoN apphcaﬁon of i1y} non—ce_iomnt,mﬁl G.S. §§ 13 1&183(3}(1), -

@), @, 5% §6), (130), (182), (18h), and with 10A N.C.A.C14C. 2702(c)(8), 2702(¢) {9) and

" 10A N.C.A.CI4C2703(B)3--

EHRE}M OF PROOF _ '
OMLLC bears the burden of proving by the greater we1ght of the evidence that the

) Agency substammlly prejudmed their respective ngims and that the Agcncy also axzted outside its

auﬂmnty, acted en:oneously, acted arbrtranly ami capuciously, used lmproper pmcedur@, or

failed . to act as requned by iaw or rule in ﬁndmg OMLLC’S apphcanon to develop 2 pew-

-dmguosue center and acqnzre one fixed MRI scanner in Onslow County, North Carolina non-~
" conformiig wihi statutory review G.S. §§ 131E-183(G)(D), @), (4%, O, ©). (), @), (182), (18b),
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cnd with 10A N.C.A.C.14C2703(b)(3); and IDI bears the burden of provitg by fhe oreater

. weight of the evidence that the Agency substantially prejudiced their r@peééive rights, and that
the Agency also acted outside its anthorify, acted er;reneausly, acted arbitrerily and capriciously,

" used mﬂroper procedure, or failed to act as required by law or - mle in ﬁnding JDI’s.appﬁéaﬁqn '
t0 acquive One fized MRI scanmer for s emstmg diagnostic facﬂ.rty in Onslow County, North
‘Carolina non~conforming with G.8. §§ 131E-183@) (1), (3), (4), (53, (©®) (130), (lga\ (18b), and
with 104, N.C.AC.14C. 2702()®), 2702(c) (9) dnd 10A N.C.A.CI4C2703(b)3); and in
d1sappromg both applications. G.S. § 150B~23(a}, Bn:tthaven, e, v, N C Depz: of Huitan

- Resources, etal, 118 N.C. App. 379, 455 SE..’Z&453 459. dise. vev. mmea, 341NC 418 461'

‘S E24754 (1995).
WITNESSES -
Witnesses for Pefitioner OMILC:

| Karii Lastowsk Sandlin, Paziner, Keysione Planning Group -

David Brent Meyer, Smor Partner, Keystone Planning Group
I\ﬁchazl G.McLaughhn, MD President, Eastem Radiologtsts, Tac.
Bemetia Thome.wmmms, Project Analyst, CON Section

i : Walter Imdsfrand, Chlef Opexahng Officer, Eastam Radmlogw:s, Inc

' William P.. Franklin, Jt., Semior Vico President, First Citizen’s Bank & Tist Company,
CamnercxalBankngepmment _ ,

‘ Catheme L. Evm{:t, MlD Managmg Pariner, Coasml Radiclogy, PLLC
Ehmah(} D’Angelo M.D Neuror&diologxst, Coastal Radmlogy, PLLC
Damel Carter Managmg Consultant, Healﬂl Planmng Source : ‘
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Witnesses for Petitioner JDL:

* Yol Benedict Feole, M.D., Président, Strategie Tmaging Consultants
Kaﬂ)IynMT Platt, Presxden’i, Platt Health Care Management Consxﬂ;anfs, Tnc. Witnesses for
Respondent Avency: '

Heien"Alexaﬁder, Team Leader, CON Seciion

Joint Exhibits
" The following documents were Joiitt Exhibits admitted i.nto evidence:
i. Agency File

2. JDI Application

3. - OMLLC Application
" OMILLC Exhibits

The .quuomg documents wére offered by OMLLC and admxtted fnto eviderice:
101 SMEP: 2009 MRI‘Need Dete;mim&om{aadiﬁeﬁheaoz_qgi@e -
' 103 CharLOnslow CountyConixastPercentages
Dy | o 04 A ofl)avﬂMeyer ST
. .105. Comméts: New Hanover MRI Reviow 2005
106. CV of Catherine Everett,M.D ‘ ‘
' 10‘7 Amencan College of Radiology‘ Manual on Cbnirast Media, Versmn 6
' '108. Spreadshest: Coastal Radiology Patient Origin Data '
110.  C.V. 6f Michael McLaughlin, MD. o
112, CV. of Efizabefh D'Angelo, MD. - . ' -
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137

.. 144,

O e Lt

119, CV. cf'Beme’cta Thorne Willigms
123. Transcript: Novant Health. Toc. -and Medical Park Hoemial Inc. dbla Medl.,al Park
Hospital v. NCDHIS, 08 DER 0688 and Davie County Bmergency Health Corp. v.
NCDHHS, 08 DHR 0689; Confested Case Eeam% Volume 11 (Excespts) (p- 79)
125. - "C¥.of Helen Alexander - . S
135, Agency Findi_x‘xgs:'NCBH Ouipatient Diagnostic Imaging Center Review
135. Agency Findings: .N'G'W Hanover MRT Réﬁew' i ‘
Agezicy Findings: Presbyterian Hospital — Mint Bill Review
142.  Agéncy Findings: Carterot County General Hospital Corporation d/b/a Carterct General
" Hospital and Seashore Tmaging, TL.E | |
Bipert Opinions fz Opslow MRI, LLC CON Application — Danie} Cartar (with he
exception of opinions whwh do-not corroborste testimony) | . ‘
145, Chart: Rebuttal to Agency Exhibit 12
' JD Exhibits Exhibits
‘ mefoﬂowmgdommﬁntsmoﬁfmdbﬂm@dmmmm ev:dence :
Caléulation: CAGR - 12.16% ' ' A
7. . Reqmred State Agency Fmdmgs dated 2/26/09 msued to Mecklenburg magmsuc D
. - - Tmaging, LLC, Project LD. No F-8237-08 ' -
10. Requited State’ Agemy Findings dated 11/14/09 issued to Lenazr Tmaging, LLC "and
Lenoir Memorial Hospital, Inc., Pro;ectLD No. P-8147-08 ; ‘
" Lefter dated 6/17/09 to Les Hoffiman from Elizabeth D’Angelo regarémg Rﬁsponseto
‘Opposing Comments: _ , s
2. Calouation: CAGR— 13.76% - R
Déclaratory Ruling jssued to Cape Fear Diégnosﬁc Imagxxxg, Inc.

L
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- 1s.

17.

18.

19.

21.

24.

25. 0

'Required State Agency Findings dated 2/2/07 issued to New Hanover Régional Medical
* Center, Project LD, No. 0-7652-06; The Outpafient Surgery Center of Wilmington, LLC
" “and ATOR Properties, LLC, Project LD. No. 0-7670-06; Same Day Surgery Center New
; 'Hadover, LLC, Project LD. No. 0-7671-06; and HealthSouth Wilmington Surgery
Center, L.P. dand Ash;en Holdings, LLC, Project 1.D. No. 0-7672-06 ‘

26.

7

Chart: Mortality Stafistics Snmmary for 2006 North Carolina Residents —Heart Disease; .
Chart: Mortality Stafistics Suromeary for 2007 North Carolina Residents — Heart Disease;

Chart: Mortality Stafistics Summary for 2008 North Carolina Residests —Heart Disease

Calm;laiiom CAGR—9.72%

Required State Agency Findings dated 7/30/03 issued to Coastal Carolina Health Care,’

P.A.- d/bfa Coastal Carolina Jmaging, Project LD. No. P-6764-03; Eastern Carolina
Internal Medicine, P A. d/b/a ECIM, Project 1D. No. P-6757-03; T acksonville Diagnostic
Tmaging,- Project 1LD. No. P-6759-63; aud Créven Regional Medical Authority d/bla

_ Craven Regional Medical Center, Project LD. No. B-6766-03
Reqired State Agency Findings dated 1/30/0 issued to-Rex Hospital, Frc., Project LD

No: 3-8169-08; Orthopaedic Surgery Center’of Raleigh, LLC, Group I Venfures ASC ..
LLC, ASC JV LLC, Rex Orthopedic Ventares, LLC and Rex Hospifal, Inc., Project ID.
No. 5.8170-08; Blue Ridpe Day Swmgery Center, LP. d/b/a Blue Ridge Surgery Cenfer
and Surgieal Care Afffiistes, LLC, Project LD. No. J7-8177-08; WakeMed & WakeMed
Property Services, Project LD. No. J-8179-08; WakeMed & WakeMed Property Services,

. Project LD. No. J-8180-08; WakeMed, Project ID. No. 7-8181-08; Southern Surgical

Center, TLC and Southern Snrgical, Building, LLC, Project LD. No. J-81-82-08; and -

. Holly Springs Hospital, LLC aad Novant Health, Tac., Project 1D No. J-8190-08
" 'Reguired State Agency Findings dated 12/14/04-issued fo North Carolina Baptist

Hospital, Project ID. No. G-7082-04; and High Point Regional Health System, Project

| 1D.No. G-7091-04

Outline Bxpert Opinions fo be offered at Deposition, David Meyer, 25 February 2010

 (with thie exception of opinions wiich do xiot comroborate testimony)

Chart: Now Providors jn MRI Servics Area - -

" Required State Agency Findings dated 1/3/05 issued to Cabarros Methorial Hospital d/bfa

NorthBast Medical Conter, Project LD. No. F-7086-04; Cabarms Radiologists, P.A,
Project ED. No. F-7088-04; RoMedical Care, P.A., Project LD. No. F-7092-04; Stanly

" Wemorial Hospital, Project 1D. No. F-7084-04; and Carolings, maging Center, LLC, |

Project LD. No. F-7085-04

" Required State Agenéy Findings dated 10/14/05 issnéd to Southeastern Radiology, PA.,
" Project LD, No. G-7267-05; Carnessione Health Care, P.A., Project LD. No. G-7269-05;
 and Triad Tmaging, Tuc., Project LD. No. G-7276-05 L o
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29.

32.
§ 33,

24,

35. -
36..

37.

| 45.

5.

50.

51..

_ Provedures with Contrast for Keystone Planning Group Clients and Statewide

" CV. of Daniel R. Carter, Jr.

Requited State Agency Findings dated 3/5/08 issued to Novant Health,
Park Hospital, Project LD. No. G-7980-07 and Nerth Carolina Baptist Hospital and Davie -
County Emergency Health Corporation d/b/a Davie County Hospital, Project LD. No. G- -

Chart- Net Revenue Year3

Chart: Testiaony of Kathryn M. Plati, 2002 through 2009 and-C.V. of Katbryn M.T.

Opinions, of Kathryn M.T. Platt (with the exception of opinions which do not comoborate

testimonyy : .

Chaits: Correstod Patient Origin Analysis for JDI; Meaningful Paticnt Origin Avalysis;

Swmmaty of Analysts Tnaccurate Growth Rate. Assumptions and Corrected Growth
Factors; CDI Projected Service Area Demand With Modification for Project Yeats;

compatison. of Market Demand and Fmpact on Market; Percentage of Total Procedures.
with Contrast for Keystone Planning Group Clents and Statewide; Analysis of
Contractual Allowance; Analysis of Payor Mix; Classification of Payor Sources; Flaws in
Table 22 & Comected Table 27; and Response to Exhibit 33, Percentage of Total

C.V. of Michae] McLanghlin, MD.

" Documents produced by Onslow MRY, LLC (OMLLC: §27-833)

CV. of Walter Lindstrand, RT, ®MRYCD) . .

Documents produced by Onslow Memorial Hospital, Tnc. (Oaslow Mem: 11-15, 29, 44,

56, 79-80, 89, 92, 97, 129, 139 and 191

Tne. and Medical

7984-07

Required State Agency Findings dated 10/3/08 issued to Mecklenburg Diagnostic
‘Fmaging, LLC d/b/a North Carolina Diagnostic Fmaging — Mooresville, Project ID. No.
.F-8102-08; Carclina NewroSuigery & Spine Associgtes, P/A., Project I'D. No. F-8106-

08; and Marquis Diagnostic Imaging of North Carolina, LLC d/b/a Marguis Diagnostic

Tmaging of Asheville, Project ID. Ne. B-8111-08

. i ‘R' - ‘. i SE ( Agm'cy FQ .I'.- i "i

" Specialists, P.A.? Project ED. No. E-8230-08
Required State Agency Findings dated 5(2/07 issued fo Crystal Coast Radiation
X Oncology, P.A., Project ID. No. P-7752-06; and Onslow Radiation Onéology, LILC, .
" Onslow County and Onslow Hospitat Anthority, Praject LD. No. P-7769-06 -

§ 3/16/09 issued to Carolina Orthopaedic

-8
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_ii._'

Required Stafe Agency Findings dated 11/29/07 issued o Johmston MRI and “Fokmston

52,
Memorial Hospital Authority, Project LD. No. J-7900-07; and Johnston County Imaging,
LLC d/bfa Raleigh Radiology Clayton, Project 1.D. No. J-7893-07
53. Powéﬂ’omt Presentation enfitled {North Carolina Cerfificate of Need, Your roleinthe $3
billion CON industry,” prepared . by Bamel Carter for the Health Care Industry
4 Conferewe Jane 18 2000 - .
56. CV.ofKarenL. Sandlin V
58. CON Application of Lenolr Memorial Hospﬁa], Tnc., Project ID No. P-8§147-08 and
Agesncy File ) ,
61.  Chart: Available Funds Shortfall Calonlation
63.  Documents Prodnced by Onslow MR, LLC (OMLLC: 15-16)
66.  Respondent's Objections and Responses fo Petitioner’s First Set of Interrogatories and
First Request for Production of Documents _
79.  Deposition Transcript of Bermotta Thome—WLhams, Vol3, dated 2/8/10 (pp. 1;&159)
93. . Depesﬂmn‘ﬁansmpt o:EDam Carmrdatedélzdi() (p. 133)
95 De@)omﬁon Transenpt of Ka::m Sandlmdaiedf-iBOi 10 \pp 28-99)
96. - Porters Neck Binaging, LILC Cumpeﬁrtrve Comments Rﬁsponse 2005 MRI vaew 0»
. TBE05
9’7 Chatt: Payor Mix Comparison of Exhibit 36
%8.  Chat: Matket Shazelj[nm_gzauon Calcnlation’
: ‘:.,_5?9_,- . Chart: Contrast Weighting
1100. Chart: Contrast Companson with other’Provxdﬁrs
- 101 Chaxt: Analyszs of Agem;y Ex. 13
10?;7 ’ Chari: " Corxected only Agency‘s pmemiage increase keepmg all .ofher’ Agmcy
' assumpuons constant - ‘
 Aseney’s Exhibits
2009 State Medicat Facilities Plan
Responsive Comments filed by Onslow MRI dafed June 15, 2009

’-.,9.."':
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12. | Rebuital Bxhibitve: OMLLC

_13.  Rebuttal Exkibit re: JDI

'EXHIBIIS SUBMITTED AS OFFERS OF PROOE

OMLLC Exhibifs
- 111 Spreadshwz. Eastem Radiologists Batance Shest ’
146. Chart: Contrast Use in < 1.57T scanners vs. 1.5T MRI scanners operated by Radiologlsts
IDI Exchibits ’

44, . Chart: MedQuest MRI Contrast Report — 1.5T Scarmers — North Catohna Re@m Dat%
" of Seryice: 1/1/2009 — 12/31/2009 _

STIPULATIONS REGARDING THE JDT APPLICATION
On May 14, 2010, JDI and the Agesgy enfered into the following written stipulations -

X concemmg the Agency’s decision on tbe DI Apphcaﬁon. These sﬁpulaﬁons wegs med mn OAH
‘enJ}ffﬂy 18, 2010 '
L The Agency's Table 6 on page 519 ofthe Ag(mcy Filo coniams a, mistake. 'Ihe

- avcurate ompound annmal growth rate (CAGR) is 13. 6%, which is what the-applicant had in its

I phcactxon. The Agency's correction to 12:16% (CAGR)isinaacuIaie o
. ' 2 The Agcncy’s Table 10 on page 523 of the Agemcy File ocmtams data entry ermrs,

which lead to'the wrong conclusion. Spemﬁcaﬂy, the Ag@qcy eried in staf:mg on page ‘_524 that -
“Ti'ﬂsmdlcates a 1.8% decrease in those Onslow Cm.miy mﬂanm who received MRY pmcedures
- CDTin fiscal year 2008." Correoted data shows fhat CDP's pm@t patient Grigin from Onslow '

" County actually inereased by 0.39%.

.‘-vi'O-
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CBI MRI Patient Origin Comparison 2007 to 2008

) 2007 # of 2007 % 2083% ¢ 2008% Change i
- Patiemts Patient of- Patient | Ve Patient
1 Oripin. [ Patients| . Opigin |  Origin-
. | Onslow | 2,831 3,263 B5.20%
| Carteret .6 . 104 270%F - 0.63%
Craven | 77 2.00% | 0.29% .
1 Duplin . | i15 3.00% 024%
Jones 102] - 270%)  003%
'7 L Tenoir 28 -0.70% 0.15%
Pender 52 140% ]  -0.13%
Otber 54 1.40% -0.88%
‘ Counties
Other 368 0.90% .30%
States
Total 3,831 . 100.00%

» . "3, The Agency's apalysis .011 page 526 of the Agency File coni:ams a mistake.
Spmﬁcal’fy the Agency ered by stating "Tn FY2008 CDI served 2.614 Onslow County
- mdents Thus; in FYI ﬁza applicants are pro;echng a 223% increase in Onslow County |
res16cn13 who are progected to have scans perfomed at CDL* The Agency puﬁed Onslow
Memoxial Hospital' nmnbers for this analysws and statement_ As shown on page 165 of’ the_ .
' Agency File, IDIz’CDI served 3,263 paflenis from Onslow Cmmty inFY 2008
__ '4.; The Agency's reference an page 528 of the Agency Filé to a CAGR of 12. 16% is
. amistake. See Stipulation 1, sbove. |
" A 5 011 page 528 of ﬁ1e Agency File, the Agency erred by not accepting JDT's
- represemanonﬁmtonethzrdofml'spmentpopﬂmmnxsmthandﬁlrﬁlerenedefaﬁBg
"[t}hemfore it is just as likely that thosé seekmg MRI services not offered . at the Naval
Hospxtal Camp Lejeune Wou}d opt to’ recenm fhose services at Onslow Memanal Hospxtal whmh ‘

" s ciosermthe mzhtary base ﬂmn the services pmposed by CDLY
1~
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6. 'A 1:1 comelation between the volume projections and the mumber of estimated :
re?eaais in the phys:cszm Iette.rs of support is not required. ‘
7. . - I the Agency haﬁ found JDI confor_mmg 1o Cm‘men 3 it wot}l}d also have found
JDI conxemngwrﬁz(l‘nten..iaadé '
8. = Although the Agency stmd on page 555 of the Agency Fﬂe fhat it | 1s mclear
bow much of the propesed project Wﬂlbe financed by MedQuest’s aceumulated mgrvgc or
frongh Novax{t Health, Tnc.'s mmn'g Line of Credit. ﬁéreﬁ:re’ it is impassime to determine -
]f the applicant has acconnted for all related expenses, noneﬂml&ss, the Agency conclu&eci that
CDIhaddemomsttaied evailzbility of funds. '
9.  Onpage 556 of ﬁxe Agency Fxle the Aaencyezmd in concludmg ‘ihai JDI did not
mclude professional feas in its performance standards.
10. The Agency erred by stating that IDI’S charges are not glbbal and professmnal |
. fees arenot mcluded in the pro forma ﬁnancxal Proj ec:tmns '
11. ¥ the Agency had fomzd"'}DI confar_ming wiﬂll Cﬁtg;_x:ig 1,3,4,5, 6; and 13c, it
wvu!d have fmmd JDL mnfonnmg with Cnﬁamon 18a.
12:  The Agency's finding on page 587 of fhe Agency Fﬂe tht JDI was non-
confannmgwﬁh 10A NCAC 14(2‘.2702(c}(8)wase1:mneous. o "
o ) 13. The Agency's ﬁndmg on page 589 of the Agency Fﬂe that JDI ‘was ncm— ’ .

conforming Wxth 104 NCAC 146.2702(0}(9) Was eIToneous.
' BASED UPON carefol considesation of the sworn testismony of the witnesses presented

at the bbanng, the documents and exiubxts received and admﬁted into emdenze and the enhre
‘recopd in this pmc;wdmg, the Undemgned makes the follovng F’mdmgs of Fact In malcng ﬁle
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Findings of Fact, the U“d,rmgned $as weighed all the evidence and has assessed the credtbﬂlty
of the witnesses by taking infd account the appropnaie factors for judging the credibility,
includiﬁg but not Hmited to, the demeancr of ﬁie witnesses, any inferests, bias, or prejudice the

i witness may have, the opportumity of the mtness to see, beer, know, or remexmber the facts or
occumrences about which theé vqtnﬁ&. tasaﬁed, whether me testnmcny of the mtness is
reasonable, and whether the tesﬁmony is conszstent Wzth,all other believable evidenice in the case.

FIND]NGS oFr FACT

1.  The Cestificate of Need Secﬁoa ("‘CON Section” or ﬁle “Agency”) is the agency
within fhe N.C. Departmexxt 6f Health and Humsan Services (ﬂle “Depa@enﬁ?, the Dl_vmcn of
Health Service Reguﬂaﬁon (tﬁe_%sion”) that cam&e 01'1t the Department’s responsibility to
mﬁmnmﬁgmnweﬁedmwmmmmuinavﬁMﬁmﬁmﬂhﬁmﬁsaﬁusum&xﬁmc@ﬁ&zmef’
-Ivmd (“CON™) Law, codified at N.C. Gen. Siat. Chapter 131E, Asticle 9.

2. A CONIS mqmzedforcertmn“newmst:ﬁﬁonalheaiﬂlsemces asﬂmfcm is |
deﬁan} N.C. Gm Stat. § 131E—176(16) Subsection (f1) of this statute requires a person or
entlty aoqumng a MRI “by purchass, dunaﬁon, Iease uansfer, or compa:abie arrangemmf’
ﬁrstobtam a CON. N C. Gen. Stat. § 131E-176(16)(f1).

3. The anqtnsmon ofa MRI is per se rewewable tmder the CON Law. See N. C

Gen. Stat. §13 1E~176(16)(ﬂ), and are wbject to the methodolcgzes and need detemunahons
ammmmnnﬁwqmimﬂﬂesmmn&ﬁmdpwmmmsphueﬂwmrﬂ |

L4 ‘The State Mechcal Facﬂltles Plan (“SIVIFP”) is the officiat plan aeveloPed and
pubhshad each year winch mveuton@s cutrent services; facilities and equipment that are subject -

“to CON regvlailon as well as the ﬁhmhon of those services, facilities and eqmpment, and

4
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proje;;ts future needs for addiﬁonzi. services, facilities and equipment in each semce area. N.C.
Gen. Stit, § 131B-176@25). - | -

5., The SMFP is developed vnder the chrectlon of the State Heaith Cocrdmaﬁng
Council (‘SHCC”), which is comgprised of, health care prof&ssxenals and other citizens sack of -
whom is appomte& By the Governor with the anproval ef’ the Senate. N.C. Gen. Stat. §§ 131E--
176(17), 25); ~1’77(4) The SHCC sabmrs a reoommended SMFP for review by xhe Gevemor

'whohsthedﬁmﬁcaﬁonty&appmvamdﬁnﬂxmtﬁ*ﬂ@“ NCG&nStaL§LlE~'
176(25). |
6. The 2009 SMFP, vehich applies fo both of the CON applications fled in this
Rewew included aneed detammaﬁen for one ﬁXed MRiin Onslow County. (Agency Ex. 8}

7. On Apxil 15,2009, Onslow MR, LL_C (“OMLLC?) filed a CON application with

.the CON Sestion seeking to develop a new diagnostic center and to acquire a fixed MRI scanner -
in Onslow County, North Carolina, identified as Project 1D. No., P-833209 (“OMLLC

Apphcaﬁon”) (. Ex. 3)
8. OMLLC is a new Nozth Camhna Timited habﬂxty company with the sole member

being EC Rad, LLC. EC Rad LLC has two member, Eastern Radiologists, Tnc. (‘ERP’)and
) CoRad(“Ooas‘mlRadmlogsts, PLLC") Investments, LEC. .G B 3 at5)
9. Cn Apﬁl 15, 2009 Iacksomi}le Dxagnosﬁc Imagmg, LIC, ufb/a Coasial

Diagnostie Tmaging (‘?Dl”) also ﬁled a CON apphcahon wrth the CON Section to acqmre a

ﬁxed MRI scannar for an exxstmg facilrty in Oaslow Caunty, North Camhna, identified as

:Project ID. No P~8326-09(“JDI A;)phcaﬁon”) (t. BEx. 2)
10.  JDIis a Noith Carofina Timited hablhty compaxzy with mﬂy one inember, Tiiad

Imaging, LLQ a North Carolina _hm:_ted liability wm;)z_my. Med.quest, Inc a, Delaware

-414!"'. - .: ) i " '

000063




R

: corporaﬁon is the sole memibet of Triad Imagmg LIC. MG Assocxat&: Tnc. , 2 SUI?SKII..IY af

* Novant Health, Tnc. is the sole stockholder af Medqnest, Inc. (It Ex 2at 5)

11. .;?IOJ&’X Analyst, Bernetta Theme—Wﬂmms and Team Leader, Helen Alexander
were the emplogzéas of the Agap.oy who reviewed the OE@LC Applicatien and the JDI
Application. (Alexénder Tz, Vol. 1, pp. 2116-2111) ' '

12 On May 1, 2009, as schednled under the SMFP, tit& Genuy began its review of
these apphcaimns {the “Remevsf’) The Agency determined that the Review was competzﬁve
beca.use the 20‘09 SMFP identified a need for only one additional fized MRI scanner in Onslow
Cdun’ty and, thus, at most only one fixed MRI scanner comd be approved in the Review. (L Ex.

1at5,20)

13.  Even when there is a need determination in the SMFP, the Agency cennof

approve an apphcaﬁon unless the applicant demonstrates it is conforming or condxﬁonaﬂy

confomxmg to the apphcable review aiferda. See N.C. Gen. Sfai. § 1'“1?-1 33

i4. | 'The applicant has the butdm of demonstrating conformity with the review

| Griteria. Presbyz‘man&tkapaedwﬂa.sp v. NC. Dep tof’ifwymkes IZZNC.App 529, 534,
| 4T0SEZ 831, 834 1996). .

15. The Agency “batched” the iwo apphmons, apd detemnned Whether each~ L

mdzm&ual apphcanon standmg alone conformed fo apphcable statutory and regulaiory revmw

criteria. N.C. Gen. Stat. § 131E-183(e).
16. To receive a CON for a pmposed pro;acf, each apphcam’s propesal must satxs@

all applicable stamtory review cutena speclﬁed in NLC. Gen. Stai. § 131E—183(a) as Well as all

- | apphcable regulatm:y review cntena established pursuam to N.C. Gén. Stat. § 131E-183(b}

N.C. Gen. Stat. § 131E-183; qu—Medzcaﬂ Applications of.N.C’., Ine., 136 NL.C. App. 103, 523

-5 =
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SE2d 677 (1999); Presbyterian-Orthopaedic Hosp., 122 N.C. App.-529, 53435, 470 SE2d
831, 834 (1996). o ‘ |
17.  Dutng the Review, OMILC ﬁled veritten commenis asserfing that the JDI
Application should be dwapprovei JDI alse filed werfiten comments, asserting fhat fho OMLLC
' Application should be disspproved. (Agency Bx. 11) (Jt. B 1 at 30-72) '
. '.13. . The publis hearing was eld on June 17, 2009. Represcutatives of OMLLC and
DI presen’wd information at the public hearing xegar&nrg theix respective appkcahon aswellas ™ 7
the competing application, (Ot Bx. 1 2t 73-92; 93-116) ' o
19. By decision letfer dated September 22, 2009. and the Required State Agency
Fmdmgs issticd September 22, 2009 (the “Findings™), the CON Section disapproved the OMLLC
Appﬁcaﬁ;n: GiEx 1 pp- 27-2%; It.-'Ex‘ 1, pp. 584613y |
20. . By decision letter dated September 22, 2009 and the Requited State_Agency
Findings issued Sepf@mber 22, 2009 (the “Findings™), the CON Section dlSaD}}l‘Gde the JDI-
 Application. (it Bx. 1 at 12-14; Jt. Ex. 17pp: 504-613) o
2. om October 15,2009, OMLLC filed a Peifion for Contested Case Hearing

challengmgthe disapproval of its Apphcatzon. | .
zz". Qn October 16, 2009, IDI filed a Pefition for Confested Case Eeanng challenging

" the dxsapproval of s Application. |
23, On QOctober 19, 2009 OMILC and IDI fileda .Tomt Oonsent Momcmm Iniervene

and ?ﬁiﬁen o Consohdatf: in the comtested cases. ’
24. 011 Qetober 28, 2009, the joim motion to Mewene and the petition fo consolidate _

-ngxanfed
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I . THE OMLLC APPLICATION

The Agency found the OMLLC Application nonw;forming with Stam:ory Review
Critera 1, '3,' 4, 5, 6, 7, 8 18a, and Wiﬁl Regulatory . Rewew Criteria IOA.
N.C.A.C14C2703B)E) Ot Ex. 1; pp. 504-607) '

A. STATUTORY REVIEW CRITERIA

1.,  CRITERIONI

G.S. § 131E-183(a)(1) (“Criterion 17 provides as follows:
~ .Thé proposed project shall be consistent with apphcable policies -
and need determinations in the State Medical Facilities Plan, the -
need defermination of which constifttes a determinative limitation
on the pmvzmon of any health service, health service facility,
health service facility beds, dzalys;s stations, opesating rocms, or
bome bealth oﬁm that. may be appmvai o
25.  The Agency found that although the OMILC Apphcanon is consistent with the
SMFP nesd dctemmzimn, it is nonctmfomnng with Policy GEN«E’: and therefore is
n@ﬂmnfommg with Criterion 1. (It. Exz. 1 at51 1) .
26. - “The Agancy concluded that the OMILC application is consistent with the need
' deteunmahonforﬁxedMRIsmthe 2009 SMFP. (Jt. Bx.1at511) '

27'. Policy GEN-3 requires a CON apphcauon to: (1) pmmote safety and quality; (2)

SR 'pmmofé ‘eiquitble access; and (3) mammxzeheaﬁhcarevalue (Alexander Tz, Vol it atZIlS)

280 'Ihe Agency fonnd that OMLLC did not adequately demonstrate the need fm‘ its
proposed pm_;ect under Criterion 3 and did not de-monsh:at& that its project is ﬁnanczaﬂy feasible
" gnder Cntenon 5; and, bawd on the same reasoning, OMLLC did not demonstrate the process by
which it plans to maximize healfhcare value expended under Cntea:ton 1. (Jt. Ex lat 522) (Platt

' "Tr,, Vol.8 pp. 1481-1482) Alegander Tr_, Vol 11 at2115)

-1 :
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29.  Had OMLLC been found confonmng with t’he other Statutory Rewew Criferia - . [
and the Agency Rules, then Jw Agency would bave defsﬁmied that the OML.,C Application
was conforming with Cntcmon 1. Thus, the Agency’s ﬁndmg of non«confomty under Critetion -
1 for the OMLLC Apphcaﬁon was a derivafive of etizcr findings. ‘

30" Therefore, if the Agency erred in s determination that the OMLLC Apphcaﬁon

was ﬁon-éogfonning with Criteria 3 and 5, the OMLLC A@phcaﬁen‘wqu‘c_l be conforming W’lﬂl
Criterion 1. ‘ |

2; CRI’I-ERI@N?}

G.S. § 131E—183(aj{3} ("Cntmon 3} provides as foﬂewm

Thé apphcant shall identify the population to be served by the prepssed
project, and shall demonstrate the need that this population has for th the

semcesyroposed, and the extent to winch 2l residents of the area, and, in
. particular, Jow income persons, ‘racial and ethnic minorities, women,
handicapped persons, the elderly, and other undersewed groups are likely

. mhaveacc&cstothesemoesproposed. i
31 . Cntenon 3 has two components: (1) the applicant must 1dszztiij' the PUPUIE'—‘JOII

. that rt proposes to serve aind (2) the applicant must demonstrate the nwd that population has for .
'the. services it proposes. -
a.  Population Proposed fo BeServed | :

L .‘ -...32... ~The Agency appropnately fomd thav. ﬂm OMLLC Apphcaimn adequaiely

idmﬁeqﬂ:z population io beservedbyﬂmproposedpro;ect (JtEx. i a1531) ‘

- B “Need for the I’mpased Project -

' 33.- T.he Ageincy found that the OMLLC Ap;zhcamn did not adequately demonstrate
theneed the poplﬂaimn Itpmposes to serve has for f}}apmposed :ﬁxedMRi. @t Bx. 1 at552)

34\ In ifs ﬁndmgs, the Agency noted that the OMLLC Apphcatmn s!ated ﬁ:at the need :

for ﬂxe pmposed fixed MRI scanner was based on fhe foﬁomng &ctors. the 2009 SMFP N%d

-18-
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Determination; Projected PO'}}I:ﬂaﬁOn Growﬁthgzng Population; Income per Capite;: Cancer” N
. “Tnciderit Rate; Heart Disease Rae; and MRI Utilization Raie. (. Ex. 1 at 531) ' |
35 The Agency confcnds ’fhat MILC ckd not provide a spwﬁc ‘methodology for
‘which the annnal MRI projections were based ont ﬁ:e growing population (}ﬁslow County over
the age of 65. Therefore, the Agency contends the growth in population in the over 65 zlzge ’
 population, by stself did mot support the applicants projections. (e Ex 1 2£533) |
36.  Likewis, the Agency contends OMLLC did mot nélude any assumptions o
ethodology to demenslmta the mmber of MRI scans it pro_;ects fo pex:form in the detection of
cancer incidents proceduras for Ons'iow Conutv “esﬁezzts and, therefore, the ayphcant‘ s use oi
MR technology in the detection of eancer did niot support the projected number of MRY soans: ‘
OLEx1,at535) ' -
37. The Agency contends CH\&LC did not mciude aay pro_;ectxons for breast and
cardlac MRI pmcedur&s and, therefore, the apphcanfs proposal o oﬁ‘er breast and cardiac
xmagmg‘capabﬂlty did not su;}p@rtﬂ:e pmpcted nmnber of MRY scans. (Ot. Ex. 1, pp. 537-39)
38. TheAgencydxdnotﬂn&aszmﬂarfaﬂureonthepartof(}}.\ﬂ,LCtobase:ts

* volume pmjectxons npon or provide a meﬁlodology based upen either of the offier two listed

faetors, i.c., the “2009 State Medical Facilities Plan (SMFE) Need Deferminafion” or “ncoms -

per Capita® fictors. See Toint Ex. 1, Agency File, pp: 531-533. |
‘ 39. - Each of these factors cited by the Agency was discussed -in the OMILC
s Apphcahon at length from th qnahtamrf;perspactwe JamEx. 3, OMLLC App., p- 41-57.

' 40.  David Meyer i the president of Keystone Planning Group and an acospted éxpert
in health planmng and CON apphcaﬁon preparaﬁon and analyszs He was one of the pmnary

anihors of the OMLLC Apphcahon, and he testlﬁed tbat tha methodolog was not empirically -
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Deétermination; Projected Po@zﬁcﬂ Gmwtn/Agmg Population;’ Tncome per Capitas. Cancer” '
. Incident i'{ate; Heart Disease Rate; and MRI Utilization Rate. JtEx lat 531 ‘ |
35. ' The Agency contends that OMLLC did not pravide a speczﬁc meﬁmcio}agy for
which the anmmal MRI projections were based ofi the growing population dnslm'v County over
the dge-of 65. Therefore, the Agency confends ‘the growth izl population in the over 65 ége
‘ popuiaﬁoiz, by itself azd not supportfhe applicants projections. (Ji. Ex. 1 ai 533) ‘
36. Likewise, the Agency contends OMILC did not include any ass*mp&ons o
methodology to demmsirzt.e’ the. number of MRI scans it projects o perform in the detection of
 cancer inci&nts procedures For Onslow County residents, and, ’fhe:esfére, the appliz;an‘;’s use -af
MRI technology in the detection of cancer did not support the projected mamaber of MRI scans.
GLEx:1,at535) ' o
37. The Agency contends OMLLC &id not mclnde :my projections for breast &ri
cardiae MRI precedures, and, therefore, the apphcant’s proposal to oﬁ'er breast ‘and cardiac
-nnagmgcapabxhtydé ot support the pI‘OJGGde numher of MRI scans. (Jt. Bx. 1, pp. 537-39)
38. lheAgencydidnotﬁndasxmxlarfaﬂureon&epartofOMILCtobaserts'

" volume *srojectxons upon or provide a methedology based upon exther of the other two Listed

factors, L.e., the “2009 State Medical Facilities Plan (SMFE) Need Determination” or “Tncome -

.per Capita™ factors. See IomEx. 1, Agency File, pp. 531-533

_ 39. - Bach of these factors cited by the Agency was disoussed in fhe OMILIE
N Apphcahon at length from thé qualitativy perspestive. Joiat Ex. 3, OMLLC App., 5p- 41:57.

‘ 40. Davzd Megyer is the president of Keystons P!anmng Group and an accepted éxpert '
in he&ldl plannmg and CON application preparanon and -analysis. He was one of the pnmaxy
ml(‘hOIS of the OMLLC Apphca&on, and he tesuﬁed thai ﬂle methodology was not empirically -
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‘based upun 61638 gualitative Tactors, dmwmg a dxsﬁnwtm between the qualitative and
quanﬁ&itwe factors. (See Saﬁcém, Tr. pp. 83-85, 98-100; \ieyer Tr. pp. 36649 also see
OMLLC Ex.-104, CV Df David Meyer; and accord JDI Ex. 24, Depesifion 0pm10ns of David
.Meyer, :pp. 1-2).  Mr. Meyer testified that the quantztahvc mcﬂlodology for pmjectmg need for
" fhe project did not begin until page 57 of the application, under the heading “Methodology.for
Projecting OMLLC MRI Utilization.” (loint Bx. 3, OMLLC App-, p- 57 also seo Sandlin, Tr.’
pp. 83-85,98-100; Meyer, Tr. pp. 365-67, 513). ' |
417 Keystone Plann;ng Group partner Ms. Ragin Sand.in, also am accepted expert in
 health planning and CON spplication and analysis, was the anﬂlor of Sections Ithmugii V of the

OM[LCApphcanon. C_Sandhn,Tr. pp. 64; als«;seeIDIEx.Sl CVomemqamﬂm) Ms.

Sandhn rrjrrored “the testmany of Mr. Meyer, pamtmg D pages 41-56 of the OMLLC .
Z\pplicaﬁun as being a discussion- of the qualitative need for the-nroject, intended to mede .

contaxt for the apphcaﬁon. Ms. Samﬁm poinfed to “the nawative found on pagas 57-72 of the

application as s the as;taal methodology amsed to dmesstratc the need for fhe project. (__

Sandlin, Tr. pp. 83-85; 98-100; Meyer, Tr. pp- 365-67, 513; 5%9;@ and accord Jomt Bx. 3,

OMLLC App. pp- 41-72). »
- 42 Boﬁx Mr. Meyez and Ms. Sandlm pamted out ihzt the OMLLC A.pphcaimn

answered bcxﬂl quesﬁcms Lia) and TL1. @) in Sechm}m togeﬂzer in ode narxanve‘ Both
test:ﬁed that basedupon ﬁmen" educatmn, experence, and ememse qwsuon IT1.1.(2) is generally
regarded as. ca]hng for a dxscus&on of quahmuve need while questwn i]ll(b) cills for a

g dlscussmn of’ qua_nﬁtgﬁge / statlsttcal or e:mgxncal nwd. (See Sandlin, Tr. pp- 83-85; ; Meyer, le.

' -pp. 365-67; compare Joint Fx. 3, OMLLC App. p. 41).

fama




| .43. | GMLLC"S Application cleatly draws a disﬁz;éﬁon in Iﬁs pz@ien‘;_aﬁ'on oo page 57
with %he headmg Methc;dology for Projecting OMLLC MRY Utilization which S;IPPOIB the
contentions of Mr. Meyer am_d Ms Sandbin. The Agency Fmdmgs do not seem to show such
' dehneaﬁon between the quantifative and quahtamve portions o ﬂae-m?hsauem
4. Ms. Alexemder explaingd that the Ageney locks for a link between quaﬁtaﬁve

- demogsapb@ nformation in an apphcaﬂcn to the specific assumptions and method: mogy cf the .

projections. OMLLC provided mfozmajzon about the noPUIaﬁon of Opslew County, the i ingome
. per capita,’ andthe .ncxda:zzce ofcaacer and heart disease, aspan‘ of the narrative for the

Aquahtaﬁve consideration and not as part of the qnanfitative. Therefore, OWLC contends that it

purposaﬁﬂly did not provide a ok between that qualitative mfonnaﬂeu and fhen: methodolegy
=3 However, on page 59 of the quantitative analysis, OMLLC pmpoxts to base its
market share on the foﬂowmg factors: offering cardiac and breast MR capabilities not cmemiy '.
’ avéflable in Oz;sluw Cmmty; MRIisa proven and effective tool inthe &agnosxs aﬁd ‘treatment of
cam;fei'; increasing access o MRI services for obese and c}aﬁsﬁmphnbic patients; 24 physzcgan
‘support letters; establishing the first freestanding, dedicated outpationt 1.5T fixed MR scanner
 ownéd by Iocéfphysicians in Onslow County; and offering a new, freestanding non-hospital-

A 'basedmlserwcemOnslowOmmty (. Bx. 1 2 548)

-48, OMLLC did not'ase th&ee six ideptified factors in a2 methodology to support its
’ pro;ectedmmketshare OMLLC does not tell us. howmanycardxax: orbreastMRIpmcedmxt
"projecfsto pezfonn, hﬁwmanyscansto detect or treaf cancerﬁpm_]eﬁtstoperfoml, how many
obese and claustrophobic paﬁexﬁs it progects to serve, or spec;ﬁcaﬂy how the physxcxan letters or

ﬁle fact that they will be'a new pmwder owned by physicians will affect their market share.
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_A7.  There is no specific reqairemenf for demographic ﬁaﬁds? such as the population
over the age of 65 to be spesified in the wilization projections. (Carter Tr., Vol 13 at 2052).
48.  IDPs cxpert, Kathryn Platt, offered that she has quantified breast and cardiac MRI

 procedures in CON' for MedQuest in the past. (Platt Tr., Vol. 8 pp. 1504-1505).

49, Ms. Alexander testified fhat i iuformation about various factors is ertical fo

demonstrafing the applicant’s projection, fhere must be a comnection between the dafa provided -’

' and the Qneﬁzodolegy vsed o project utilization. -Parther, Ms. Alexander testified that as a new
provider with no market share the-applicant did not demounstrate any gomecﬁon between cancer
mcidents cardiac disease, and risk factors for breast cancer and-the number of MR procedures
pro;ected. (Alexander Tr., Vol. 112t 2124).

50, K qumta;tlve or quantifative infonmétion is cxmcal to sbowing that an apchanfs

prajechons are reasonable then the- appncant moust link that data to their assumptions and ~

' mﬁho;doiogy. OMLLC could have linked the qualitative andfor quantttzﬁ@ demographic

mformation pmvided in ifs application ™ wiﬁc assumptions and methodology in an aftempt to .

justify their pm_]epc{l'cmsL but did not. The factcrs OMI.LC ﬂmﬁﬁed conld have dcmons‘frated thc

need, howwer, OMLLC choese not to uuhze ﬂzase ﬁci:ors in making ifs pro;ecttons, (Alexander‘

Tr, VL 11 a:2121.24)

x. Seivice Are& Pmyedmms )
51. " As stated, the empirjcal méthodology for projecting nea& for the OMLLC fmuty

he@ns onpage 57.of the OMLLCApphcahon. See Joint Ex. 3, OMLLC App., pp- 37 Sandlin,
Tr. pp- 83-85, 98-100; Meyer, Tr. pp- 365~67 513. Both Mr. Meyer andm Sandlm testified

that fhie meihodology used was based fipon (1) a pmjectmn of the gwwﬂl in overa]l MRI scans
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performed in Onslow County, and (2), OMLLC’s capture of a percentajze of that fufure Ouslow
County MRI m:;rket share. Seeid. '

52. I the first ‘pz'xrt of that meﬂzé.{iolégj, OMILC. projected that the number of MRT
scans performed in Onslow County would grow annually by 8.14%, based upon the compound
ol groseth sate (“CAGR?) for the 5-year period betwweei Y 2003 and FY 2008. Toint B<.3,
OMLLC App., p. 57. ' '

53. CAGR is a commonly-used m@ihod of pro;ect]ng growth in demand for health
services, as it tends to smoeﬂl out anomalies that can be found from year to year. See Thorme-

“Williams, Tr. pp. 633,639-41; Alexander, Tr. pp. 2125-28, 2244—45;,Meyer, Tr. pp. 381-83;

" Carter, Tr. pp. 2069-70; Sandlin, Tr. pp. 121-23.

54.  Based upon the sbove growth rate, OM;’_LLC projected that the following number

of un-vweighted outpatient MRI séans would be performed in Onslow County in FY 2012-2014;

373 inEY'zmz 9-5§5 in FY.2013, and 10,377 in Y 2014, JointEx.3, 'OMILLC App., p. 58.
. 55. . Because OMLLC pmjected that the Frst tiree years of the project Wouid be-
calmdar years 2011-2013 the OMLLC Apphc&tlon converwd the above pm]ectmns o calendar

years, such ﬂ:at the pro;ected totel pumber, of MRT scatis perfo:med in Onslow County during

* oo yoars would be'as follows: 8,371 in CY 2011, 9,053 in CY 2012, and 9,790 i C¥ 2013.

“:_[_(1..

Tbe Agency found that OMLLC’S pmjected Swyear CAGR was unsupported and

.- unreliable, because it dld not conectly reflect the growth in MRI procedum in Onslow County

. betweer FY 2003 and FY 2008 Joint Ex. 1, Agency Fﬂe, p. 544. However, when coﬂected, the

actual S-year CAGR for MRI procedures was 9.96%.  Joint Fx. 1, Agency File, p. 541.

) Pezfm:mmg a separafe analysis, the Agency found that the 5-year CAGR in Onslow County was

,7»23'»
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9.72%. Thazgfore;, under sifher circpmstance, bMLLC’s projected growth rate was reasonable,

because it was lower (and therefore more conservaﬁvej than the Agency.’s pro]ecwd growth zétg.
| $7. The Agency Findings also questioned OMLIC’s 5-yesr CAGR becanse it was

hlgherthaathe Z-year CAGR for the same se:rvme area. JomiEx 1, Agenéy File,p. 544.

58, The Agency calonlated that whils the five-year Compomnded Anmnal Growth Rate
(“ciAeR’j&g)r Onslow Comnty un-wéighted— outpatient MRI ﬂﬁhzaimn ﬁnm~FY2093-FY2’093. :
was 9.72%., it was anly 5.54% for FY2006-FY2008. {Jt.Ex. 1at344)

59.  That 2-year CAGR is Iéss mhable than the S—ye:ar CAGR used by OMLLC,
becanse overall MRI usage grew very slowily between FY 2007 and FY 2008, due ta the
recognized recession andfor other factors. See %@m&\?&’ﬂﬁms, Tr. pp- 63745, 1049;
Alexander, Tr. pp. 2244-45; Meger, Tr. pp. 381-84; OMLLC Ex. 144.

6. Using a CAGR is helpful in smoofhing out a rather lincar curve over & 5 year
period. Itbrecogmzadﬁzat?herawasamgmﬁcant m@easemﬂmepﬁmanbchangamm
sarvxcespexfonnedm OnslewCeu&iym D,acqzuedaﬁxedmfﬁlmiate%% amfhatwnen
JDI reached capamty on the machme ﬂxe percent change leveled off.

61.‘ Thﬁ Agency Findings offered 10 e:q:»}anaﬁon asto why a 2-year CAGR is more ©

'reasonable to use. thana 5~year CAGR, and ihe Agency witnesses could not prowde one during

R ﬁ}cconteswdcaseheanng SeeJomEEx. L, Agsicy File, pp. 344 Thossie-Williams, Tr. pp. 637-

— 1049; Alexandes, Tr. pp- 224445 |
' 6& OMLLC reasonably relied upon a 5-year CAGR to pmjeci ﬂl@ gmwﬂz in MRI

- pmwdm in Onslow Cmmty
LE Market Share Agsmmyﬁ@m
4.
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63.  The OMLLC Application projected that it would capturc 25% of the market for
MRI scans In Cuslow Cornty in Project Year 1. In Project Year 2, ifs projected moarket stiare
would be 33.3%, and by Project Year 3, ifs projected market share would be 36.3%. (Jt. Bxh.3,
p-59 | ‘

64 OMLLC projected fo-perform 2,693 MRI procures in ¥ts frst year, to ncrease ﬂ'xﬁi '
mzmber by 4{%4 1% duning thésecond vear and to perform 3,558 procedires by the third year. The
Agency cencluéeé ma 70% 1 Increase ove{ fh:ree years was unreasonable given the historical
daia for Onslow Comlty MRIprocedurss. (JLEx. 1at 54142) ‘

65. In =addition, even though OMiLC projected to serve oply QOunslow Cotty
: paﬁém, "fheix.plgoje;ﬁc;né were based upon hisﬁerif;al mombers that included all patients who had
MRI procedures in Onslow County from. FY2003-FY5008, As a restlt of including patients
other than Onslow ‘County residents- in their base] the Agency contends that OMLLC’s
projections were necessarily inflated. (Ft. Ex. 1, pp. 543-44, 547) (Alexander Tr., Vol 11 pp. -
2130-31, 2139~2142) - S '
66. The Agency found that “[t}he apphcant did not adeqnabely demonstrate that the

assxﬁnpﬁons used to project market share at a nevw fadility account for the available capacity of

.;‘__ﬂ_xe emsungMRIscamers in Onslow County, particularly the under ut:hze& MRI scanner at

OMEL" (it. Ex. 1, p. 548) _

o _67: " The OMLLC Apphcahon projected am ou!;)aﬁent maﬁcet share equal to the
OMILC parcent of toial scanners in Onsiow County when' appmved‘, orl of 3 Scanners, or
33.3% The existing MRI promdexs in Onslow County, JDL and Onslow Memonal Hosplta], do

‘ :n'of currently split the a_vaﬂahle miarket. (Platt, VoL 8, pp: 1505-1506) ' Another factor aifectmg N

K
—25.—

000075 .




the market is that approximately 27 i;ercent of the paﬁezi.'fs in the county are leaving the county

for MRL (Platt, VoL 8, pp. 1505-1506)
68. OMLLC puporis to base its market share on the foﬂovﬁng Factors: offering

cardiac and breast MRI eapamiﬁms not currently availabie in Cuslow County; MRI isa proven
and effective tool in the dlagm}xs and treatment of camcer; increasing access {0 MRI setvices, for
obese &nd claustrophobic patients; 24 ph‘y sician support Ieiiers estauixshmg the first
freestanding, dedlcated outpatient 15T fixed MR scapner owned by local thSICI.unS in Onslow
County‘ and oﬁ‘e:mg a new, freestanding non~h05prtal~based MRI service in Onslow Comty @
Bx. 1 gt 548) . ' o
69.  OMLLC coitends that the physician letters of support in it application contzinicd
information regarding the pmmber of breast imaging MRI scans which may be pexfcmned. Other
pliysician letters. generally discussed the need for breast MBI in Onslow County, and their iatent
. to rf:fex pahents to the OMLLC MRI for ﬁus servzce. See gen@ralw;m Joint Ex. 3, OMLLC '
Ap"hcaﬁon, Extibit 17 -7 g X
70. " While OMLLC did include 24 physician fetter of support, OMLLC did siot use the
Ietters ina methodology to support the projected market share In addmon, alﬁwugh OMLLC

pwjecwd to serve only Onslow Couniy mdmts, the physmzzm letters mclnded paﬁents from

- e

outmde of Onslow County. (Alexanﬂer Tr., Vol. 1 pp. 2147-48) (Jt. Ex. 1 at 551}
71, Althmugh the apphm pioposed to perform cardiac imaging, ﬂ:ree Onsluw

County cardlologlsts declined to pim?s.de fetters of support, (D" Angelo Tx., V@L 10 at 1885- '

1886) _ ‘
727 At ml, OMLLC's expert witness, David Meyet, comectly points out fhat
: OMLLC was,ncot required to provide. volumes for breast and eardisc scans. (Meyer, Vol. 3, p.

-26-

000076




. 510) ML ?ﬁbyér'acknévﬂﬁdged that ()LiLli} was not ;meékxixi:ﬁﬁna ia@hxﬁng_vohnnz )
. pmjacﬁons\for breast and card:ﬁcscans (Meyer, VoL 3, p. 511)

73. An applicant can inclnde whatever it want§ o inclade in jts application to
demensﬁaie. the need for rts p*oje:;t; even if the Agency does not expressly request the
snformation. (Meyer, Vol. 3, p. 425) . .

74. “hm,mwmxcmddmﬁzaxﬂzmynawhﬁd§ﬂwﬁkmfhﬁowmﬂaia296nmjmt'
share in MK scans in-one year after opening Whe;:e there were aquady two other providers of
MRI in that same county. (Meyer, VoL.B, p. 536) "

75." M. Deniel Carter, OMLLC’s expert witness, testified that based on his

.a@mﬁmﬂzﬁisﬁ&ﬁn&wﬁhﬂn@NQMﬁm&toanuﬁhia&mla#mbarmnpﬂﬁpmﬁdbdhm
they gst.&fabﬁshed_ (Carter, Vol. i1, p. 2016) Mr. Carter did not know and had n‘ot‘done acn_y.
analys:s of any new provider that had Been e;ble to achieve a 25% market share one year affer
:'c?pexlijng when the new enfrant was cammgmio ama&etﬂzaia}readyhad two exxstmgscanners
(Carter, Vol. 10, pp. 1992-1993), ' |

76.- The Agaucy concluded that “despite a growing population, the use of MRI
. procedures haé'slowed in both the State of North Carolina and Onslow County; and, therefore, it.

1s unreasonable for the apghcant to assume, that as_a new provider of MRI services in the -
proposed serwceareawrﬂaanundemﬂhzedﬁxedmscannm:mOMH,ﬁ}aiﬁwﬂlmewe

'43.3% of the mal:ket share by s second year of service and 36.3% by the thizd year of service.”

,(mzm a552) | '

77. OMLLC fazledto useﬂle smfactars 1denﬁﬁedm1ts quanhtahveanalyms ina :
e&mdology to_support ifs pmjected maﬂcet shape OMLLC does not tell us how many cardiac

‘~",'or breasﬁ MRI pmcedurw xtpmjects to petfonn, hcmr many scans fo detect ortreat canger 1#;_'
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pfnjects to perform; how many obese and claustrephobic paﬁen’cs it pmjects to serve; Or
speczﬁcaﬂy how the bh‘VSLf':iall letters or the fact that ﬁley will be a new pmmder owned by -
phy&cmns will affect their market share. Therefore, the Agem:y properly conuluned that

OZMLLC’S market share pmjecti@ns were unsuppoxted and unrefiable. (Jt. Bx.1at 549)

i, Significance of }’xﬁ;)r_Agen;y Decisions
78 Much c\‘: ’OM’S aigx;meazlf: fesfs on’ the comparison between the current
phca&on and a prior apphcaﬁon For Lenoir fmaging LLC. '
79 All of the heaith planumg. em tendered and accepted by the Court duing the
coitested case hearing agreedl that, aside from the Statufory Review Critera a.{i Agency Rules,
' past Agency decisions, sefletted in the CON Secﬁan’s’Reqnired State Agency Findings, are the
. only subsfantlva sonrce of gmidance that pﬁfﬁﬁﬁal apphcams have with regard to' what the
, Agmcy expects and how it will address specxﬁu issues. See Sandiin, Tr. pp. 55—22{) Meyer, Tr.
-'EWZEWSSthITgpIﬁﬁ%&(ﬁmxl%ppzmﬁ£6
80. Boﬂl Ms. Ihome-mams and Ms. Alexandar acknowledged that apphcams do
rely upon past sefs of Agency Findings and the Agency ofien suggests “that apphcants review
speclﬁc sets ‘of findings 10 lesim more ahoutthe Agency’s treatment of a Specific set ofzsswas or
- c:rcumstances. See’lhﬁm&Wﬂhams, Tr. pp: 560-62, 590 : - ' oo
81 Cons:stency i its demmons is vely zmpartant to the Agency ‘Seg Thome—
‘ mams Tr, pp‘ 560-561, 687
82.' Ms Sandlm testified that she drafted the need and methodology élscussmn found
: m Sectio;im of the OMLLC Apphcahm based upon 4 structure she had premusly used or seen,
used in numesous ofher CON Appﬁcgﬁqﬁ's; See Sandlin, Tr Pp- 86-90; %m Joint Bx.-3,

| OMLLC App., pp- 41-72.
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83. In parficular, Ms Sandlin pointed to the previous, application prepared by
. Key«t ne Planming Group and submitted to the Agency on behalf of Lénoir Enaging, LLC, on 16
- Jame 2008 (hereinafter the “Lenoir Application”), which—like fhe OMLLC Application—also
proposed to develop a frefstandmg outpatient MRI facxhty Ses Sandlin, Tr. pp. 86-90; JD1 Ex.
58, ienoiri&ppﬁcaﬁon. Both Ms. Sandlin and Mr. Meyer pgﬁzfa&:to the numerous structural and
substantive similarities betwesn the OMLLC Applicaﬁ;m and the Lenoir Application, noting that
mmany areas tbe two werd essentially word-for-word d‘apkca% See Sandlin, Tr. pp. 90-99;
Meyer, Tr. pp. 367-68; and _om@c; Jﬁnt- Ex. 3, OMLLC App., pp. 41-72 gnd JDI Ex. 58, pp
84'. " The Lenoir Application was uiﬁmétely é;iproved"by.the Agency on 14 I;Tavembar
. 2008«—0n1y 152 days pnor o the OMLLC Apphcaizon being submitted on 15 Apml 2009 and
" c:nly 312 days before the 1 issuance of the Agency Findings at zssue in the’ instant case on 22
E Septsmber 2009. Compare IDIEx. 10, AgencyFmdmgs Lenoir Imaging, LLC (ijeetI.D No.
:: P~8I4i-03),p 1; Joint Ex. 1, Agency File, p. 504; IomtEx.3 OMLLC App., p- 1.

85. - Both ﬂ)e ﬁndmgs related o the Agency review of fhe Lenoit "Application

g (heremafte‘fhc “Lenon: Findings”) and the Agency Findings in the case at bar were preparedbv

} CON Sectzon pm;ect analyst Bemgtta Thome-Wﬂhams and were rewewed by CON Sectmn

_ teamleader Helen Alexander ___gngDIFx 10,p. 1; JomtEx. 1, Agency Fﬂe, - 504
- 86. The Lenoir F’mdmgs, bnwevm“ comam no dxscussmn of the failure of the
- ‘ apphcant o 1dentfy speczﬁc volumes of precedums tied fo the quaittmve factors cited In. thc
' Lenoir Applicaiion bemt, supportive of fhe need projections for the pmpasal See JDI Ex. 10,

PP 6-23; Thome—W‘ﬂhams 'I‘r pp: 590, 594~595
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87.  Inconfrastto the Lenoir Findings,‘.in the mstant rev;lev'?, the Agency found thatthe
@iiscnés‘ion:s i he ag;plicaﬁqn related to qualitative need factors—independent of the ernpirical
methodology—rendered the mcthodblogical need, volume, and utilization projections unrcliable.

%8. Ms 'Th“mA«Wﬁhams and Ms. Alexander. aoknnwiedged thit there were

| szmuanﬁw between Lenolr Revzew and the Opslow Review, but pozmed to differences befweeﬂ

the tgvo as the reason for the approval ‘of the Lenoir Apphcaﬁon and the msagppvd of the
OMLLC Ayplﬁcaiion A primary factor was shat the Lenoir Review was a non—competiﬁv;

" application, which pa:mitted th;a Agency to request addifional information from Le;mic Imagmg |
,n erder to detszmme conformity with Criterion 3. The Agency may not raquest additional
mfcman of an applicant dwing a competmve review, like the one at issue here. It was- a}so
mﬁ:adouttbaiiﬁehorﬁaiwasfhe oo—apphcanimlmom andthatLenerountyzsadﬁerent

4 cnuﬁ;tyvm:h a different popu}ailom See ‘lhome-Wﬂhams Tr. pp- 530—81 796; Alexander, Tr. ;rp .

2237-38, 524—25 o ) oy

89. Ms. ‘IImme—Wﬂhams had consxderable dxﬁicutty explaining why she made the

. ﬁndmgsthzishedldmﬁlepmseﬂtcasemnoemmg OMLLCascomparedto Lenczr This

Tn“btmal notes that in her m]mmy Ms. Thome-Wﬂhams was oﬁenumes mcapable of - -

':'e@lammg her ﬁudmgs or could not remember in order to just:lfy her ﬁndmgs as to bcth
apghcanfs
._ 90 However, Mz, 'Ihome«Wilhmns was oanszsmt in_not. changing her ulhmaic

) conclusmn as tc the dxstmchon ‘between the two and thai:t was a matter of dxﬂ:'aem counties and
: d1ﬁ’erent POPuIaﬁons and different apphcatmns. As such this Court notes ‘Ehe degwe of }.ack of . -

ns:stency betwaen the two a;:phcatnmgs.
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v,  Contrasts
» 91 .Unds.r I0A NCAC 14C 2701(18), different types of procedures are given
different Wﬁgh’t based—;xpon the Iength.of time required to orsmpiete the proceéu:eé. See Joint
Ex. 1 Agency Fﬁe, Pp- 27_:—76, accord Sandling Tr. pp- 159-60;. Thorne-Williarus, Tr. pp. 1028-
29; Platt, Tr. pp. 1484-85; Alexander, Tr. pp. 2176~'77 In parﬁcnlar 104 NC.A.C 14C
2701(18), provides in relevant part as follows: .
~O7E az@az‘zenf MRT proced'w'e without contrast or sedation is ‘

valued af 1.0 weighted -MRI procedure, one oudpatient MRT
procedure with contrast or sedation is vahicd at 1.4 weighted & MRE

. procedures, ... |

4.
. 92, “Conftast,” as used n 104 NC.A.C. 14C 2701(18), refers to the process of
introducing media it the human body for the purpose of obtaining more preciso images of
stfuctrn:cs within the body usmg magneﬁc resonance.  Seg Lindstrand, r. pp ‘1094~95; Bverett,
Tr _pp- 1774-75. Gadolintum is tbe standard contrast medzaused in MRI procedures, winch
' differs from tﬁf: wdmated coufrast used in. Computad Tomography (CT) scannmg procedm'ﬁs
See Lindstrand, Tr. pp. 1094-95; Everett, Tr. pp. 1774-79.
| 93. The OMLLC Application proiécﬁed that.the percentage of its contrast and! -

confrast procedures ~would mirror ihe hxstoncal outpatlent MRI expeuence of Onslow Memorial
" Hospital. Takmg the data found in Onslow Memorial Hospital’s 2009 Licepse Renewil
Application, 0MILC projected: that its procedure mix would be 44.68% contrast arid 55.32% _
| ‘mm—connast. See IomtEX.ES OMILCApp.,pp 6%1 accozdlomt Ex. 1, AgmcyFﬂe,p 134
' 9. OMLLC exp!mned that the - pnmary reason underlymg rts decision to project )
- confrast bascd upon the cxpenence of Onslow Memorial Hospxtal was-due t© the fact. that the

. ﬁospifal’s axpeﬁenoe mim)md that of ﬁ;e physicians . of Coastal Radiology Assomatw i
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. (hereiﬁaﬁer “Coastil Radiology™) who was to provide professional ié.terpfe’cat?on services at
OMLLC, and which isa parent of.OMILC. Ses Joint Bx. 3, OMLLC App., pp- 53, 60.
925,  Coastal Rmhology has read all of the scans on the MRI &t Opslow Memorial
" ’Hc;spitai sinoe approximately 2001 See Everets, Tr. P. 176%; D’Angelo, Tr. Pp. 1847, 1904,
The mere. fact that Coastal Radiology has tead all of the. MRI's at the hospital does not
auwmaﬁc:aﬂy tramslate into carcying the hespm; experience into a totally different extity. '
96.  OMLLC projected utilization for ifs proposed fixed MRI scanner would be 3,557
) un-weighted MRI procedures dmfmg iject 'Year~3 and then projected its ‘weighted MRT'
pﬁ:,hwdmes based on ouipahent contrast ufilization at Onslow Memonal H05pﬁa. (“OMHET). |
O’VfH’s outpatient procedum mix was 44 68% contrast and 55.32% non—conﬁ:ast during FY2008 ‘
(It. Ex, 1 at 549) | » .
. 97. Most MRI scans do Dot yequire confrast. (Feole Tr., Vol 8, pp. 1318-131
Conirast scans are more expenmve than non—cunﬁast scans. (Feoic Tr.,, Vol &, p 1322)
Contrast also carries a small but real nsk maaverse reactions, inclading death. (Feo;a Tr., Vol.” -
'8, p. 1320 | o
9. ’I‘he contrast percentage is sxgmﬁcant in czeatmg the MR; volume projectzons
Pugsuast to the pezfomoe stanciard set ﬁ)rﬂl in 10A N.C.A.C. 14C 2703(b)(3), the applicants
mﬂns rev;.ewarezequmedto meetapezfonnance sianda:rd of 4,118 WemedMRIScansper
. scannermihethrrd pro;ectyear. IOANCAC 14C .2703(b}(3), Gt Ex. 1, pp. 598—99)
. " 99, . Contrast scans are given greater wm@ﬁhan mmntmst scas. (Agency Ex. 8,
n 139) 'Iherefore, ‘the more canirast scams a pmvzdcr has the easier it is for the provider to -
raach the perfonnance standard offi 118 wmgiﬁﬁd MRI scais per scanner 3 the ﬂnrd Pmlmt M

1

yem:.
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100. OMLLC ‘stated in its application fhat "[based on their Historical experience
interprefing cupatient MRI procedures at OME, the physicians agroe theit 44.68% contrast

ufilization Is as reasbnnabie. éstimate for the proposed fixed MRI service." (Jt. Ex. 3, p27)

101.  However, the Coastal physicians bad no zole in the prf-’paraﬁon of the app}icaﬁon, '

did not pmvxde any mfox:mahon to be Lsed in the apphmon, and were not consolied ammt the

confrast perdentage be}:ora the application was filed. (See, eg, Everett Tt., Vol 10, pp. 1811

and 1816) _ _
102, Although Dr. D'Angelo testifiod ﬁzzi' shé was "fine” with the contrast percentage
of 44468%, (D Angelo Tr., Vol. 10, 1067), she revealed that she knew nothing about how ﬁlc
contrast percentage was detex:rmnad. (D’Angelo Tr., VoL 10, pp. 1869 and 1871} .

103.  Ms. Alexande«: testified ‘chat the Agaacy ‘?m&mgs incomectly comment on page

.549 ’r:hat ONIMLC projected inpatients Weigh.ﬁd MRI procedures based on ouf- patient confrast

uﬁhz&uon at OMH. 1\}'everﬂzeless, Ms. Alexander said that ﬁns error did not change the
' conclusmn that he 44.68% contrast Ievel was extramelymgh and xmsupnoﬁed- (Alexander Tr.,

Vol. 11 at 2145)

104 Ai' heanng, ﬂrze Was some eﬂdenpe offered by experts For OMELC regarding

"Why the expenence at JDI would not be a good mmsumg stick for the projected contrast”

vohumes at OMLLC OMLLC was not reqmred to-base ifs contrast parcentage on erﬂler Onslow-

Memonal Hos;m!al or on JDT's conitrast percentage. (Sand]m, Vol. 1, p. 184)
105 Dr. Evereitreads MR scans fm: muluple facﬁmw (Evaretf, Vol 10 p. 1841y Dr.

Evemett noted a "big vatiation" in contrast percentag@c across. Coastal's prastme (Everett, Vol.

10, p. 1818) The various sifes for whmh Dr. Evexeﬁ reads have different pmcem’agw of contrast -

based on the paﬁqnt papulatmn and ﬂle refemng physmlans.‘ (Evere‘a;t, Vol. 10, p. 1841) Aba_mt -

g
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| one third of the scans ﬂnai Dr. Bverett intemrets are contrast scam’: One third is obviously less
hain 44,63, (Bverett, Vol. 10, p. 1815) '
106.. Dr. D'Angelo also sees variation in the contrast pementag@e at the various sites for
which she provides ra_dioiogy cuvmge. (D'Angelo, VQLA]LO, p. 1872)

. 107. . Ms. Platt tasﬁﬁed that OMLLC’s 44,68% comrast' percentage did not fit with the
contrast.experience of other outpatient MRI providefs in Health “*Smce Area (HSAT) VI (which
includes Onslow County) in that no other provider hasthaihigh ofa percemge. (Platt Tr., Vol
8, pp 1496-91) - . |
. 108. . No evidence was oﬁ’ered at frial showmg any existing outpatient facility that bas
ﬂ:m exact same confrast perceniage as a hospital.  See also page ' 50 of the Agency File, wbzch
.shows thc procedure mix Ior Imspltals in HSA YL As show:u in the Agency Fﬂe, the contrast

percentages range from 0 t0 36.1 #i Healih Service Area VI, ahd ﬂze averaga among the

ouq;aaentfamhmmmzwmzzs% As is fhe cese with the outpatient failities, there is _'

sxgurﬁcant vana&an m contfrast percentages among the hospifals. Tt also shows that hospﬂzls
tend to have a higher mix ofco&ﬁastthantheﬂmtanﬁmgMRIpmvzdmmHSAVL{It Ex. 1,

p. 49,.50) (Pzatt, Vol 8 p. 1493)
109 Ms. Plaﬁ explmed that OMLLC Would have: fo have at Ieast 39 4"o ccnirast m

'orderto reach4118we1ghisdmlpmeedmesm Year 3, (Plaﬁ:tTr.,VoLﬂ P 1485)

110. ~Two MRI ouq;aﬁent cenfers are especlaﬂy noteworthy becanse of their .

- connectwnto the ovmers of OMLLC. (0t Ex. ] at'49) Eastern Radlologxsts Iric. (“ERT”) one of

'vﬂmOMLCawnezs,ovmstwomscannersm&eenvﬂ!eatanompmmtmtﬁcaued

.Gfeaxmﬂe MRI, Greenwﬂe MRF's conirast expenenoe is 36.1%. '.{'.he .other owner of OMLLC,-

-. Coastal, rea@sMRIscans atanmﬁ.paﬁmntcenterm()mven Cmmty caﬂed CoastalCaro}_ma
~34-
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Healthoare, P.A. Coastal Chroling's contrast petcentage is 264%.  (Plait Fr., Vol. 8, pp. 1491-
"+ 92) Thus, the actal experiénce of the owners at two ofbier otfipaﬁant. facilities in the same healfh
service area in Eastern North Carolina js not consistent with fhe piojected 44.63% contrast Yevel
at OMLLC. -.

111.  In oider io bave the exactly the same cutpatient contrast percenta & as Onslow

Memorial Hospiial, OMLLC's patient population woiild haveto be exactly the same as OMETs

patient population.  (Feole Tr., Vol 8, p. 1333) Dr. Feole testifiéd that this would not be

realistic, sincé an outpatient facility and a hospital 2re totally different Facilities. (Feole Tr., Vol

8,p. 1332) Dr. D'Angelo acknowledged that fhe OMLLC contrast percentage right not be the

sarne-as CMH’S courast peroeﬂiagé. Ttis the p&ﬁeﬁfs-medical condition that drives the decision
to administer contrast. (Feolé Tr., VoL &, p. 1319) ‘ '

112, The overaii average contrast experience I Oﬁs]:ow Connty (which is based en
TOTs exporience and Onslow Memorial Hospital's axpenenoc) is 31.6%. (OMLLE Bx. 'ai 103)
_ A 31.6% gnirast pereentage would not permit OMLLC fo reach the performznce standa:ed of
4,118 mig’htedMRI scansinYear?:

©113. The OMLLC Apyhcanon failed to. incinde suﬁcxeni data to demonstraté that the

com:rastproceduresaiaﬁ:eestandmgdiagnosﬁccenterarethﬁsmepercemag&casahaspml

MRT scanner.

3. CRITERZON4
NC. Gen- Stat. § 131E-183(=)(4) (“Cntemon 4”) reduires the foﬂovwng. .

, Where altemzilve sethods of meeting the needs for the proposed pmject
. exist, the applicant shall demonstrate that the feast costly or most effective.
altamailvehasbeenpmposei ' - e .

-35- -

000085




114. " The Agency formc‘i the OMLLC A@pl;lcaﬁon &id pot adequately demanstrai’e that
the proposed project was an eﬁ’ec&ve alternafive, anxi was thcrefo*c non-conforming with |
Cnteaon 4 based upon the Agancy s ﬁndmgs of non-comio nnriy under Criteria 1 3,56,7,8°
18a and 10AN.CAC, 14(2.2700. (t. Ex. 1 at 553) (Alexander Tr., Vol. 11 at 2149:50) '

115, Had OMLLC been fo.uad conforming with the other Statutory Review Criteria
- and the Agency Rules, then the Agméy would have determined that thé OMLLC Application
Wﬁs‘ Cﬁﬂi;OHﬁing with Criterion 4. Thus, ﬂze Agency’s ﬁndingof non-conformity under Cﬁter%on
4 for the OMLLC Applicafion was a derivative of m’har ﬁndmgs _

116. Therefore, if the Agency erred in its dstermination that the OMLLC Ap?ﬂcaﬁon
. was non-conforming with Criferia 1, 3, 5, 6,7, 8, 133, and the A,ganpy Rula;, the O}&LQ
Application weuld be conforming with Criterion 4.

4. CRITERIONS - '

N C. Gen_ Siai'. § 13 1E-183 (a)(S) (“Csiferion 5™ requires the follomng.

~ -Financial and opm‘ahena!mnjemons for, the project shall damonstrate the
" ayailsbility of fonds for capital and opefafting meeds as well as the
. itmediate and long-ferm financial feasibility of the proposal, based upon
reasonable projections of the costs of and charges for providing heslth
'~semwe by the person proposing ﬁze service. '
- 117.' Critefion 5 has two components (1) the applicant must demopstrate the
L -amﬂabﬂxty of ﬁmds for fhe capiial an(i operabng needs of the project and(?.} the appllcaﬁf.must
, demonstmte thatﬁw project is financially feasible. (Aicxandea: Tr., Vol 11 at 2150)
‘ 118, Tbe Agency concluded that OMLLC did not adequately demonstrate -the
.avaﬂabﬂﬂy ofﬁmds for the cspital ami ope:atmg needs ofthe project. (Jt Ex. lat 5674)
119." “The’ OMLLC Apphcamm pmjected fhe to’ial capital cost, of the project af,

’ _$2,521,zos 00, (Jt. Ex, 1at 560) @t Bx. 3 at 102)
-36-

000086




‘ . 120. Inthe nndmgs, the ; Agen"y conﬁiucied that OMLLC failed to mclude the taxes and
freight charges as ‘part 6f OMLLC’s capital costs.. (Jt Fx. 1 at 560) Whﬂe the Agency
acknowledged prior to ‘the hearing that OMLLC had included freight charges as pa’rt of ity capital '.

“costs, this did not change the Agency’s conclusion that OMLLC did not adequately demdnstrate
the avaﬂahﬁi%y of funds for the capital and Gm‘aﬁngneeds of the project. (Alexander Tr., Vol.
11,5 2150-51) ' ' | '

oL An appﬁcanﬁmustmclu&e all costs associated with its p*o_}w ’I“ms mclud&e sales

tax. ‘OMLLC was reguired to pay salae tax and this ammmt should have been inclided in the
| OMLLC Apphca,uon-. ‘ ‘ ‘ -
122. The Ageﬁcy calenlated the tax omitted from the OMLLC Application by using -~
6.5%. Based on the Ageacy’s caiclﬂztif)n, the omitted sales tax totaled $129,786.00. (Ot BEx at
_561) When the Agency added the projec'tbd sales tax to the capital cost prcjected by OMLLC, .
the capréal onst of the pm}ect totaled $2,6‘4 936.00: - msrefore, the Agency conrlwied ﬂ:aa:t -
' SZ,SZI,ZGS 00 capital oosts pro_gected by OMLLC in fhe Pré Forma were not reasonable or

"rehabze (fwmzsaz) 3 '

' 123 David Meyer, OMLLC"s expert, admitted that he filed to 'inch.zd'e the sales tax

- _"forthecostofthebaﬁKIscannerandthecontrastmgectormﬂEOMLCcapﬁalcostfonnwhen' .

-’ he prepared the application. M. Meyer agrwd that the OMLLC Application should have
mcluded 6. 75% sales tax totaling $138 534.00 based on the purchase pnce of the MRT scanner -
. and the contrast injector stated in the vendor quéte prowded by Siemens and inctided n the . -
; MLCApphcanon. (Meyer T, Vol. 3, pp. 434-37) | e ’
124, The pmject was proposed to be ﬁnanwd entirely thh bank loans from First

Citizens Bank. OMLLC .pgmaded throo funding letters from First Citizen’s Bank with their
-37 a
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Application. Each of the ﬂ:xree funding letiers included the loan amount, the purpose of the loan
and a forecast of the terms of the loan. One-of the ﬁm&ing fetters provided by OMLLC was a
loan of $2,052,352,00 to cover the cost of the machine, and one was a loan of $383,200.00 o

cover the cost of leaschold img; provements. Thus fhe fotal funding to be provided for the capital ’

costs of $2, 435552.00 did not exceed the $2,654,936.00 fotal. capital costs of the projected

project. {Almande‘* Tr.; Vol. 11, pp. 2151-52) (. Bx. 1 Pp- 562~64")

12_5. i&ﬂham P. Franklin, Jr. of First C*t:zems Bank testified mat ﬁze bank’s lepal
counsel drafied fhc ﬁmdmg letier, and rehied on mfomaimn from the bcm‘owe:r about the amount
of money néeded. The letter 5ays noﬁ%g abowt loaning more money to anyone. (Frauklin, Vol.
7,p. 1196) _

‘ 126. Ms. Alexander testified thatbecanse OMLLC was shmt of ftmds neoessary to eover

ca;}rfal, the Agency Inoked atthe tctal funds avaﬂaiﬁa o éetf:nnme if there was a&eqmte funding

- available to cover the pro;ecﬁed cost capifal cost and workmg C@ﬁal of the nroject. The

OMLLC Apphcatzon pmjecwd start-up am‘ﬁ working capﬁzl cost of $150 0@0 €0, and provided a
fandmg SOCIIGB for $‘250,000.00. While this difference left.an extra $100, 000.00 available to
OMLLC, it wés not adequate to make up the differance'i‘aetween the $2,654,936.00 capital cost

of the progected pro;ect and the $2,435,552.00 finding available for capital cost (Alexander Tr.,

Vo}_ 1, pp\2151~52) gt Ex. 1 p;p. 562-64)

' 127. ‘The OMLLC Application oontamad no docmentatmn winoh indicafed a ﬁmémg

) source for the capxtal cost shortfalL The apphcant OMLLC was the only entity to provide a

cerﬁﬁcauon page for the application. The ulﬁmate parent entities Gf OMLLC, Eastem

Radmlnglsts, Inc, and Coastal Radmiogy, PLLC elected; pot to mclude any mfo;:maﬁon :
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,concemin_g:tﬁeir finzncial positions, and no andited financial statements “for any eniity Wél;:
included with the a{'Jpﬁcaﬁon. (Alexamder Tr, Vol 11, p. 2155) A
128.  The omission of sales fax was not a ';changé in a project” that implicated the cost
_ overrn pxcmsmns of N C. Gen. Stat. 131B-176(16) that allow an applicant to mend up to 115%
of its approved capxm before another CON is reqmred. (Carter, Vol 11, p. 2013)
129, « OMLLC centends that the Agency should have “conditioned” the’ applicafion to

.;ﬁﬂﬁﬁeﬁmzﬁkéﬂgébcmmcnmﬁaﬁoffmmﬁmgﬁnihesﬂarwx:B&pl@@ﬁra&ﬁmﬂﬂ%ﬁp&ﬂxﬁ

the decisi'on to condition an applicant to provide Jmssing i;lfom‘at;tan is d:scraﬁonary with the
Agéncy. (Meyer Tr., Vol 3, p. 509} Ms. -A'Iexander explaﬂed that the Agency does not
.-condition an applicant to prpvidé missing docmneﬁ*;aﬁf:-m of irmdmg_ for sales tax unless the
applicant is conforming to all other criteria Furthermore, i the case of a competitive revie
%hééﬁﬁmﬂﬁmmﬁbeﬂﬁngmnﬂwdagﬁké@bdbﬁﬁthgamyvﬁﬂ;amﬁﬁgnﬂanpﬁmml
=130, Inﬂmiﬁﬁmﬁezg;?ﬁﬁxkk.Akﬁamkgamiy%.IhﬂumﬁWﬂﬁmmsﬁﬁﬁkdﬂﬁiV
' K they dzd not consider whether the Omfc Appﬁcaﬁoxi could be conditioned on the i.ssue c;f

omzttmg capxtal costs in the fonn of sales tax related to the purchase of the MRI, becauseﬁley
’ | had already detenmned that the Application was nonmnfommg wzth Crrtenon 3 See Thorie-
Wilhams Tr. pp. 689-98; Alexander, Tr. pp. 2150-53, 227477,
131. The fesﬁmony and other evidence oﬁ‘ered at the hearing did, however indicate
: thst the omlssmn of a capital cost, standing. alone could be oon&xhoned by the Agency. See
1“?‘3)’;3&3 TI~ pp,. 326-332; Thome—Wﬂhams,A Tr. p. 690; Cartér, Tr. pp: 2017~18, Alexander, Tr. pp.
" 515053, 227477, Also see genemlly, o.g, JDT Ex. 7, 9:10, 15, 1819, 21, 2628, 46, 48, and"

 50:53; OMLLC Es. 135-138; 142; and 144.
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o 132.. Ulimately; Mr. Carter az;d M Meyer conckuded that the Agency, within its
disoretion, showld have found: the OMLLC Application conditionally cemjsmh}g with the
requirement that the applicant document the availability of fands under Criterion:5. -See Carter,
Tr. pp. 196267, 2017-18; OMLLC Ex. 144, op. 4-5. Ses Meyer, Tr. pp. 52732, 500. There
cottainly s no prohibition preventing the Agency from condifioning the OMLLC Application on
this issue, 80 iong_asi_t was o‘cherwisé canfmﬁng.

133.  There was no evidence produced ai_malshcwmg that the Agency dbused s

discretion by not conditiening OMLLC to provide the missing documentation regarding the sales

s 9Tt

tax. In fact, the findings vpon which OMLLC relied are éjsﬁngulsnam@ from the present
sttuation:

o .Health Service Avea II 2004 PET Scamner Review (JDI Exhibit 21):  This
application was not missing any capital costs. * There was a typographical error
_in the Figh Point Regionsl Health System CFO letter. The CFO letter commiited
T fimding for $2,947,171 and the Section VIII capital cost form said the project
- .-+ would cast $2,967,171, so there was a one digit difference, amounting fo $20,000°
' differénce, between the two docnments.  High Point Regional proposed to fimd
.. fthe project fromi its reser¥es and included a copy of its audited financial’
* statemients in the application, which demonstrated it bad ample funds for the
. project. See Exhibit 21, page 16,- High Point was conditioned fo provide the -
" Agency with a Jetter from the CFO committing sufficient funds for the capital and
“working capital needs of the project. See Exhibit 21, page 17. o

. NCBH Outpatient fmaging, LLC (OMLLC Exhibit 135):  This application
™ was ‘not missing any capitel cosfs. Rather, the issue ‘was that North Carolina™ -
Baptist Hospital and Wake Forest University Health Sciences did not provide -

o Presbyterian’ Hospital Mint ¥GH, LLC (OIWLLC Exhibit 137) This- "
" . application was.net inissing any capifal costs. " Rather, the applicant proposed two -
. differenit types of financing: (1) reserves; or (2) bond financing. The Agency
. requested clarification regarding which entity would be funding the project.

o Porters Neck Imaging, LLC (OMLLC Exhibit 136); Porters Neck Imaging
. . omitted sales tax from its application, a fact which was pointed out in the
" coimmients that Aflantic Orthopedics submitied against the Porfers Neck Imaging’

R —4!’-.
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application. ' See OMLLC Bxhibit 105. However, in its resm.ses to comments,
Porters Neck Iuaging pointed out that it had an additional $225,170 in reserves to
pay for the sales tax. See IDI Exkibit 96, page 3. That is not the case here;

_ because OMLLC did not have sufficient additional funds to cover the missing
sales tax.  Moreover, whils Porters Neck Tmaging was found conforming under-
Criterion 5, its apphcaﬂon Wwas ulfimately disapproved. .

134. Independent of the Agemey’s ﬁndings regarding the doéxﬁnmt;aﬁon__ of the
availzbifity ‘of finds necessary to develsp the project, the ‘Agency further concluded that thé _
OMLLC A;)piicaﬁon failed to demonstrate. the financiai feasibility of the project as proposed
mléer Criterfon 5. See .Tomt Ex. 1, Age;zr"y File, pp. 554«55 The Agency Fm&ngs cxte two
separats bases for its ﬁndmg of nan—cenfeﬁmty under thls-second componeut of Critedon 5.

135. First the Agenoy cited the fact that the financial pro;ectlons were premised upon
‘the need analysis discussed under Critérion 3, which the Agency detéruined was. unreasonable. -
'Ihas, -given the fact ﬂzatthe assumptions underlying the financial projections wers demed '

’ ‘uhreasonable, the'Agenicy, concluded that OMLLC failed o document the financial Lcasibﬁlty of
. the facility. Seeid. ’
136. Secondly, the Agency cifed to what it mtexpmtad to be undocumented opexational

© T costs related 1o staffing under Cntenon 7. Thus; the Ageﬂoy concluded ﬂxai the projections of

o _opérational ¢ costs- andexpenseswereunreasonablemtbaﬂheyfhﬂedto aoeor.mtforcertamﬁxmre”“ o

staffing costs. Seoid |
" 137 Bachof these aceas is addressed more fully herein.

‘ 138, The Agency witnesses testified that, had OMLLC, been found conforming with, in
‘the first inistance. Critetion 3, and, in the second instame Criterion 7, the Agency would have
determingd that the OMLLC ® Application. was conforming with the finencial feasibility

- compcment .of Criterion 5. . Thus, the Agepcy’s finding of non-conformity under this propg of .
_ap-
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R Criterion 5 for the OMLLC A.pplcaﬁon was 2 derdvative of other findings. ' See Joint Ex. 1,

Agmcy Flle, Pp- 564-65; 'Ihome—Wﬂuams Tx: pp. 704-05; also see OMLLC Ex. 144 pp. 4-5.
Thefefore, if the Agency e::ced in its determxnﬂlon that the { ‘\/ﬁLC Applzcaﬁon Was DOR--
conforming with the Criterion 3.and Criterion 7, the OMLLC Application shomd have been

determined to be conformmg with the ﬁn&ncaal feasibility requirements of Criterion 3.

f

5. CRITERICN 6

. N.C.Gen Stat. § 131B-183(2)(6) (“Criterion 67) requires the fo}}ow’ing:
" 'The applicant shall- demaﬁsﬁ:ate that the- pmges.;md pro;ec‘wﬂl not resulf in

VMNECESSATY u@ncaﬁcm of exzstmg Jv"zppmfved healﬁz semce capabilities
or facilifies. :

139. - The Agency determined that the OMLLC Apphcatxcn proposed “to acquire O
" more than one fized MRIT scanper and to establish a magnosuc center at a new miedical office
complex i in Onslow Cmmiy which was -consistent wrfh the need datenmmﬁan in the 2009
sm IomtEx. 1, Agencv File, p 56&,@@ Iomthc. 3, OMLLC App p- 10; OMLLC Ex.
) 101 p- 149 -Agency Ex. 8, p. 149‘ The Agency mnaﬂleless 'conclu&ed that, due_ 1o 1&;
" determination that the OMLLC A;:phcaﬁon was non—ccmfomxmg with Criterion 3, the apphcan:t
dld nbt demonstrate that the proposed service would not result in an unnecessary duphcaﬁon of
emsbngMHserwws Seeids 'I‘.iaemeAWﬂhams, Tr. pp. 705—96 Alexander, Tr. pp. 2156-57.
140. Had OMLLC been found confonnmg wﬂh Criterion 3, then the Agency would
have detennmed that the OMLLC Apphcanou was conforming wxﬁl Cntenon 6. Thus, the
'Agency’s ﬁndmg _of ngﬂ-qoﬂfounﬁy .imder Criterion. 6 for the OMLLG App];caﬁon ‘was a
“derivative of other findings. See id: Thorne-Williams, Tr, ﬁ}. 705-06; Alexander, Fr. pp. 2156-

57 alkso see OMLLC Ex. 144, 9. 5.

-4 -
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' 141. Thus, to the extent that the Agency erred in fts determination thﬁ'fhe OMLLC

' Application was non—cenfcﬁning with Ctrtﬁmm 3, the OMLLC Applicafica would be -

conformmg with Criterion 6. Seeid.

6.  CRITERION7
N C. GBIL Stat. § 131B-183(a)(7) (“Cmianan 7") provides that:

The applicant shall show évidence of the avai]ablkty of resouxces,
inchiding health manpower and 1nanagement personnel, for the provision
of the sewwm proposed to be prov:dad. _ "

"~

administrative, clinical, and suppott staff, as well as operational costs relaﬁed thereto See Iomt

Ex. 1, Agemry Fﬂe p- 568—69 accord Iomi:E&B OMLLCApp pp. 93-95, 126. The Agency .

fmcth@r found that OMLLC adequately decumcﬂted zt pOhCIeS and procedures relatad to ifs staff
and doctmmrted ﬂm avaﬂ.abﬂrty ofa pmposed medzcai dlrector 1d; acoard Iomt Bx. 2, ID1

o App pp: 315-20, 347-62.

k

143, The OMI,LC Apphcam)n proposed that the new OMLLC facﬂlty would be

managed by Eastem Radmieg}sfs (hereinafier “ERT") wlnch was.a patent compm / owmer of

. ﬂ@ apphqant egﬁty? OMLLC: See Joint Ex. 3, OMLLC App, pp. 12, 93-95, 126, 176-97; Meyer,

- T i:p.-ﬁ-(_}-is; McLanghlin, Tr. pp. 45361.f Tn rettim, f;: providing i}@agement services, ERI
;. *ém-uld be'ﬁaid a management fee, Which was ﬁcl&éed in the o;‘-yer.aﬁona'l costs for the fao&ﬁiy i}i ‘

the ﬁnanma}: proformas. See Joint Ex_ 3, OMLLC App, 12, 93-95 i26, 176-97; alse see. ’

| Meyer, Tr pp 310-18.

144 Tj:us management relatmnshrp was o be govemed by the pnmsmns of a.

management agreememt Whlch would be executed at some poinf in the future. See Méyer, Tt. pp.
310-18; McLaughin, Tr. pp. 453-61. OMLLC, provided an unexécuted and incomplete draft

a3

.
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142. The Agepcy nofed that the ONILLC Apphcahon 1denﬁﬁe& it’s PIG_}GG‘B&‘




 version of the agreement as Bxhibit 4 fo the Application. See Joint Bx. 3, OMLLC App, pp. 1;76~

97; Meyer, Tr. pp. 310-18; McLaughhn, Tr. pp. 453-61; ' |

145 Thé Agency' vﬁtue:éses were avare that the draft managemént agreément ‘was

- mcompzeie and had not besn execnted. Sce 'I‘homa-Wﬂﬁams. Tr. pp. 709-20; Alexander, Tr. pp.
2258-69. Both Ms. Alexander and Ms. Thome—Wﬂhams admit that it was not uncommon for .

appgcants to pruwéu unegecuted &aft versions of suuh agreements in apphcaﬂoﬂs Id. Based

oti the CON law’s prohibmon on manrmg financial ebhgai:ous related to the deve&opment ofa

CON—reguIzted service prior to the jssnance of a CON, they further acknowledged that OMLLC
was bazrad from exec@ng a fmal version of the managemvnt agreement prior 1o ﬂle appmval of
' the OMLLC Apphcaﬁan by the. CON Sectton. See ’Ihome Thorne-Williams, Tr. pp. 709-20;
Aiexandez Tr. pp. 2258-69; compate and accord N.C. Gen. Stzt §§ 131B-176(7) and (16)

146. The Agency, Imwwer, wncluded that the draft management ag:ceement provxded

by QMLLC was 1ot cezzsxsimt with ﬁze natraﬁva d:scussmn ﬂf stafﬁﬁg fomld in the body of the

_application. See Joint Ex. x,-zﬁ-gemy Fﬂe B. 568~69' Thcme-WmamS, Fr. “pp. T09-20;

Alexander, Tr. pp. 2258-69; co _gl_;mglomt}ix. 3, OIVHLC App, pp. 12, 93-95 176—97. )
A 147 Both Ms. 'Ihome—Wilhams and Alcxander were aware of the mpmenizﬁans n

the narrative por&ons of the OMLLC Apphcanon mdlcanng that all costs associated with the

"opexaﬁnnsmanagerwaretobepmdbyERIaspartofthcmanagementagrmmL See'.[‘home—.. )

" Williams, Tr. pp- 709-20; Alexander, Tr. pp- 2258~69 compare Joint Ex. 3, ONiLLC App, pp.

. 12,9395 Y@t, both interpreted the Ianguage found in the draﬁ:mmagemcnt agrmmt as bemg' -
mcensxstent wzth fhe narrative. See Ihome—Wi}hams Tr. pp 709-20 Alexander, Tr. pp 2258{ B

69,
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148.. In pamcular, boﬂz Ms. Alexander and Ms. Thorbe-Williamms concluded that the
OMLU‘ ‘Application failed to document the costs B.SS{)Glafﬁu with the operaiions manager. .
149. Both Ms. Mexander and Ms. ThomeJWi}}zams admitted that the draft
mznagement agreernent was amblguous on cestain issoes, omitied terms, and lacked an Exhibit
.D, as :efereﬁced‘ in Exhibit B, to the agreement. Ses ’{homa-Wilhams T pp. 709—20 :
Alaza:ider, Tr. pp 2258-69; accord IomtEx 3, OMLLC App, pp. 176-97. Ms. Ale.,anée' also
' acknowleageé that, sinee there was no Exhibit D to the drafl managemeni agreement, ﬂlﬁfe were
1o speciﬁcally identified costs that would be passed—ﬂ:arough.to the OMLLC fagﬂli}r. See.
' Alemder, Tr. pp 2238-69 ' | .
150. T‘* narrative of ﬂle application, however, speaﬁcaﬂy stated on page 93:
OMLLC will have a management agreement with ERIL which will
provide administrative oversight (Operations Momager) for’ the

proposed facility. The Operations Memager salary is included in
the Momagement fee shown in the proforma finamciad statements.

.JcmtEx. 3, OMLLC App, p- 93.

151. " The OMLLC Apphca&on further provided a chart reciting ail of the projected . -

) stafﬁngforthe facility on page 94. Anetemthatcbartstated.

Note: Operations Manager salary paid by EREL as per the
Management Agreement. Therefore, the solary is included in the
.. managemerit fee skown in.the proﬁ)rma ﬁnanczal statements -
- . " Section XIIL .

Toint Ex. 3, OMLLCApp,p 94,

152 As represwted in each of the above—quoted statemmfs, the: financial pmfomas .

mcludﬁd n ﬂle OMLLC Appllcahon oamamed a line-item. for the management foe };ayable to

“ERI Seezomtﬁx.3 OMLLC App., p. 126; compare, Meyer, T¥. pp. 310-18.

153 Ivﬁchaéi Mc[aughhn, MD., as the pres:tdem of ERI, would be the. person WlﬁlA

' éutﬁorityj to execute a final version of the management agreament. He stated that it Was the
45~

000095




wmtention of ERY fo proﬁd& the operations manager as a sop-pass-though cost, and one which
was covered by the based J::ngaagezz:}ent fee provided umder the draf‘.: agreement.  Seg
McLaughlin, Tr. pp. 453-61, '
| 154. Dr. McLanghlin ggiiainéd. fhat this 35 the amengement that ERT Bas used at other
* facilities which they manage. The reason for this is .due to the fact ﬂmt there is no'need fora -
fudltime qpez.ations. manager, and it was intended that a siugk:.indiﬁdual would serve as a shared
-operations manager for multiple facilities mder ERT's management. This shared operations
' manager would be compensated by ERT and would be allocated as a fractionsl full-time
 equivalent (Bercinafior "FTE") for each of the facilifies which were managed. See McLaughlin,
Tr. pp. 453-61. _ . .
’ 155._ - Dr. McLanghlin szgaed the 16@31_'. of intent for the OMLLC 'Appﬁcaﬁen, as well as
& check from BRI fo half of the CON spplication filing fé. ‘This is some indicia of ERT’s intont
to comply with the representatiops in the OMLLC Applicaﬁbn, ineluding that the operations
| managm"s expense would be paid E}y ml See Jez;r:t Ex., 1, Agency File, pp. 16-17; Alexandez,
. Tr. pp. 226?0-61. ‘ .
156. Walter Lmdsirand, the COO for ER."[, te:stlﬁed that the draft version of the
‘agreement thch was mcluded in the OMLLC Apphcahon was little more than a template,
- WhlchhadprewouslybeenusedbyERIforotherfacﬂlﬁes, andlackedtheﬁnallanguage which -
' '.wonld apply to. the managemerdt ofﬂze OMLLC Facﬂzty See Lindstrénd, Tr rp- 1151—53- E
.‘ 157. Whﬂe M., Alexander vxewed the draft managemem agreemaﬂt as being
: mconsnstent wzih the naxmhve discussion regardmg the oparauons manager, the draﬁ agreement o

did not expressly conﬁadwt the mzmixve. See Alexander, Tr.p PP- 2260—6 1 .

Tt
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158. Ms. Thome Williams agreed fhat while the -ropreserfations in the draft

m@égexil?ﬁt agreement as to who would pay for‘ the cost of the (;pemﬁoné manager were
- ambignoas, the represeniaﬁpn‘in the body, of the application fhat fhis cost would be paid by the
mznagement éompaziy, was not ambigaous. Thorme-Williams, Tr. pp. 709-20.

159.. Both Ms. Alex_&;zderl and Ms. Thome«Wﬁliams agreed that if the OMLLC
Appﬁcaﬁon Was otherwise conforming with all other Statutory Review Criteria, ’rhen the
&'eﬁ.cieﬁciesi cited under Criterion 7 could have been conditioned. See Thome-Williams, Tr. pp.

- 709-20; Alexander, Tr. pp.2260-61. '
7: - CRITERIONS
N.C. Gen Stat.§ 131E-183(a)(8) ("Criterion 8") provides that:
" The apphcant shall demonstrate that the provider of the proposed services
will make available, or otherwise make artangements for, the provision of
- the necessary ancillary and support sérvices. The applicant shall also
: demensfraieﬂxatthepmpose&smcenﬂlbe coordmaiedwrﬂl‘che existing
health care systf:m. A
'160. I concluding that the OMELC afplication was nonconforming to Critezion 3
" the Agency again pomted to purported Inconsistencies betweeh the draﬁ management agreement
. aﬂached to the QMLLC -Application as Exhibit 4 and the affirmative re:presemta‘ﬁons in the .

- ap’plicaﬁon nanaﬁve and financial proformas with regard to ancillary and support services. Joint

CoEx Y, AgencyFlle pp. 57071

161. In addifion to these ﬁndmgs the Agency also ‘concluded thaf it was unglear

e Whether housekeepmg and purchasing services wotild be pro‘nded atfme OMT.LC facility. Id

T 162... Both Ms. Alexande;c and ‘Thorme-Willisms acknowladge ﬂiat the financial -
_'profonnas for the OMLLC Apphcahan -did- include an opaaizoml cost line-itern for
‘. “chsexeepmg/ Laundry.” See See 'Ihom&Wﬂhams, Tr. pp. 709-20; Alexander Fr. pp. 226&-— )

'61 accord JomtEx.?’ OMLCAPP., p- 126,
47
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163. David Meyer testified that all housekeeping and lanndry costs were included in
- the line-ifemn #Hed to those selmct:s in the ﬁnagcial proformas and'tbét, in His experience, the
Ageney bad not mmad more documentation:of such services in prior decisicns‘.. See Meyer, Tx.
pp. 310-18. o '
" 164. Ms. Alexdnder testified that while there was a linedtem cost identified for
Eaﬁse&eeping and laendry services, there was ﬁg,,ﬂocum&piaﬁoﬁ in the application regarding who
would bf: pmvi;ﬁng these sexvices. See Alexander, Tr. pp. 2260. Tn parﬁm}ar Ms. Alexander
testified that documentation of the semce agreemenfs or contracts for such sexvices should have

" been mcluded in the apphcahe& See Alexander, Tr. pp. 2260-61.

165. ’Vf_s. Alexander could not, however, cite to any prior _ﬁndings_v@ere the Agency
had roquired addifional memioﬁ of the provider of housekeeping and Iamndry services.
Ses Alexander, Tr. eP- 226061, Iast as i the honsekoeping and Jumdry services, the
‘ OMLLC Apphcaﬁan ﬁnanclal profonnas contained no documematmn related fo other service
providers, but the Agency did-not find at the dacmgaataﬁon for these services was Iackmg.

despite ﬂxs ﬂst that the casts aﬂocated for those services far exceeded those allocatcd for laundry

and housekeepmg services. See Alexander, T pg). ZZGMI compare Jomt Ex. 3, OMLLC

. Appap 126.

sermwn, did not cite a failare 1o pmwde conttacis Gt agteemenfs related to 'fhe provasmn of ‘

- Jaundry and housekeepmg services as related by Ms. Alexandsr but mirher incloded a smgle

"smnmeMﬁwasmclwmderthbdm&managmnmtagmemmﬁ%ﬁwﬁmr'<

housekeepmg services would be pmmded by the mamgmnegt Company- Joint E?L 1, Agﬁnc}’ ,

Fﬂe B 571
4B~
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. 167 dn the issue of pmchésing services, Mr. Meyer testified that thege was 1o need
for a deé}catqd staff member for parchasing of eqtﬁpmenﬁ He testified that all purchasing |
" responsibilifies would be the responsibilify of the staff members constifuting the 2.4 FIEs

allocated fo “Registration / Receptionist” positions, which were described in a job de;cripﬁera- ‘
inclnded i as part of Bxhibit 10 to the OMLLC Application. Ses Meyer, Tr. pp. 310-1 8; Joint
Ex. 3, OMLLC App., pp. 93-94, 361-62. The costs for these support staff @mel were
accotmted-for in fhe financial proformas nnder fhe “Support Personmef” line-ifem in tho financial
proformas. Se¢ Meyer, Tr. pp. 310-18; Joint Ex. 3, GMLLC App., pp. 93-94; 126.

‘ 163. Ma. Alezander also admitted that there is no Agency requirement that an
a;;pﬁcaiion’s proformas inci};de 2 specific line ifem for staff to perform pmchamng. Alexander,
Tr. pp- MI- . ’ _ '

169 In confradiction fo the Agency’ s ‘conclusion mmder Criterion 8 the Agency

- Fmdmgs found that the OMLLC Application was conforming with the Agency Rule:s regarding

.- suppert semcms and staffing, codified at I0A N.C.A.C. 14C 2704 and 10AN.CA.C. 14C 2705.

See Joint Ex. 1, Agency Fﬂﬁ PP- 603-07. Mt Meyer tesﬁﬁed that the point of these reg;ﬂaﬁons

.: was 1o assess the ‘adequacy of the staﬁing and suppori: services documcnied in fhe application
and thai, Wlthﬂ'(lt mom, a ﬁndmg of confonmty Wlfh these rules should res_ult‘m a ﬁndmg of
; confomnty under Criterion 8. See Meyer, Tr. pp. 310- 18 Ms. Thom&Wilhams oould not citea

. reason fordxstmgnshmg between the requirements of the Agency Rules and fhose of Criterion 8. .

. .Thgme-Wﬂhams, Tr. pp. 709-20. o

) - 170. mhmately, the Agency adnmted that, were the OM};LC App}lcaﬁon otherwise
e ccmfoxmmg with afl other Swtutory Review Criferia, then fthe deﬁclencms cited under Cntemon 8

o could have heen conditioned. See Ihome»Wﬂhams, ‘I‘ T. pp. 730-31L.

Cd9 -
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3. CRITERION 12

171.  Criteria 12 requires the applicant to adequaiely demonstrate ‘fhaiﬁw é’c;st, ‘design. : :
and means of consiructicn represent fhe most reasonzble altemative and that the copstruction
- will not unduly increase the s;hargfs of providing health semces .(If:. Bx. 12t 572)
| 172. OMILC proposed to lease 4,000 square foot space in 2 new medical complex for
the pmp;);e& diagnosﬁc ceniar The @picanf estimated the cost of construction af $63(}7.;“}G per
square foot. Cost would mc}:ede the dhell and wp-fit oosis assoczated with operating & new MRT
scammer. (t. Bx. 1, pp. 572-73) OtEc3,pp.119) | ’
| 173. . The Aéency properly. conclude;! that- OMLIC adequately demonsimbed that the
cosf, desigu and means of construction represent the mest rea‘éoﬁabl&? alternative and that the
mcﬁonvdﬁ nét woduly mcrease the charges of providing health serviees. (J& Ex. 1a573). '
9. * CRITERION 13 I
NLC. Gon. Stat. § 1315-183(a)(19)(0) (Hereinafies “Criterion 13(5)") provides as,

‘. The applicant shall demonstrate the contribution of the proposed
sérvice in meeting the hecltfh-related needs of the. elderly and of
‘miembers of medically underserved groups, such as medically

" thdigent. or low . income persons, Medicdid ond Medicare
- - recipients, racial and ethmic minorities, women, and handicapped

- persons, which have trodifionadly . experienced difficulties in
obtaining equal access to the proposed services, particularly those
needs identified in the State Health Plon as deserving of prioriiy.

. . -For the purpose of determining the exterd fo which the pr opased
* service will be accessible, the applicant shall show: ' -
(c)  That the efderly and the medically underserved
groups identified in this subdivision will be served by the
_ applicant’s proposed services and the exten 10. which each -
of these groups is expected to utilize the proposed services; :

Joint Ex. 1. Agency File, pp. 574, 577,

——
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- 174.: Cntenan 13¢ LWS an applicant to show that the emeﬂy and the medically
underserved groups mﬂ be served by the apphcani’s pmposed services and the exfent to-which
each of these groups is r:':xpected to utilize the proposed services. (Jt. Bx. 1 at 577) .

175. 'The Agency propetly concluded &zai fhe OMLLC Application was conforming
with Criterion 13(c), and adequately demonstrated that medically wnderserved groups would
have access To the proposed servicss. to b offered at the OMLLC fucility. Joint Bx. 1, Agency.
File, pp. 579-80. o '

175 Ms, Alexander testified that OMILC éocmnented its wﬂhngness io serve 311

patients, regardless of tben' abxlrtym pay. See Alexander, Tr Pp- 21 69"1\1, ; Joimt Ex 1, Agenc;

Fﬂc pp. 580-81; compare Joint Ex. 3, OMLLC App., p- 82. Ms Alexander ﬁnﬂm‘ testified that "

the ‘payor mix.proposed in the OMLLC Apphcaﬁen——whlch was based upon the experience of

Coastal Radiology serving oufpatient MRI patients at Cvnsléw Memorial Hospital—was

reasonable given that OMLLC was o bea new provider and had no way of knowing what the

. actual payor mix would be. See Alexander, Tr. pp.-21 69-70; Joint Bx. 1, Agency File, pp. 580- -

81; compare Joint Ex. 3, OMLLC App., pp. 90-91, 127-28..

179, Atheaﬁng, Ji)Iasscrtg&ﬁ:étthe OM,LCpaypxmixwashas'eduéonumeﬁabie )
data and was nnmasonabie‘ In parﬁcular, Kathy Platt, who prepared the IDI Application,

testified that the payér mix ‘was incoirect due to data found in a prinfout of charge data for~

Coastal Radzology, which was produced by OMLLC during dlscovery See Platt, Tr; JDI Ex.

.36 P 1-4

_173. ‘Based upon it data found in JDI Ex. 36, Ms. Platt asserted that the actual
 Medicare and Medicaid peroentages sorved by Coastal Ragiology were lower fhan those stated iri .

- the OMLLC Application, Id.

;51::“ B

000101




179, Dr. Bverets, the managing member of Coastal Radiology, testified that the data
found in JDI Ex. 36, was incomaplete and only cové:red a period spaming from August 2608

" {hrough January 2009. See Everett, Tr. pp.. 1802-07; -accord IDI Bx. 36, pp.-1-4. Coastal

Radiclogy chasiged bilting, services providers and as a resalt, all charge and billing data piior to
that time period had been cormpted and was no longer a@e@‘i?le in any form other than prior
p*mted and voluminous reports. Id.

180. Dr. Everett pointed out thait the volume of elecﬁve procedures. caver.ed by

insurance typically increase during the last half of the calenﬁar year due fo the fact that the '

insurance deductibles applicable fo patients have been exceeded. 1d. Dr. Bverett further testified
" that it was unclear whether the data in JDI Ex. 36 incinded charity care performed by Coastal.

Radiology, since such care is typically never bifled. Id.

181. As a result, the data found in JDI Ex. 36 reflects an incomplete pictwe of the

" gverall payor xm'x for outpatient procedures performed on the MRI at Onslow Memorial Hospifal
- amimd -by Coastal Radiology. Id.
182. Dr Everett stated ﬁxat, due to ‘the loss of Coastal Radxology’ s hleOﬂG&l charge

dafa, the best proxy for.the praCtlce s payor mm would be the ougzatient payor mix for Onslow

: Memonal Hospital as an MRI prov;.der since Coastal Radiology read all scans performed on ﬂIe

: .Onslow Memorial Hospﬂai MRI and the ouipaﬁeni payor mﬁ: of the two should %sentlally be

-—the same. . .

183 . Elizabeth D’Angelo MD., Chan: of ﬂle Radiology Depamnent af 0ns.low

Meimorial Hosprtal, miember of Coastal Raﬁology, and praposed medical director for the’

. OMLLC facility, mitrored fhese opinions and, cited the oufpatient MRI scan experience of

5D
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Onslow Memorial Hospltal as being the same as the egperence of Coastal Radiology. See
D’ Angelo, Tr. pp. 1847, 1904. -
ig4. Thus, thé pmbaﬁve value of TDI Ex. 36 on the issue of payor mix is marginal, at
most, while the testimony of Ms. Alexander, pauwc. with that of Doctors Evereit and D’ Angelo,
- is both reliable and trestworthy and is based upoii the ﬁrsﬂzml& experience of each witness.

- 135. * Fusthermors, the conclusions drawn by Ms. Platt during her testimony, whﬁe not
vnreliable per se, were based upon incomplete data which are unreliable for the purposes stated
by Ms. Platt. o _ ' '

186. OMLLC’s Appﬁcaﬁon adéquately demom that the elderly and the
mcdlcally underserved groups will be servad by the applicant’s proposed services and the extent
to which eachofthzse grcmps is e"pected tomzhzeﬁmpreposed -services, andthcAgency
correctly and reasonably détermined fhat the OMLLC _Appﬁcaﬂon conformed to Criterion 13(c).

10. CRuﬂ‘EEON i34

187. Ctiterion 13d requires an applicant to offer a- range of means by which a person. -
: mﬂhaveacc&estortsservzcm(]tEx.laiSSO) ‘ -
. " 188. The Agency properly noted. that the OMLLC Apphcaﬁon demonstrated that
. patzents would hzwe access fo the proposed services by physician referrals, and. concluded that.
" ﬂze OMLLC Apphcaﬁonwas confoumng to Cn terion 13d. (Jt. Bx. 1 a1 581)
B CREI‘ERE@N 14 _ |

,189‘ . Criferion 14 requires an dpplicant fo demonstrate that the proposed health services

aconmmodaie the clinical needs of_health profwsmnal traiping, programs in the area, as -

'apphcable Ot.Bx. 1 3.t581)

S ) . .. "5-3':'
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190. "The Agency noted that the OMLLC Application expressed willingoess to ’
accommodate stadent training programs, and included copies of existing c}iﬂi_c:ai agreements
" betwesn ERI and local comﬁmnity colleges. (Jt. Bx. 1 at 582)
191. The Agency properly conclnded that the applicant demonstrated fhat the proposed
beatth services would accommodate the clinical nc;:éds of heaith professiopal ﬁm’nmg programs in
" the area, and deferntined that the OMLLC Application was conforming to Criterion 14. (Jt.Ex. 1
at 582)
12. - CRITERION 18a '
N.C- Gen. Stat. § 13 1E-183(a)(184) (“Criterion 1827) requires the following:
'.[he applicant shall demonstrate the expected effects of the proposed
services on cpmpetition in the proposed service atea, including how any
enhanced competition will have a poqtzve impact uwpon the cost
effectiveness; quality, and access to the services proposed; and’ 'in ‘the case
of applications for services where competition between. pmvi;.s will not
have a favorable impact on cost effectiveness, quality, and access 1o the. .
_ scrvices proposed, the applicent shall demonstrate that its application is
for a service on which comgeimon will not have a favorable impact. .
192. - The Agency deﬁenmnad that, due 10 its detenmnatmn that the OMLLC
Application was non—canfonnmg with Criteria 1, 3, 4, 5 '6,7,and 8 as s well as the Agency Rulw, .
- the applicant d1d not demonstrate it the proposed service “Would have a pcsmve mpact upon
' the costeﬂ'eqtgareness, qualpty,‘and access fo the proposed services.” -Joint Bx. 1, Agency File, p. -
583., | ; _
193. Had ()MLLC been found confmmm with the oﬂler Statutory Review- Cx:rbena'
and the Agency Rules,. then the Agency would hava determined ﬂzat the OMLLC Apphcatmn
" Was confnrmiﬂg' with Criferion I&L Thos, the Agency’s ﬁndmg of _non-capfomﬁy under )
Criterion 18a for the OMLLC:Application was a derivative of other findings. See id; Thome- .

" Williams, Tr. pp. 732; Alexander, Tr. pp. 2171-72; also see OMLLC Bx. 144, p. 5. .

54
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194.  Therefore, if the Agency erred i s &etezminaﬁcn that the OMLLC Application
weis tion-conforming with Criteria 1, 3, 4, 5, 6, 7, and 8, as ‘well as the Agency Rules, the
OMLLC Application should have been determined to be conforming with Criterion 18a.

B REGULATORY REVIEW CRITERIA o

195. The rules contained in 10A N.CA.C. F4C.2700, ef seq., contain critesia and

standards for any CON application proposing MR services. These rules were applicable to the -

JOMILLC Application since the application pmposed: to develop a new diagnostic facility with
~ one ﬁxed MRL (Jt. Ex. 1, pp. 600-07) (Aieﬁagder Tr., Vol 11, p. 2174)

| 10A N.CA.C. 14C 27036)(3)

10A N.C.A.C. 14C.2703(b)(3) provides in pertinent part that:

()  An applicant proposing to acquife a fixed magnetic '
TESONance hnaging (MRI) scapner. . . shall: .

() demonstzaic that the average annual ‘utilization of

- the-existing, approved and proposed fixed MRI scanners

" which the applicant or a related entity owns a controlling

interest in-and Jocates in the proposed MRI service area aze

reasonably expected to perform the following mumber of

_ weighted MRI procedures, winchever is applicable, in the

* third year of operstion following completion of the
proposed project:

(C) ‘4,118 weighted MRI procedures in MRI service areas
in which the SMFP shows two fixed MfRI scanners are
" located,...
196, At the time of the Agency’s review, there wWere two cxisting fixed MRI scdnners

" in Onslow Coxm‘sy, one of these was 0@31‘3&@(1 by Onslow Memorial Hospital and the other by

. IDI at its existing fucility in Jacksonvills, Noxth Carolins. See OMLLC Ex. 101, p. 149; Agency |
., Bx. & p. 149; Thome-Williams, Tr. pp. 732 Alexander, Tr. pp. 2171-72. Therefore, the.

’ —-557 -
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performance standard applicabls to the applicants in this review required that they project af least
4,118 weighted scans on the proposed MRI scanner by the end _of the third year 6f operation.

id,

lUJ

’97 OMLLC projected to perform 4,193 weighted procedures d_rrnb in ﬂmd year of
opexaifzsns following the oomple&en of the proposed project. Bee Toint Ex. 1, Agency File, pp.
- 599-600; accordjoini Ex. 3, OMLLC App, p. 35. This mumber of scans excecded the numbe“

 required by the performance standards.

198. Due fo s finding that OMILC ‘failed 1o adequately document the, reasonablen&es
of #s projected volumes and uttlization under Cntenon 3, the Agericy detenmined that {he
OMLIN Appllcauon was nonmnfommg Wrtn 10AN.CAC. 14C .2703(‘0}(3)

199 Hﬁd OMILC been found conforming with Cutenon 3, ﬂlea the Agancy would -
have deiennmed tbat the OMILC Appncar&en was conformmg W‘ﬁl 10A N.CAC. 1‘”
,270?(b)(3) 'Ihus, ﬁle Agency’s finding of non-~conformity under IOA N.CA.C. 14C
2703(!))(3) for the OMLLC Apphcaﬁon was a derwaﬁve of other ﬁnémgs See id.; Thmﬂ

- Williams, Tr. pp. 732; Alexander, Tr.pp 2171-72; glso SeeOX\'iLLC Ex. 144,p.5.

Aﬁi’) Thus, i the Agamcy emed in its detcnnmailon that fhe OMLLC Apphcahon was.
nonmnfommg with Crztenon 3, the OMLLC Apphcaaon would be oonfommlg ‘with 10A
NC.A.C 148 2703(B)3). Seeld. '

. THE IDT APPIICATION o |
201. 'Ihe Agency found the JDI Apphcaﬁon mn—conformmg with Crxt@n 1,34, 5, 6,

1B, 18a, and the rules ai 10A NCAC. 140.2702(0)(3), 2702(c)(9) and .2:«'&3(!))(3) (Ot Ex.1

at 504-607)
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1. CRITERION1
202. Ihe(KRJSemﬁnfscamﬁudedﬂnﬁtheIDqugﬂhaﬁonisqcﬁﬁs&mimﬂhihenﬁai
determination in the 2009 SMEFP becanse the A13]] Appﬁcaﬁo;l pmposad ioidevelép 1o reore than
oné MRY scanner; however, the Ageney concluded that the JDI Application is nonconforming
with P'éﬁcy GENB and therefore is ﬁoncanfonn%zxg wi‘ch Criterion 1. (0t Ex. 1 at505,509) -
203. * Policy GEN-3 reguires a CON application to: (1) promote safety and quality; (2)
prorocte equi-table access; and (3) maxmum healﬂ}cafa vahie. (J't Ex. 1,p. 505}
" 204. Notwrhsiandmg the Ageﬂcy s sﬁpulamm prior to the hearing that IDI dId mclode
ammmmﬁqmmmmmﬁwmﬁummmmwmmmﬁ@mm@ﬁmm9mﬁmam@,
. ﬂle-Agcnc'y found the JDI Aépﬁc%ﬁpn n;}n—confonning with Criterion 5 based upon its n§n~
confqrmity with Cmencn 3, and, thus, Criterion 1. Therefore, this did not change the Agency’s
conclusion fhat IDI feled to déinorstrate that ifs proposed project would maximize healthcare
valae (Alexander Tr., Vol. 11, p.2180) - ' ) |
" .205. . The Agency noted in jts Findings that fhie JDI Apphication stated that the applicant
wmmhﬁhammwﬁmdmgsmﬂ@dmﬂﬂhgmgmﬁmﬁwﬁm&ﬁh&Edigﬁwmwm%
"“to both patients and payors, and ﬁ:r&xer outlined the special efforts JDI plannedto comtain costs - |
‘deﬁm%ﬁﬁpmw%dmwww GtE&I&S%)
_ 206. Neverﬂael%s, the Agency found that DI did not adﬁquaicly demonstrate the need
| the poﬁzﬂéﬁon 1t~proposes to serve has for its proposed project 1 under Cmenon 3, and also d1d Dot
| ",demonsttaie that the ijfm it proposed is ﬁnaucxa]ly feasible under Criterion 5. Comequwﬂy,
- based on the same réasoning, the Agency concfuded that the DI Apphcahon was nen-

: Gonfmmg‘mﬂl Policy GEN -3 bec;ause it did not demonstrate the process by which if planned to '
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maximiza'haa_}&}_care value. Therefore, the Agézcy determined that the YDI Application was
non-conforming wnder Critedon 1. (Jt. Bx. 1 at 509)

207. . Had IDI been found conforming with the other Statutory Review Criteria and the
Age;ncy' Raules, then the Agency would have determined that the OMLLC Appﬁca{ion was . L}
conforming with Citerion 1. Thus, the Agency’s finding of non«confénnitj under Criterion 1
for theJDI Application was a derivative of ofher findings. See id.; Thome-Williams, Tr. pp.

732; Alexander, Tr. pp. 2171-72; also see OMLLC Bx. 144, p. 5.

208. Therefors, if the Agency ered in its defermination that the JDI Application was
non-conforming with Criteria 3 and 5, the JDI Application would be conforiming with Criterion 1.

2. CRITERION3

N.C. Gon. Stat. § 131E-183(a)(3) ("Criferion 3°) provides that:
The applicaitt shall identify the population fo be served by . o
" the proposed project, and shall demonstraie’ the need that . R S
 this population has for the services proposed, and the extent
to which. all residents of the area, and, in parficular, low
income .persoms, racial and eflmic minorities, womsan,
handicapped persons, the elderdy, and other underserved .
groups are likely to have accesstqihesermcespropesedﬁ
‘ 209. Criterion 3 of the CON Lavw contaitis fwo parts: (1) the applicant tiuist identify
- the pﬁpulauen it pwpos&e to serve; and (2) i must also demonstiate the need-that the population
’ _ has for ﬂ:e setvice proposed. -
210; The Ageniy found the JDI' Application nonconfornting with both. prongs .of
Cntenon 3. Specxﬁcaliy, z_t found that JDI failed to adequately” zdeumfy the popvlaﬁou 0 be
served, and also faﬂed to adequately demonstmte the nmd this populaﬁon has for ﬂle pmposett -]

MRIsemm Gt Ex. 1, pp. 511-539)

S P@puhmm Pmp@seﬁ to Be Sexved

. -58-
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211 The Agenoy concluded hat JDI failed to identify the poptlafion it proposed to-
serve. JDI is an existing business that Las been providing mobile MRI scx:vicé since' 2003 and
fixed MRI sefvice -since 2006. (3% Ex. 2, p. 14) The new scanmer wonld go into the same
building asthe emsﬁngﬁxedscarmcr [t Ex. 2,pp 7,15, 127

212 JDI has a population it serves now and that it will continue to serve if approved
for thesecond scanner. (' Jt Ex. 2, pp. 77-‘7 &)

213.  Inthis Rev:tew JDI proposed to serve a population fhat was broader than Onslow
County. DI proposed to serve a patient population from a prifnacy service area and a secondary
 service ama, (Jt-:Ext 1, pp. 513-14) . | '
: 2;4. M. Alexander testified that an gppﬁéam can identify the population jt proposes to
. serve any Way it wants to, and that it is common for applicants to designate a primary service
area, a secondary service area, and thon 2 misceUaneous gronp of "Ofher," which is what T did
in ‘&ns apphcaimn. (Alexander, Vol. 12, pp. 2335—2336} |
(215, Ms. Alexander stated that it is Tare for an applicant to be found mn—oonfonmng
based on the failme to identify the population. it propo‘sm to serve. She mnlc‘i not identify any
. oﬁ:ﬁr findings-t fo support her conclusion that JDI failed to identify the populaﬁon it proposes to
" serve. (Alexander, Vol. 12, pp. z34a~2341) - ' "
216. . The Agency‘s issue regarding the pc)pu]atzon DI proposes to serve centers on
* what sole if any Carteret and Créven cotinties have in d.eﬁmng the ser-vme area and therefore
" affect the projected mumbers. The cgzestion pumanly arises because DI hsts Onslow, Jtmes, '
- Pendér, Carteret and Craven counties in the body of tables and also lists fherh altematively fn
. ibomo‘tes to the tables, appearing fo list them twice. Specifically, “Table 1 in 'the JDI apphcauon

‘ hst,s Onslo;w, Duplm, Jones, Pendet, Carteret and Craven in.both the ;table and in the foomote.

- -50.
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Table 2 of the application also Tists Onslow, Duplin, Jones and Pender in both the table and inﬁi%
foofnote. | ‘ |

-217.  JDI contends this double listing is a »“typo;gmpbical” error whereas the Agency :
considers it a substantive error. “é%’hethar or not fhe emor is “typographical” is & watter of
semantics; the qumunzs whether the efror is indeed “substantive.” One must then Took fo ofher’

. Sficia o see ifthis mistake s arifiod.
218. Ms. Alexander ‘acknawiedg_ed that applications with typographical errors and

minor inconsistencies can be approved. (Alexander, Vol. 12,p. 2321y -

_'219. Ms. Alexaider admitted that she would expect the mejority of patients that JDI

serves and would confinne to serve would be from Onslow County {Alexander, Vol. 12, pp-

| 2351-332)

220. The Agency's own findings also state that Onslow County is the primary service .

ai:ea, and that Dauplin, Jones and Pendeér Counties are the secondarysemce area. (JLEx. L, p.

7,

521; see aiso Table § on p. 520 of J&. Bx: 1 (table identifying the "proposed secondary service

area” and the mobile MRI providers in Duplin, Jones and Pender Comnfies).

" 221, Regardingthe existing popx;]atioxi that JDI serves, the application cleatly statés on -

several pages that JDI cumently serves residents of Onslow County, as well as mdzn’rs of

 Carteret, Craven, Duplin, Jones and Pender Counties. (It. Bx. 2, pp. 22; 35; 615 75; 77)
227, " The ‘Agency had access to the 2009 MRI Inventory Réport which provided patient

" rigin. data for JDI f6r Federal Fiscal Year 2008. (t. Ex. 1, pp. 165-166)

. 223, The appﬁcation also cleardy stated in multiple pian&s that if JOI were a;’:_proved for

‘the second scanner, JDIS pmmary service area would be Onslow Cdimty'aﬂdv its secondary ‘

- -60-
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service area would be D@b&fﬁn@e and Pender Counties. (i Bx. é, pp. 19; 22; 25; 35; 50; 53;
54 (depicting a sorvice area map); 6T; 77; 75) -

224. Ms. Alegandér kiew that Opsiow County. was JDI's primary Seivice area.
'(Alexa.ndar, Vol. 12, pages 25151 and 2352) She also recognized that it would be reasonable for
JDI to éro,je::t that the majority of its paﬁaﬁ;s would c;}me from Onslow County since JDI was '
ot relocaungand was mmpiy proposing to add a scanmer to its existing facikity in Jacksonville.
(Alexander, Vo, 12, page 2358) |

2,45 jid Onsle’?-f wunﬁr were shiffed to the “Other” cateszofy.as wotld be the case by )
the erroneous listing in the note to the table, there would be thousands of pa;txeum in the "Other”
category, instead of hundreds, which had been the case in‘ﬁie pas,t ' l

226. . Ms. Alexander admittod fhat she knew that JDT's primary- servive area was
~Onslow Conniy and that it would not make any ‘sense to put Onslow County in the "Other”
catcgory (Alexander, Vol. 12, op. ms1o352. ‘

227 JDI represented that in the past Carteret and Craven Coxmﬁes had been incloded -
mthesecondarysamce arez. Ut E=. 2,p.77)

' 228. ' Since two newscannsxshadbeenapproved and were coming on ling in Carterct

Ja;ld Craven Counies, JDI determined it would not be appropﬁate for IDI o _include those
i.countesmthesecon&aryservxcearea. Gt.Ex.2,p 19) | '

229 Ms. Alexander acknowledged that it was aypropnate for JBI 1o, take these
changed clrcmnsfances mto account and that it would have been a Pmblem i }DI had talled to
recognize fhat two new scanbers were coming on line i Carteret and. .cmen "Counties.

. (Alexander, Vol. 12, p- 2353)

61- .
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0. D1 &erefore stated ﬂ}at it “does ';mt,ex_pa:t to serve a significant amount of

| patients from these couaties.” . The application went on" to state “[TThe omission of Carteret and

Craven Counties fronx the pmpqsed sérvice area will not impact CDT's ufilization projections for
the proposedﬁ roject.” (JL Bx. 2,p- 53)

231, Thus, Carteret and Czawn. were moved from thc secondary service area fo
"Othei,“ which is the category providers use fo co}lecﬁveiy desighate areas from witich they will .
serve relatively few patients as oppc-sedto listing each area independently. (JL. Ex.2,p- 78)

_232: IDI also stated that it "will setve aﬁy paﬁent-in née& of MRI services regardless of
_ their mmrry ofongm (It. Ex. 2, p-23)

233. . Nowhere in the applicafion dld DI ‘state or imply that it would Spo ‘serving
paﬁents from, Carteret and Crayen enfirely.

234, Ms. Alexander amnﬁteéﬁxatshewoulue)qmctsome patients from Carteret and
Cravanto keep using services at BL (Alemder, Vol. 12, pp- 2354—2355) Ms. Alexmder also
admitted that it was pot wmﬁgﬁ?mu} to inch...e Ca_rteret and Ciaven in the “Other" caiegory.

. (Alexandér, Vol. 12, pp. 2359-2360) (Emphaszs added) Ms Alexander did not interpret the IDI
" Application fo suggest that JDT would not serve patients ﬁ:om Carteret and’ Craven, (Alexander,
'_'_Vcﬁ 12, p. 2373) ’ ‘ - C
235. Compalmg JDI's patient” origin :&om 2008 to its propased patleﬂt origin, it is -
evident that JDI would not lose pailesnts by movmg Carfﬁret and Craven from the semndary. |
' serwce aren to "Other.

236 The Agency assumed that by excludmg” Carteret and Craven ﬁom the secondary '

- serwce ared, JDIvvouldlese4 8% @fﬁ,s patients. (It. Ex. 1,p. ’514) As poted, IDT sﬁﬂpro}ectcd -

) .m sewepaﬁems fmmCart&retandevensh&wnmﬁze"Othex" caiegory.
-62-
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237. Moreover, as JDI Tables 1 and 2 show, the increase in number of patients from

Onstow County alaﬁe (1,668 patients is the difference between ﬁl_é Year 1-patient origin and the
2008‘ patierit oxigiz_lj Wt;uld more than make up for the 235 Carteret and Craven County paiients
that JDI saw in 2008. -
238. - The text of ﬁze apphvzf.mn as veell as the Agency findings themselves are clear
about what couuﬁfs are included in the primary and secondary service areas. . ' k
239. “The Agency also mcluded in the Agency File the MRI mventory reports, which
inchude patient origin data. (It Bx.d, DD. ~1 65-166) From fhis, the Agency could determine IDT's
© historical patient origin.’ ' ‘ .
) 240, At teial, Ms. Alexander coﬁlpazed the paﬁeﬁt arigin from ﬁle inventory. reports
. agamst pagc 77 of the DI Apphcaﬂon, and found them to be very similar.  The differences are

edmbufahie o the fact thai the mveniory reports ave based on Federal Fxscai Yeat (October I-

"Septem'ber 30), while - page 77 of the JDI Application is based om a Calendar Year (January 1-

: DecemberSI) (Alexandes, Vol. 12, pp. 2346.2348) ‘ |
241. At tnal, M. Alexander also admitted she could dlsoem the populaﬁon .T.DI
pm;.posadto serve. (Alexander, VoL11, pp. 2184-2185) '
L 242, The Agency contends that the alleged moons;sten&y in the popxﬂrmon pmposed to
be served aﬂ‘ected IDI's pro;ecttons becanse it made the 'base mcon'ect. (Alexander, Vol 11,
.pp ;’2131-2182' 2184—2185) T.hm reasomng does not appear in the Agency’s Fmdmgs
‘ * The argmnent regarding the alleged wrong "hase® is dlsc'usseci below.

b.; . Need for the Proposed ngect
. _ The Agency Findings pointed to four-factors cited by JDL as the basis for its need
: _pmjectipns for the new proposed fixed MRI: - '
-63 -
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o 2009 State Medical Facilifies Plan (SMFFP) "Need
Determination

o Population Trends
o Usilization Trends
o Service Area Demand
(ItEx; 1,.515) (Ot Ex-2, pp. 50-69) - _ .
244.  Although the Agency acknowiedged that it made mistakes in ifs anaiyms of the, -
1 A;'lplicaﬁon under the need prong of Criferion 3, the Agency concluded -that the emors did
ot affect the ulfimate contlusion that DI failed to demonstrate tho need for the proposed
project. (Alexander Tr,, Vol. 12, p. 2211) ‘ ,
245, The Agency fc}nn& 1o problem Wiﬂl Jbl’s presentation coﬁcénﬁpg the SMFP
need analysis, flie population trénds and.thﬂ_iﬂi‘ﬁzaﬁon trends; ie., the problem is with the
service axea demand analysis. | _ |
T 246, Asthe stipalations demonstrate; the ﬁgencymade severalnw&eﬁal mistakes in its
émalysis*ef the JDI Apphsaﬁgr.-mder the demons&aﬁon of need portion of Crterion 3.  The’
cwdenceatmalshowedﬁ}attheAgeucymademoremlstakesthanﬂmsehstedmihe

stlpulaﬁons '

©247. This Tribmml rextexatcs that n her tesﬁmony Ms. '{home«-Wﬂhams was

oﬁenﬁm@s mcapable of exp]ammg her ﬁndmgs or eould not remember in arder to jusufy her

ﬁndmgs asto bﬁth apphcants
48 _On pages 515 and 516 of the Agency Fﬂe, the Agency repmriweé portions of

JDI‘s nan*atzve concez:mng growﬂl in the semce ared p0pu1atmn, more particularly conceming
) that older age groups utilize MRI services more ﬁ:equcutky and becsuse. of that fact “the naad for

: ﬂaeMRIsahmmﬁle service amamlikelymmcreaseatancvmgreaiatmﬂmt[sxg]@auhe )

popnlauonfortheenmemcearea. (JLEK. 1,p.516) .
, . --64« 5
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| 249. O page 517 of the Agency File, the Agency roproduced JDTs population fables,

Tables 4 and 5, segmented by age groups. (Ot Bx. 1,p. 517) As reflected in Table 5, the service

' area population is pzojecfeed.to grow by 5%. The greafest growth is projected in the 65+ 2g€
ramge. (Ot Bxp.S1T) ' .

_ 230 In the findings, the Agency did not crificize JDT's statements about the 65 and
over populafmm MS Alexanﬁer acknowiedged that persons aged 65 and over tund to use health
care services, including MRY, more than younger populaflons (Alexander, Vol. 12, i 2384)

251.  Attdal, Ms. Aiexander stated that IDI failed to show a "connection” between the
growth in the 65 and over population and the need for the project.  (Alexander, Vol 12, pp-
2384-2385) ’Ihxs reasoning does zot appéar in the Agency‘s findings vaﬂlrespect to JDL

252 The Agency's ﬁrst exror urider tha need porfion of Cn'tenon 3 appears in Table 6

" on page 519 of the Agency File. (It Ex. 1, p. 519) The Agency stlpu}aied to this m1stake See

: ‘Sﬁptﬂauon 1.

25 . InTable 6, wblch is entitied "CDI Se:rvxce AreaHistoncal MRI Use Rate Trends " _

‘the Agency pmpozted todoa réc‘alcnlation of the Comipound Annual Growth Rate '(CAGR) for -

towlMRIscansmmesemoearea. (LEx Lp. 519)
254. The Agency‘s recalculauon of 12.16% was amxstake because it was based on the

'wrong numher of tatal MRI scans in fhe’ service avéa for 2004. The correct number for 2004 was

12,487, not 1:’2,847 as the Agency stated in Table 6 (a “typographical” error’in juxtaposing two -

- pmbers). Gt Ex. 1, p. 518). JDThad in ifs application the correct CAGR for total MKI soas in
the service area, 13.76%. (t.Ex 1,p.62) '

255. Fach mistake in an-analysis is nnportant in that it aﬁ“ects the ultimate conclumom

', msmxst:akex3513n1ﬂcant,aileastmpart,becansertshewsthat:&omﬂmebegmnmgoftha .

~65-,
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’ciﬁ?«;l}’SiS, the Agency was proceeding under the favlty premise that DI had overstated its volumme
projections. - ‘

'256. On page 520 of the Agency File, the Agency created its own iable, Tabl.e 7, which
shovws JDI's historical growth. ~ DI was _@mmdng double digit grqwﬂx' and was already
pexfatmmg well over the pexf nce standard of 4,1 1‘8 Wezgh‘ted MRI scans.  See, e.g, 10A
NCAC 1402703@(3) ' -

257. At .trigl Ms mexander testified- that- IDI was a]ready well over the 4,113
weighted scans pe:x:fonnance standard znd fhat JDI was using ifs mobile scanner because of
| olusho demmnds. (Alexander, Vol 12,p.2329) o | |

258.  Page 520.0f the Agency Filé also contains anofher Agency-created table, Teble 8,
 entiled “Proposed Sécondary Sexvice Arca Univeighted MR Procedures FY2007-FY2009”

Whlch shows the growth mﬁm secondarysermce ared.

. 259, . This table is sipnificant for fwo reasons: ﬁrst, its fitle shows that the Agency was

[

aware of the population JDI ’*zeposed to serve I ifs sacendary service area, and second, it -

) e@os&s amxstakethatﬂzeAgmcymade onthenex:tpage of*the Fmdmgs, page 521
260. On page 521 of the Agency lee, the Agency states wzth refcrence {fo Table 8:

' '"[ﬂurkher as ﬂuslxated above, the prowdexs of mobzle MRI serwcm m.‘che propos&d secondary

R serwceareasofDuphn,I’eﬁ&erandJonwcomshowmovemﬂdecreaseofwmgbiedMRI

mceamesomschGRﬁomwzoosthmughm@og“ (Jt.Ex.IpSZI) S

261. 'ﬁns statement is wrong. 'I'he Agency's oWER Table 8 shows, the weighted Mm '

pmcedures in"the secendary service area from FY2006 through FY?,OOS zncreased by 1. 13%

- CAGR.

s
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262. The Agenoy asserts that the applicant “switched" between Calendar Vesrs and
Fiscal. Yca:s on page 522 of the Agency File. The Agency atiempts to “correct” JDI's data to
make the ﬁmeframes conszstent Ms. Platt disagreed that these “corrections” were necsssary n

© that the fimeframes used best representéd the time since ths addition of the fixed MRI .ai DI znd

- shows the increase in uiilization that occurred after that MRI unit came online, and it was the

_data avai}abie for the most current time beﬁod_ (Plztt, Vol. 8, p. 1416)
263. . Bven after making these’ "conecﬁéns," the Agency concluded that JDT's annual

g{owﬁlra‘te mc—easedeI'Z.ﬁl%ﬁ*om 2007 10.2008. (t. Bx. 1,p. 522)

264 On pages 523 and 524 of the Agency File, the Ageucy created Tables 10 and

Tuble 11. Gt Ex. 1, pp. 523-524) The puipose of these tablos was to show that fhe percentage

of patients JDI served ﬁ*om Onslow County went down between 2007 and 2(}08 and that H)T

would "lose about 5% of its Thistorical patient origin becanse Carteret and Czaven Counties were

moved from the secondaxy service area to the "Other” category. The Agency stxpulates that it
reached the wrong conoluswn because Table 10 cemmns mistakes. See Stlpulatzon 2:

265. A correct comaparison shows that the nnmher of patients in every county in the
" primary ‘and.secondary service aréas zmeased betwéen 2007 and 2008. This is significant
L because 1tsup;portsthe douhle—dlg;t growth that JDI has expmenwdmthe last sevcralyears and

JD]I's nwd fora second M_RI SCADnEr.

266 JDI EXhlbIt 34, p. 1950 of the IDI apphcaﬂcm, contains a chart showing patient

.. ongza analyszs for JDI Wlnch measures the perceniage increase in JDI'S patlent ongm from 2007 -

1o 2008:.

267. 'This table shows 4 significant pementage increase in the number of Onslow

msldents whom JDI sexved ﬁvom 2007 t0 2008. In addifion, each couniy in the secondary semce_ )

ﬂ‘ i . : 4 :. . .’_167.' .'

000117




area of Dup]in; Jones and Pendes. Counties experienced a perdentage increase. Ovefall, the
pexoentage'incrcaée in pafients served by JDIincreased 14.77% from 2607 to 2008. |

268. On'page 524 of the zj&gmcy File, the Agency made several other errezs in the fext
immediately following the Agency’ s Tahle 11. The first ervor is the statement | ot I{This indicates a
1.8% decrease in those Onslow County patients who 'reoewediml procedures at CDL in fiscal
year 2008." "ﬂ}e pamber of Onslow residents served actuzlly increased. - .

269. Next, the Agency stated "[Hlowever, CDI states it does not profect patients fom

thoso two counties [Carteret and Craven] during it [sic] first fhree years of operations following -
: cempletien of the proposed project. ‘CDI does not provide an explanation as to how it plans to

compensaﬁe for approxzmateiy 5% of #is m:ﬂz_zailﬂ" with the exclusion of Carteret and Craven

Comnties," (Jt. Ex. 1, p. 524)
276. This statement is also incorrect in that no where in JDI's application does it state
" that it woyld 10 Ionger serve patients fiom Carteret and Craven Coumies or that it would

evcluap" pane:nés fmm thme counties. (ﬁlexander Vol 12, pp. 2374-2376)-

271. JDI moved Carteret ansi Craven connties fmmihe secondary service area fo the -

"Other" c&iegory and provided a- mnnber and a percentage of patients it pm]ected to sérve from

1%1_6‘ " er" caiegory (Jt. Ex. 2, pp. 77-78)(Ex. 12 and 13)

272, Merely excluding copnties. from, a service area is not the same arﬂxcludmg

L servmetopauemsfmmﬁ:atmoaarea. mlwﬂlserveanychmcaﬂyappmpnmpanantmﬁa

_ physmans Qrde:r foranMRI scan, regardless of where the paﬁemmmdes Gt Ex 2, p 23)

273, Ms. Alexander admitted that she would expesct patients from Carteret and Craven A

Cormties to keep using the sem’rq&qat JDL (Alaan@er, Vol 12, pp.. 235472355) ‘

: -5‘68':
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- 274. To determine whether the move of Carteret and Craven Counties to-the "Other"

category was significant, the Agency could have compared just the growth in Onslow residents

from 2008 to the fixst project year (Jiﬂjr 1, 2010) to see that the reassignment of Carteret and
Craven to the "Other™ category was immaterial. -

275. Tu fact, fhe Agency’s own Tables 1 aad 2 on pages 513and 514 of the Agency

' File roproduce Exhibits-12 and 13. These tables show hat the mumber of Onslow residents -

which JDI Wiﬂ serve is projected to grow by 1 668 paizents which more than compensatas for
the 13‘ resxdents of Cazteret and Czaven that JDY sexved in 2008

276. On page 524, the Agency states that "[i]nrﬂnmnore, the patient erigin percentage

from the secondary service areas of Duplin, Jones and Pender Counties also decreased in fiscal _

year.ZOG'S. In fiscal year 2007, Duplin, Jones .and Pender County residents accounted for 8.0%
~iof CDT's paixent population; however, in 2008 that percentage detreased to 7.1%." (L Bx. 1, p.
524) :

77. . Th Agency's math is incorrect, Tn fiscal year 2007, residents of Duplin, Joncs

end Pender Counfies accounted for 7:4% of JDPs patient population’ The decrease in

percentages was -3%. While the percentage difference has soime significance, it is not as. .

zmportant as ﬂle fact that the actual total mumber of patients from these counties mcraased ﬁom ‘

248 in 2007 m 269 in 2008 smce tﬁﬁmateiy it must be shown that the apphcant wests the

milestone number of 4118 wexgh’ccd scans. See Tabl&s that aécompany Stlpulatmn 2.

278. On page 525 of the Agency Fmdmgs, the Agency, c:rtxczz&e JDI for vsing "twe -

different sets of population data" (. Fx. 1,p. 525) Whlle it is correct that on. page 67, Exbibxt

10 of the apphcahon, DI stated ﬂ:sat.ﬂm 2009 popn]gmm of the service atea was 289,816, and’ |
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that on page 56, Exhibit 3, JDI stated that the 2009 population of the service arca was 292,013,
the diﬁ;etenoe Was only 2,197 or 0.7%. ’
279. Itis smﬁcmttaar JDT used the 10We,rv1;umber of 289,816 to do its projections.
(. Bx. 2, p. 67) |
280. Had JDI used the higher population figure of 292,013, it could have achieved the
same voluine with slightly lower market share pemamageé. (DI Bx. 34, p. 1952; Platt; Vol. 8,
pp 1443 1444) Using the lower popdatmn figure was a more consemw approach (Platt,
Vol &, pp. 1443-1444) See dlso Alexander, Vol i3, p- 2401 .
281, .Table 12 on page 525 of the Agency File repmﬂuces Exhibit 10 on page- 67 of the -
JDI apphcaﬁon, )
282. Ms. Platt, JDT's expext witness on CON preparation and analysis, testified that sha '
| mterpclated the 2009 poptﬂaﬁon ﬁgm-e of 289,816 on Table 12. -@latt, Vol. 13, p- 1739)
Inierpolaﬁon isa mathematical exercise wherem shé calculated the growth of intervening years
bylookmgatthegmwthrateofthetwostarﬂngendpmnﬁs .
283. . Ms. Platt explamed that she interpolated ﬂle 2009 ﬁgnre for s:mphcxty’s sake, a:nd
' it on}y aﬂ:‘ected the 2009 population ﬁgure on page 67 of ﬁle JDI Application. (Flaﬁ, Vol. 10 p,
1 “1739) ’
284, The populauon ﬁgurm for 2010, 2011 and "01 *—reﬂected on Table 12, page
; . 525 of the Agency File, all come dzrecﬁy fmm the Norﬁl Camlma Office of State Budget and
‘Management which is identified in the x_mte to the chart Therefors those mumbers are not

interpolated, -(Platt, Vol 10, pp. 1739; 1751°1753)
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285, ~Since this fnformation is publicly available, Ms. Platt did siot atiach print outs of
“the populatlon data.  (Platt; Vol. 10, p. 1753) There is 1o requirement that the applicant
reproduces the p(}pulaﬁ“n data and inchudes it in the application. (Alexander, VOL 13, p- 2405)
86. Ms. Alexander incorrectly believed all of the populahon figures for 2009—,,012.
were mterpo]ated. (Ale:v.znaer Vol. 12, p. 2391)
' 287. on page 526 of the Agency File, the Agency stated that * {h]awevef the apphcan’c
failed to provide any assumptions or methodology to demonstiate that it is reasopable for CD1to
serve 5,842 residents of Onslow Coimty ‘[6,5 19 (CDlpiﬁGedHfﬁ;S PYDx 89.6 Onslow County) =
5,842] in PY1 when only 5,877 residents of Onslow County had MRI scans. pe:fonned' any-
where [sic] in Onslow County in FY 2008." (Jt.Ex. 1,p.526) . | ' '
288. As Ms. Piait 5xplamed, this siaiement was eICREoOUs because it faﬂed to
: recogmze the rmmber of pahents that are also out—mjgranng from the service area from Onslow
'fammyqﬁﬁgmigplxﬁ)
289, . The yesr 2006 is the last year for thch rehable pment origin data from the
" DHSR Medmai Facilities Blanming Sectio s available. MRI pafient origin dats for 2006 shows

' 'ﬂ;a:;atofal of 9, 812 Onslow County residents had MRE seans. Only 7,067 o:ﬁme SCans were

IS pexfouned in Onslow County, meaning 2,745 Onslow County remdema recelved MRT's outside
’ 'ofﬂ:c county. Sevaral hundred, Onslow residents hadMRI scans mNeWBanover, Craven, Pitt, - A
: ’Cartere’c,Dmhamand()rangeCounn% (tEx.1,p. 196).

- 290 . Thisis data that the Agencyhad avaxlable toit and is mcludec} in the. Agepey File.

| (. Ex. 1, p. 196)

a7l -

- 000121




291. . Thus, the pooI of patients available for DI to seive is ,signiﬁcanﬁy larger thar the
5,871 Onslow residents identified by the Agency on page 526 of the Agency File. (Platt, Vol. 8,
p. 1425) | | |
292. 'Ibrongﬂ the addifion of a second scanner in Onslow County itis Daasonable to
ex;nect that fewer pa:iien:ts from Caslow Cotmty would leave Onslow County {oat-migsate) o
have MRI scans elsewhers: (Plait, Vol 8 p.-1541) Dr. D'Angelo agrees that people leave
'_&wmwcmmwﬁnhmagmmipAmgm*Wilopzgu) .
_ ' 293. . The. Agency stipulates that fhe Agency File on page 526 eronecusly states "Tn
92608 CDI served 2,614 Onslow County residents. Thus, in PY1, the applicants are projesting
2 223% increase in Onslow Comty residenis who are projected to have scans performed at
CDL"seeSﬁgﬁwﬁnns; -
294.  On page 526 of the Agency I;‘ﬂe thc; Agency created Table: 13 which shows
average anomal gruwth rates in MRI scans for MRI providers in OL'SIQW County and the
~ secondary setvice area for the period October 2005 to September 2008. Table 13 is based on
_Eﬂﬂm81w¢65dﬂmHHAmmwmm.OtEalpSmﬂ '
295. On page 527, the project analyst "made adjustments to some of the data based on.
| ' ﬂ]ﬁ mformauon reported in the 2007—2009 SMFP." (It. Ex. 1, p- 527) Even with the .
: I"adjustmenf," the Agency still ooncluded thai IDT's average anmal gmwﬂx ra:te for this three~year ‘
: mnepenodwas 14.9%, @t Bx 1,p.527) .-
' 296. - The Agency pointed out in ﬁze next sentence that Onslew Memorial Hosprtal had -
expenenoed 2-5.1% declme in MRI pmcednres durmg ﬂus same penod. (It. Ex. L p- 527)
297 W}Jﬂe ﬂle decline in gwwth in MRT scans at Onslow Memoiial Hlospital is some

B emdenceofiheMRIuse mthcmunty it is not detennma&% ofwheﬂler JDIdemonstratedthe

Z
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nwd for ancﬂlﬂ: fixed scanner. Despite Onslow Memonal Hospﬁal’s dvchmng MRI volumes,
{his Stato Health Coordinafing Council still inchuded a need in the 2009 SMFP for 2n additional
. fixed MRI scanner in Onslow County. (Ihﬂme»Wﬁhmns Vol. 5,p. 894)
| _298. The f‘ON Section cannot overrule a need determination in the SMFP and the
CON 'Secﬁon cannot sabstﬂ:ﬁe its 3udgmam for The Stsie Health Coor&mztmg Couneil's.
(Ale:xande:r VoL 12, )2 2327) Likewise, applicants’ have o zely apon the best information
" available to them at the time of +he sobmission. and cannot supplernent or change the applications
- once submitted, eved if better and more up to date information becomes available.
299 Desplte its own decline in growth, Onslow Memorial Hospital supnorted ﬁle
addmon of a fized scanner at ON;ELLC which would be a competttor to OMH in the MRI
 market.” (Jt. EX. 3, Exhibzt 18 (letier of s@port ﬁ:om EdPlpa', Ph_D CEO of Onslow Memorial
~Hcepltal, fo Dr Elizabeth I 'Angelo)
300. On page 527 of the Agency File, the Agency referred to JDT's 5% apmual gowﬂl
: xatebasedon statewnie usexategrowﬁlbetweenzem and 2007. "heAgency noted onﬂle"
. bottom of page 527 of the Agency File that the amoal Eﬁ—% change in- MRI soan volume,
growh is decreasing, and that he percent changd from 2005 o 2007 was 2.30% “which is the
; , 1owest percent’ change since 2000 " (Ot Ex. 1, p 527) (Bmphasis added)

301. IBI's 5% use xate gmwth(ltEx. 2,p. 67)lsacma11y smallerthanany oftheyears

- shown on Table 14 with the exception of 2007, which bad 2 percent change of 2 3%. Ms.

N A}cxander acknowledged that one year does not mzke a trend. (Alexander, Vol. 13, p..2457)
302. ‘Ihe: Agency's Table 14 on page 527 of the Agency File shows, in each year
between 1999 anq 2607, the popu!ahon of Nogth Carolina has risen and with if, the number of

MRI scans. (jt.}&lx 1,p.527) -
T3
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303. The fact that the m increase is smaller in 2007 than it ‘was in 2000, for
example, does not change the fact thai the actual MRI volumc% are dsing staj:emde 'Ihe acmm
amber of MRi’s being performed has significantly more ralevance thar a percent of change,

especially wigs & . nﬁdenng that a mininoum number of MRT's perfonned (41 18 weighted scans)

by year 3 in order o meet the requirements.
304. n page 528 of the Agency File, the Agency states
. ,ﬁzeapphcantstxiesfhatfhetotalmlscans?orér
'pmposed service area increased by 13.76% CAGR (apalyst
corrected caleulation showed the Total MRI scans CAGR .
t0.be 12.16%; based on the ésiap‘*o vided by the applicant,
and not 13.76%) and that fis population increased by 1 A3%
during this timeframe.
(¥t Bx. 1 pp 527-528)
305 The Agency refers fo the same-incormrect CAGR calculaﬁou thai it used on page
- 519 of the Agency File. The Agency sﬁpn}aied that this was an errof. See Sﬁ;mlatlon 4 Which .
sefers o Stxplﬁamm L ' o '

306. At the end of the above-quoted passage, the Agency concluded on page 520 ofthe

o Agency File that "[t}?herefore, projections based on ﬂns use raie asa'umpﬁon sre nnreliable.” - (Jt.

. Ex.l p- 528) Whenaskedwhethershc sunagrwdwﬁhﬂnsstztemenf,thepmject analyst,
" Bernetta Thome-WiEkams was not sure. CIhome—Winams, Vol. 5, p. 904) .

| 307. On page 528 of the Agency File, the Agency next discusses Camp Iejevne and - .
staies that “[t}he ‘applicant did not adeguately  demonstrate that ‘onie-thind 6f the nnhtary'
personnel viho reside at Camp Lejeune, will travel off the mﬂltary base in suﬁcnent pnmbess fo
‘reach the market shires projected by CDI . -Therefore, it is Just as likely that those seeking

g " ~MRI servnm not oﬂ'ered at the Naval Hqsprtal Camp Le;e;me would ‘opt to receive. those N
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semc% at. Onslow Memotial Hospital which is closer to the military base fhan the services
propesed by CPL* Ot Ex 1,p.528) '
' 308, The Agency stipulates that:
... the’Agency '=rred by not acecepiing JDI's represerrtﬁmn
that one third of JDI's patient population is military and
fiwther erred in stating that "[t}hetex_-d, i is'just as likely
that those seeking MRI services not offered at the Naval
Hospital Camp Lejenne wonld opt to receive those services

at Onslow Memorial Hosprtal which is closer o thc—
- mﬂﬁarybasethanﬁne services proposed by CDL" )

" See Stipulation 5. _
309.. On page 529 of the Agency File, the Agency inserted Table 15 which depicts
JDIs pmject&d service areademand. (JtEx. 1,p. 529) |
319.' In the natrai:tve below Table 15, the Agoncy. verote that . . . the 5% increase n
‘ MRI $cans/1,000 per year is onsupported and unrelizble by North Carplina historical dafa. (.
| B L ; p. 529) o
311. Aimz],Ms.AIemdﬁr testrﬁed that she was not clear Wharetbe 2008 “starting”

. nse rate of 64.2 scans/1,000 population: came from. (Alexandez‘, Vol. 13, p.'2413) However,

' this crificism i not contained in the findings. (Alexander, Vol. 13, p. 2413-2412)

312. IﬁebasxsforﬁmS%mcreasemMRlscaus/lGOOperyearxsexplanedonpage -

' 67 of the DI A;Jphcaiwn.

As shown jn Exhibif 10, below, to project MRI demgand in the

. ovesall service area, CDI applied a conseivative annual growth rate

_ of 5 percent, based on the statewide use rate growth between 2004
and 2007. Using this growth rate, thcpro_]ectedusarateform
'scaris per 1 mﬁp@ﬂauonmthesmcemmcreased for64.2 m
2008 t0 78.0 m2012 Year 3 of the propowd pmject.

-‘(Tt Ex.z,p 67
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| 313, TheS pescent increase per year in MRI soans/1,000 population is mafhema_%;cagy
comrect.. The math of how one gets To 64.2 in 2008 (page 67 of the application) is as follows; On
page 62 of the application, JDI shows that the nse ratef1,000 population in the service area m
2006 was 582. The difference betweon 2006 and 2008 (the starting year on page 67) is tWo
years.
3"1 4. Applying 5% to each of those two yeats, one reaches 64.2 scans /1,000 population
in the service. area:. ‘ | ‘

582%x 1.05=61.11" : -
611 x 1.05 = 64.16, which rounds to 642

315. The last year fhat oné could obfain "good data” from the Medical Facilities
Planning Section was 2006. (Alexander, Vol. 12, p. 2382) That is why the pse rate/1,060 on

page 62 stops af 2006. .

316, In fact, footnote 7 on page 61 of the JDI Application states "[tjhe 2007 patient

" origin data for fixed MRI is Dot complete, and therefore was not used in this analysis.” (L Ex. .

5. p. 61) The 2006 tise Tate s the actual vse Tate data available from the State. (Platt, Vol. 9, p.
17045 ° ' ’ ‘ '
'317.  Onpage 59 of the application, JDI stated:

~+' -+ Thé MRI nse rate in North Carolina has also increased from
47,60 procedures per 1,000 population to 90.87 procedures
per 1,000 population, represepting an average annul
. increase of 8.4 percent between, 1990 and 2007. In mors .
‘recesit yeds, the Talé of growth in the MRI use rate has
slowed somewhat. The average rate of increase in the
_wse rate over fhie past fonr years (2004-2007) Is six
. pexrcent. . . ,Ihepercépﬁz!meofMRIis‘mf@dm‘
. confinue to grow as_ the diagnostic, capability of MRI
‘equipment expands. As the number of MRT procedutes per
capite. increases, the' demand for MRI services in the
service area will also increase over time. Foereases jn MRI
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use rates in the servics area are ézp&téﬂ to paraliel the
trends experienced statewide . . . .

e Ex.z p- J9J(Emphams added).
318. By choosmg a 5 percent use rate growfh instead of the. Stafer’ld.u average syx

pe;:cent use rate growth from 2004 to 2007, IDI took a more conservahve: approach.

- 3180 w’hen Ms. Thome-Wﬂhams was asked whether she had any reason fo question ‘

y of the mmnbers on 'I'able 15, she answered "[n]ot at fhis fime." (Thorne-Williams, Vol. 5, p. ‘

906)

320. The Agency's conclusion on page 529 of the Agency F*‘Mthai “'élc 5% mcrease m

MRI scans/1,000 per yeat is msu;gported and voreliable by North Carolina hﬂt@ﬁcﬂ data” is not

'con‘ect

3_21. On page 529 of the Agency File, the Agency wrote that TDI's phiysician letters of

support "do not support al2%i fncrease in scans in Y12 or an 8% increase inYr3t @tExl,
P 529) Ms. Alexander acknowledged that JDI did not aseits letters of support as part of T fts noed
.methodology (Alexander Vol. 13, pp. 2463; 2466)

322. ’I‘he Agency Loumi the letters of sopport confmmmg with the rule at 10A NCAC

140 .2702(0)(6) whmh reqmres an applicant to provide “letters of support ﬁ:om phymmans ‘

mchcatmg fheir intent to refer paheslts to the pmposad magnahc Tesonance magmg scanner ami

_ their estimate. of the number of patients proposed to be referred per year, which is based on the
" physicjans' Historical number of referrals.” (It Ex. 1, p. 586)
323. IheAgmmymﬁxmmah

A 11 cou'elahon between ﬂle volume pm;echons and-the-number
of estimated refe:rals in the phymman Ie’cters of suppoz:t is not

* roquired. ;
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See. Sﬁpnlahon 6.

324.  Attheend of i ﬂs discassion on Criterien 3, the Agency reoogmzed on page 529 of _
ﬁ:ze Agency File that JDI exceeded the performance standard at I0AN.C.A.C. 14(3.2’7 03(bX3) of
4,118 Wﬂgbted MRT scans in Year 3; howe:Ver, the A iy went further and ooncluded that the

nrumber of MRI procedures are not based on reasonable assuraptions and methodology
'Ihezaafora the smimber of weighted MRI procedres dung the third operating years iSlG] is
unsupporfed and um‘ehable (GLEx 1, ppe 529—530)

325. At iral, When Project Analyst Ms. Ihme-%hams was asked what was not
rsasonable about the assmnpﬁons that JDI emploved in fhis application,. she could not recall. .
Generaﬂy she was not able to defend the conclusions she wiole for Criterion 3. CIhome—
Wﬂhams, Vol. 5, pp. 90&968)

326. IDI contends tbat at frial, the Agency oﬁcred new reasons and/or raﬁonaﬁzaﬁon

“asto Why tha DI apphcaimn should be dzsanpmv«:—a,.

» 327 It not appropriate for the Agency fo oﬁerreas&m ‘orrationalizations beyond what

is s’catedmﬁleFm;ﬁngs mordﬁmto dlsapptovc auapphcaamm¢mﬂle degree that any is
- oﬁered here, it is not to be considered. Itis zecogmzedthat pmﬁ'ered testrmony and/or exhibits

have been admﬁed into evzdence which may tend to support “newW. 1easops OF

- raﬁunahzaﬁons, and to that end fhe appmpnate weight is given. However, for ’the sakn of
mpleﬁ%m?ss, the Coutt will discuss purpotted lost- paﬂems, an mcorrect base and Agemy
 Exhibit 13, whlch DL contends are fhe new reasons being offered by the Afency.

i. ~ The purpar&e& 408 "lost™ patmmm
328. At trial, the Agency attempted to showmmpanenfs who went o JDF mzeos'

‘ havebeen “jost and should rot: hefactomdmto the pahents JDI projects to seive in Years 13 of
- -T78-
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the project. (Thome-Williams, VoL 6, 5. 1009; Alexander, VoL 11, p. 2182) This number is
demed by adding the totai number of pauents from Carteret (146), Craven (89} dnd "cher ’
(165) that JDI served.nZOOS ¢ Ea, 2,p.7D

329. Although there is discussion in the Agency- Findings about Cazteret anci Craven
counﬁes, ﬁler“ is no discussion of 400 paﬁenis that are unaccounted {Jt. Bx. 1, pp. 513-514)

330 Patients from £arterct and Craven have been accounted fox in the findings
narra'ﬁve and previously in thisodecision They have been accounied for in the *QOther™ categcx}
Whlch accounts for patients for whom semce is rendered but who do not come from one of the
Spemﬁcauy enumerated coimtm The Carteret and Craven county IESLdenIS are reflected in the -
total of "Othier” patients, as shown on page 78 of the JDI Application and the footnote. The
Agency acknowledged at trial that JDI will Kkely continue fo serve some patients from Carteret
and Craven Cor.mﬁm |

33L Itha inclusion of Oﬂm in the 400 allegedly maccounted patients 18 not
supported. The apphcaﬁon expressly states on page 78 that JDI will serve some patients from
"Other" winch includes a diverse range of counties from all over North Carolma that contribute
somepauentstoIDI‘s annualtotal. ¢t Ex. 2, p. 67} Itlsconssstsniwﬂtheh:stoncallvml
‘ paﬁent origin -‘igfog;}auqn that the Agency obfained and placed at pages 165 and- 166 of ﬁlﬁ:
' Agency File. | | - . | |
332 "Ihe Agerncy oﬂ:’e:red no emdsnce at trial to show that DI Would not sexve paﬁems
'ﬁﬁmfﬁﬁ§n~

| -3.33. 1‘11 the JDI _Aﬁpﬁpaﬁoh,.ihe 400 patients dre already. accounted for as pazt of the-

base mumber. M. Platt, ostificd that if the 400 patients were taken "out”.as fho Agehcy
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. suggested, they would have (o bo addedt back in a5 in-migration (Z.e., patients from outside the
service arca secking service at IDT} ' ' A

334. Ms. Platt wert onfo tesﬁfy

A, ¥world bemore than 400 becanse as JDPs volume
has grown over time, the growth has. comne not only
from the service area but from other counties as
‘well. And you would continpe that tvend to see the
overall growih of JDI, béth from patients within the
service mrex-and from omdeﬂlesemce ared.

. (Platt, Vol. 9, pp. 1714)
335. M&ﬁatt camﬂzted ﬂ}gi the growth just in Onsicrw residents served v IDL m

2008 (4,174) and projected to be sezrved in Prbject Year 1 (5,842) would be 1,688 and that would
be more than sufficient-to. make up for any perceived shortfall of 400 patients “Io'st.” (Platt, Vol.
10; p. 1749) . | ' |
336, Ms. Platt ez:plamed&atzfonﬂ Teaves the JDI meﬂmdoiogy exactly as it is with the
mmgmm is already bmlt in or whether one teais the 400 patients as in-migration and adds
the 400. patlems.back in, the netresult is strikingly.similar.~ -
- i " Anfhcorroct "base" |
' L 337’ Atjziél;%heAgencjalso soggested that the "base™ numbér of procedures that IDI-
_ : izsadto*dﬁ;fel;)ﬁ'tha projeéiiozl;s (4,887) was not comect. (Ft. Bx.2, p. 67) This asser:ion is not
. found inthe Agency Findings:- (Alexmlder, VQI. 12,p. 2380) o
338 'Ihe isswe of base i is somewhat incorporated into the pr&eentaimn on “Popﬂatmn
Proposed to be Served” beginning on page 58 abave - ‘
_ ‘ ' 339 “Ms. Platttesﬁﬁedmmponsetothe Agency’s quesﬁansth&tshefeelsthatﬂze
- startmg mnnhcr_ls correct. -Sht_a acknowiedges matﬂmreare multiple methods-to amive st the = .
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startihg number bt that sho chose this method for simp]ici;cy and thet it is based on JDT's actual
utilization. |
340. AsMs. :’latfs t&eﬁi;l;my and JDX Exhibit 98 show, regardi&s of how- one treats
“the 400 paﬁenia Fom Carteret, Craven and "Oﬁxer,“ the result ends up at a very snmla:t point by
Year 3, ie., 33 6% market share if f in-migration is built i versus 32.3% if jnmigration is added
-backm. ‘ -
W - Ageney Hxhibif 13
341, Ms. Alexandsr credted Agency Bshibit 13 i an effort to refiie Ms. Platfs
testimony. Bxhibit 13 was nof mthe decision or the Agency File. ' .
342 M. A_lexandm' acknowledged that Agency Exhibit 13 was not rebuital ewdencu
and that ‘she had 4l ’die mfonnaﬁon needed o creaie Exhﬂnt i3in ‘the applzoaﬁon and Agency
. ._ File. Tt ﬁmcuons as a&‘dz&enal support for the Agercy's deasxon
T 343, Exhib:t 13 s incortect because Ms. Alexander mzs{akenly used 2.5% instead of
ag;p'lying o 5% growth rats fo the numbers on page 67 of fhe JDI Appl;canon in 2009-2010,
(Alexander, Vol. 13, page 2504) . - O
o ' 344 ‘I'hlswasmcorrectbecauseItdldnotglveIDIcredltforaﬁxﬂyear‘s wormof
_growﬂl, it only gave IDI credrt for 6 months of growth. Using the iowe:r incorrect base, J’DI
‘would il to mest the performance standard of 4,118 weighted MRI scans in Year 3. Ms.
Alexander conmstexxﬁy used: ﬁve peroent in Agency Exhibit 13, except for the 2009-2010 time '
pcnod (Agency Ex. 13 Alexemder, Vol. 13, Voi. 13, p. 2504) Ms. Aiexander acknowledged
~.hernnstakeattna1. - S |
‘ 345, As the Comt noted in ifs bmef exammadlon of Ms. Alexamier the ‘time penod'

‘ between the ond of 2009 and the end of Projec Year 1 Gme 30, 2011) would actuaﬂy be
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eighteen months. @é}aczxkn_‘fol 13, pp. 2573-2574). ?}ﬁsTvouhifhrﬁux:tnxito:nquﬁtthe '

zaascﬁzblpﬁ“ss of usmg 5%, instead of the 2.5% used by Ms. Alﬂmder as the use tate growﬂl,

which only gave IDI credit for 6 months' of growth.

3 CRETERION 4
346, Critefion 4 Tequizes an applicant to demonstratp ﬂﬁat its proposal is an eﬁecttva

éemznva method of mesting the needs for the proposed project. (@t Bx 1,p552)

347. The Agency’s discussion under Criterfon 4 states that the .TDI Applicafion is
ponconforming Wiﬂl Cﬁkﬂon 4 because of its nonconformity Wiﬂ:\ Criteria 1, 3, 5, 6, 18a and
~ 16AN. CAC: 2760 LBz 1 at552)

348. Had JDI been found confemnng with the other Statutﬁry Review Criteria and the
Agency Rules, tble the Agency would- bave det@smmed that the OMLLC Apphcatmn was
conformmg with Criterion 4. . Thus, ﬁze Agmcf 8 ﬁndmg of mn—cranﬁsrmlty under Criterion 4
for the JDI Application was & derivative of other findings. S_ec; _d_., T!gxem&Wi}hms, Tr. pp.
732; Algzander, Tr. xﬁ..,zr.zz-:rz, also ses OMLLC Bx. 144, p. 5: -

$ 349, 'I‘herefore, if ﬂle Agency exred in its determination that the JDI Apphcanon was
g non—canfounmgwﬂh Crteria 1,3, 5, 6, 8a, asweﬂ as ﬁleAgencleﬂ@c, the JDI Apphcatmn

' Woulc.i _he cpnfoxmmg with Cnie:uon 4.

T4 CRITERIONS .

350. Cmtcnon 5 requm% an appheant 1o éemenstrate the avaﬂabﬂity of. funds for

' ‘capltat and opemnng needs as well as the mme&ate and long—tes:m ﬁnam:ml fepsibility of the

. pmposal, based: upon reasonzble pmjec'tlons of the costs of and charges. (It. Ex. Tat 553)

351. The Agency found that JDT had dcmonsiraied the avaﬂabﬂlty of ﬁmds for, capﬂal ‘

ueedsofthepm}ect (Jt.Ex.latSSél)
S DR

000132 -




e s At e —— s SvAn v R N

352. The Agency concluded., however, that IDI failed to demonstate the financial
feasibifity of the project based upon reasonable projections of costs and revenues. (J‘t Bx 1 at
559) | | '

" 353, DI failed fo include in its ‘application certain Toquested historical financial
mfomats:rn. " While this Iaﬂmremeni under the application is not @it Agency Rule and did not
' result in the ﬁndmg of nonconformity under Criterion 5, incloding such information is h@lpﬁﬂ o
the Agency to in assessing the ﬁnanmal feasibﬂlty of the prosted project. (Jt Bx. 1, p- 556)
¢ Alexandef, Tr, Vol 13, pp. 2481-32)
354. ’Ihe Agency acmowledged errors in zts analysis of the IDI Apphcauon voder
.. Criterion. 5: Accordingly, the Agency stipulated mor 1o heatmg that the JDI Apphcaﬁon
_ included profess*onal fees. (Shpala:ﬁon 9) Ot Bx. 1, at 556) Likewise, Ms. Alexander testified -
“that the Ageucy incorrectly applied ﬂ;te entire facﬂlty’s payor mix to the MRI pmwdmes,
'multmg in fhe ezroneous conclusmn tha:t JOI underestimated rts confractual aﬁowanoe by aver 3
" million dollars (Alexander Tr., VDL P ) (]t B& lat 559)

355. However, fhe Agency fonnd the JDI Apphwucn nonccnfomnng with Criterion

" . because the apphcant’s financial pmjecttons were premlsed upon the need apalysis discussed ,

| *_under Criterion 3, which the Agency detenmned was unreasonable Thus, given the fact that the
:MPHODS ’mdeﬂymg the financial projections were desined xmreasoﬁaﬁle, the Agency
i conciuded that IDI filed. tb document tho finmncial feasibility of the Glity due to ifs
N nonconfonmty with CntanonB (t. Ex. 1 at 559) _
| '356. Had JDT been found conforming ith e other Statutory Review Criteria and the
Agency Rules, then the Agency wouId have detﬁﬂnmed that the OMLLC App]lcaﬁon was

- . confommg with Cﬂteuon 5. Thus, the Agency’s ﬁndmquf nonmnfomlty vmder Criterion 5 ’

~83-
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for the JOI App}icé:tion -was a derivative of other findings. See ids Thome-Williams, Tx. pp.

73%; Alexander, Tr. pp. 2171-72; alsa see OMLLC Ex. 144, p. 5

357. Therefore, if the Agency erred in ifs deﬁenninaﬁon that the JDI Application was
non-conforming with Criteria 3, the IDI Application would be conforming with Critedion 5.

S. CRH‘EREON&

358. Cnte:non 6 requires the d@pplicant to demonstrate fhatthe proposed pro;ect wﬂl not -

result in the senecessary. duphcaﬁon of sérvices. (Jt. Bx. 1 at 5651
359: The Agency’s discussion ander Criterion 6 states that the DI Apphcaﬁon is mop-
conforming with Criterion 6 becanse of ifs onconformity with Criteria 3. (. Ex. 1 2t 565-66)
© 360. Had IDI been found conforming wzthﬂme other Statufory Review Critedia and the
z;;gency Rules, then the Agency wounld have detmmned thai the ' OMLLC Application was
. copforming with Cﬁtz::ion 6. Thus, the Age:ncy’s ﬁn&mg of non-conformity ander Criterion 6
for the JDI Application W&S‘ a t_.’{eﬁva‘éve of other ﬁndings Seg 4 ‘Thome-Williams, Tr. pp-
732 Alexander Te pp.'znwz; also see@%ﬂ,LCEx 144, p. 5. ‘
. 361- 'Iberefare xf the Agency exred in iis deteﬁnmatlon fhat the JDI Application was

nmz—conformmg wrth Criferia 3 the JDI Apphcahon would be ccnformm—,, WLﬁJ Critetion 6. ;

.. 6 CREI‘ERE@N'I .
‘ 362, Cﬂtenon 7 reqmres an applicant fo adequaﬁely demonsfxate the ava:labﬂzty of

- .}iealth max':power, management and other resources needed for the operahon of the pmposed

X semo&e (It.Bx.’l at 566)

363. The DI Apphcaﬁon outlined the current and projected aﬁmmlsttaﬁve, 011111031.

an,&spppoﬁstaﬂ’neadedforme_pmposedmmmforﬂmﬁmmmygmofthgprqer{t N

(@t.Ex. 3, pp. 104-106).(t Ex. 1, p. 566)
-24- .

000134 "

—




e ety s

364, The Agency ‘conclnded that IDI adeqnaiely demonstrated the availability of health

vmanpowe:r, managemcnt and other resources needed for ﬂle opemﬁou of the proposed MRI
.sewices (t. Bx. 1 at 568) '

7. CRITERIONS

3“6.5. , Criterion 8 reguires the appiicani to adequiately demonstrate the availability of
;mcﬂlars; and’ sopport services, and demonsirate that the proposed service will be coordinated
mththe existing health care system. (Tt Ex. 1at 570)

366. The Agency conoiuued that the JDI Applcation adequately demonsizated the
av@mw of zncﬂlary and su;)port services, and demonstrated that the proposed service will be
mcréjnaiedwﬁhﬂ.le pzisﬁngheal'ﬂl care system. ét Ex. 1a£570)

8.  CEITERION 132 ' |

367. Czite:ion. 13a requires an aﬁﬂiﬁ:&nﬁ to sﬁéw that the medically wnderserved
' POPUIEHOHS cm:ranﬂy using the apphcaxrt’ s existing services havn access to the existing semces
. T 368 The Agency fiofed that the JDI Apphcaﬁon included a copy of its' exxstmg policy
:‘ ofncndzscnmmatlon, apayormxxforthe entire exzstmgfacﬂlty, the mshngmlsemces for. -

FY 2008, MedQuest's Billing and Admmsmns Policy, and fhe amount of bad debt and chanty

oot for the entisé Ficility for FY 2008.. (. Ex. 1, pp. 57475),

369, Aﬁfz: oonsxdea:mg ﬁle mfa:m&on provided by the apphcant, ﬁle Agency
concluded that JDI-adequately demonstrated thzt the medically. mderserved pepula:m currently
. has access fo the MRI sexvices pmwded at IDL and confmd ‘o Criterion 13a. @t Bz. 1at

575 | v .
. 9. ., CRITERION i3b -

v . . 'A ‘ ’ ~R5 .
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370.  Criterfon 13b zequires ap applcant fo demonstrate it has bistorically et its

obligaﬁog requiring provisicn of ancompensated care, commuzity service, Or acCess by
minorities and handicapped persons receiving federal assistance.

371. The JBI Applicaﬁeﬁ reported that during the past 5 yeats, 20 civil rights actions
have been filed against DI MedQuest orNg;vaﬁi Health, Inc. (Jt. Bx. 1 at 576)
. 372. The Agéncy concluded that the D1 Apéﬁeaﬁonadeqpéfﬁly demonstrated that it
~ has ﬁp’c dxscmmnated in pﬁﬁdhg of services.to mhioﬁﬁ@e,‘handicapp@d persons OF Persons
receiving federal assistance, and determined fhat the OMILC Appfication conformed. o

Citerion 13b. (Jt. Ex. 1.at 576)

T 14, QMEMGN 13e
Criterion 13¢

N.C. Gen. Stat. § 131E-183@(13)0) ("Criterion 13¢") provides that:

(13) The applicant shall demonstzate the contribufion of
the proposed service in meeting the heatfh-related needs of
fhe eldedy and of members of medically, underserved

R ..~ groups, sich as medically indigent or low income persons,
" Mdicaid -and Medicare rocipients, racial and etboic
o " - minorities, women, aud handicapped persons, Wwhich bave
. fraditionally expetienced difficulfies in obinining egual
access to the proposed services, particularly thosé necds
* identified in the State Health Plan as deserving of prorify.
* For the purpose of defermining the extend to which the
proposed service will be accessible, the. applicant shall
show: . .
c.. ‘That the elderly dnd the medically underserved
groups ideritificd in this subdivision will be served
. by thé applicant’s proposed services and the extent
. to which each of these groups is expected to ufilize
the proposed services. o ]

. '373.  Criterion 13, which addresses service fo the medically undeiserved, has four
"'subparts. JDI was found conforming with three of the four subparts. (JL'E:L 1, pp. 575-576;
=86-.
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581) The Agency cancluded, hOWe‘Ver that JDI was nsn—cenﬂ}m.ng with Cxiterion 13c. (Jt. Bx.
577-579) Cntcmon 13c requires tha app]lcani io demonstrate that its project will serve the -
medically underserved. C‘sit;cm'oa 13¢ is forward-looking.
374. As -used in Critedion 13, the term: fﬁﬁwﬂy poderserved® means medically
*indigent or low-income persons, Medicaid and Medicare recipients, racial and efbmic minorifies,
Wome:n, and handicapped pexsons . A
| '375. Significantly, the Agency found DI copformiss with Critedion. T3a, which
requires the anpﬁcaxit already . involved i providing the service to " deinonstats ifs. past
pérformance in serving the medically undersczved. (Jt.Ex_l P 575)
376, Ms. Alesander could not cito any* findings ifi which & anphcan’c that had been
" found conforming with Critedon 13a was found pon-conforming with Lutenon 130
(Alexander, Vol. 13, pp. 2492; 2494)
377. kaewme, Dmd Meyer, hMlLC‘s expert, could nof pame any set of findings in
' 'whmh an appkcant that-bad been Found- confonmng with Critedon 13a was found non-~

_ccnfonnmg Wlﬁl ertenon 13c. (Meyer, Vol. 7, PP 1224-—1225)

' 378. In its mscusmon of Cntemm 13c, the Agency also noted that IDI would parbm: .

ﬂ1 fhe Carisg Community Clinic in Jacksonville to prmnde 100 to 150 free scans annua]ly fo

unmsmed mdents of Onslow County (t Ex. 1 p. 57D The Agency beheved these free

scans would have somme monetary value. CI'home—Wﬂhams Yol. 6, 962)
379. . The Agency also noted tha:t DI mcluded a copy of its charity care policy. The-
Agency rew.ewed the chamy care policy and no pmblems mﬂ1 it. (Thom&Wi}hams Vol. 6, pp

996

~87 -
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380, The Agency also noted JDTs estimated charity core and bad debt iﬁ Table 27 and
expressed no concerns about fhese mmmbers. (& Bx 1. p. 577) (Thome»W‘ﬂhams, Vol. 6, pp.
966-967) '

381. Moreover, the Agency found JDI c&nfoming with the “equ{tabif; access” érong ;)f
Cxﬁanon 1, which also deals with service sn the medically Imderserved. ¢t Bx. 1,p- 508) |

3 h&sﬁdamm&ﬂcmﬁknwdﬂmtﬂwsmnegmmpofnnﬁﬁmﬂyumkmmnmduaqmam
ad&rmsed under the "equitable access” prong of Criferion 1 and Criferion 13c.  {(Alexander, Vol.
13, pp- 2494-2495) Thus, the findings themselves are somewhat infersally inconsistent.

- 383, The Agency's finding of non-conformity mnder Cntenen 13c rests solely on the
) classxﬁcailon of Champus/TnCara beneﬁczanes as demomtesrsd in Tables 25 and 26 on page
SVSOf&mlqgchFﬂc'
384. Thamtﬁﬁa;macmmm&mt&mqﬁﬂmﬁn11&&c2§'&ﬂh&qudChwwzmgﬁy
.amﬁmmm63ﬂédpﬁ@u&q¢mdmamhxﬁmmmmCmmgmmgmywmmmmﬁnél%of-
. pahant days-for a total of these two figues of 67.8%; whereas in Table 26, the Mauag@d Care
category’ consﬁuiies 21-8% of patient days snd the Other (Woﬁcexs Comp) category accounts for
60%ofpaﬁentdays. The total of ﬂ:esetvmﬁgmsalsms&?s ; ‘ o
-385. The difference i in the two tables is ﬁzat ChampLsznCare was moved from the
thqmdCmecmqgmynfﬁﬂﬁeZSEmecmmmGﬁmkmx(hmqﬂcmngxyndeﬂeZ6
" - 386. A fodtnote to Table 25 explains that Menaged, Care includes Champus/‘l‘nCara
mhmhawmsnﬂﬁmypammmﬂmﬁﬂmuﬁmﬁmw o
V-SSi In the pro ﬁnnmsin the Hﬂfé@phmﬁmn,pagzl42 ﬁmMnﬂaZ ﬁMﬂ;ﬂuﬁ
. Champust‘nCare is in fhe "Other” c'ategory “’Ihe Projecbad Average Remhmsement Rite

($700.22) is avmage of the pro;ected xmmbmement forMRI scans for aﬁ Conm:nemal Insmance
23 - -
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payors, Managed Care Payors and Other payors Gucluding Champus/TriCare, Third Party

Administrator and Workers' Compensation).” (JDIEX. 34, pp. 1956-1957)

3- As Ms. Platt, IDI's expert witness explained, Champus[TnCare can be reflectzd I
either the Managed Care category or in the "Other” category- (Plaﬂ, Vol 3, p- 1471)

389. OMLIE classxﬁed ChampustnCare in "Other™ in its payor mix. Df, Everett and

Dr. D'Angelo testified that it conld alscr be classified in mamgad care. @t Ex.-3, p. 90;-

Everett, Vol. 10, p. 1833; D‘Angelo Vol. 10, p. 1381)
" 390.. Team Leader Ms. Alexande? ackncwieé.ged that bnampus/'ﬁn,are is not &

category of medically underserved patients with respect fo JDI becanse JDL serves many

' Champus/TriCaro beneficiaries. (Alexander, VoL. 13, pp. 2495-2496); see also Stipulation 5,

' whichy acknowledges that one-third of JDT's patient population s military.

11. CRITERION 13d

391. Criterion 13d requites an applicant to offer a range of means by which a person
will have access to its services. (Ot Bx. 1 atSSO)
3 92. The Agency noted that the JDI Apphcaton demonsﬁ:aied that paﬁents would have

access to the pmposed services by phymclan refen:als and the Carmg Commmmy Clinie, and

3 concluded that the JDI Apphcamnwas comgmnngto Cutenon 13d. (t.Bx lat 500-%1)

12. CRITERION 14

r

Crftenon 14 requires an apphcanj: to demonstrate that the proposed health services

- accommadaie the. elmlcal needs of. health profasmonai frammng programs in the area, a8

‘applicable. (Jt. Bx. 1 at 581)

i 394, 'Ihe Agency noted that the JDI Apphca:uan expressed WMgneSS tD_

g aocommodam stodent training programs, and included copme of emstmg chmcal ageemmfs C

' betwecn DI and local scheols, Gt. Ex. Lat 531)

-ggﬁ
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395. After considering the mfonnzﬁon provzded in the JDI Apch:aflon, the Agency

conchuded that the applicant t Jemonsirated that the proposed health services would accommodate
the chmcal needs. of health profwszonal training programs o the area, and determined that the

" JDI Application was confomﬂngto Cﬂt&t‘lﬂn 14. JtBEx. 1 at 587)

CRYTERION 182

13.  CREIERIONIS

396, Criterion 132 xeqmres the apphcant to demonstrate fhat the proposed sexvice

woald have a positive :mpact upon the cost eﬁ'ecm'enﬂs, -quahiy and aceess to the proposed
, semces (Ft. Ex. 1 at 583)-
397. - The Agency’s discassion under Criterion 6 siates that the JDI Application is

noncanfarming Wiﬂl Criterion 6 because of its nnnconformlty with Cntana 1,3,4,5,6,ad 13c

(tEx 1at583)-

T e EﬁniIDﬁEmenfbumdconﬁhnnnmgvmﬂlfhecﬁhexStﬁuknyammnﬁwv(hiﬁﬁiaandfhe
. Agency Rules, then the Agency would hme dctennmed ﬂlat the OMLLC Apphcaﬂon was -
confonming W1ﬂ1 Criterion 13a. This, the Agmcy s ﬁndmg of non—canfozmity under Cnﬁsnon

183. for the JDI Application was a daﬁvatwe of othﬁr ﬁndmgs Seeid; ’Khome—Wﬂhzms Tr. pp-

732? Alexandm, Tr. pp- 2171—72,;:13_(15_2@01\&[@]1& 144 5.

1399, Therafore, ifthe Agency ex:ted in rés determinsation that the JDI Apphcailon was

nformmgmﬁlcmenal 3,4,5,6,and’ 130 ‘e YDI Applicatio nwouldbe conforming '

. wﬁh Cntenon 182

CRH‘ERION 20
400. Criterion 20 tequires an apphcaut aheady mvolved in the "provision of health. -

semces o provxde evxdenoe thatthe apphcant has pmmded quahty care provnde& n ﬂae past. (It .

e 83)
P
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401.  The Agency noted that the JDI Application pmvided evidence that TDT is a
Vcrhﬂad provider of Madlcare -and Medmazd, thai: Thezr emsfmg scanpers are accredited by the '
American College of Radmlogmt, and thai it anucrpafes the proposed MRY scanner will likewise
be accrefilted. GrBx 1, 583-84 |

A-tiOZ# Adfter consrdenng fhe i *Fdﬂn'zﬁon Bre%éed by the apphcarzt, the Agency
determined that The 1)1 Apphcanon was mﬂfﬁ{mjﬁg 7 Cmteuon 20- | |

" B. A&E&DLATORY EEVIEWCRH‘ERIA

403. Tn its Findings, fhe "geﬁcy detexmmad that the IDI Application was non-
orming with IOAN CAC.14C 2702()8), .2702(0)(9), and 2’703@)(3}

404. ' Under 104, N.C.A.C 14(2 2702(c)(8) the applicant 1s qumred o provide certain
data concemmg the mmmmber of m-weighted procedures for the four types of MRI prooedm '
1denhﬁed in the SMFP. Gt Bx. 1 p. 587) Because the IDI facxhty provides only onztpailen:t .
serwces, the Agency stipulated that it was exor to find the JDIL Apphcaﬁon nonoonfonmng o
fhese rules. (Stipulation 12) * ‘ |

405. Under 10A N.CAC. 14C 2702(c)(®) the apphcant is roquired to provide certain
data concernmg the mzmbar of Wexghted procedures for the four fypes of MR1 pmoedmes
1denﬁﬁed in the SMFP. (Jt, Ex. 1, p. 587) Because the )} Facility, pmvxd&e only outpaﬁeni n

servic&s the Agency stipulated that it was error to find the JDI A@phcaiqu nonconforming to

- thwe rules. (Sllplﬂatmn 13)

406. . Under IOA N C.A,C 14C 2703@}(3) the JDI Apphcaut was reqmred to proJect
, atleast4118 Wexghted scans on fhe proposedMRI scannerbythe endoffne thlrdyear of

: 0pq§at§0n (Agency Ex. 1, pp- 598—539)

S L
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| 407.  The Agenvy conohuded that JDI profeced to perform. 4,211 weighted pmcedmes
duting in \ third year of operations following the completion of the ptoposeé prc_]ect (It. Bx, 1
pp- 598-99) Ut Bx. 2,9 440) ' ’
408. The Afrency nonetheless detannmed, doe ‘i:o its finding that JDI faﬂed to
: adequatiy document the reasonableness of its projected ve’ames and uuhzanan m:,der Critedion
: 3, ﬁxai the JDI Apphcaﬁon was nﬂn—conf”m}m,gwrﬂl 104 1\! C.AC 14C 27(}3(!3)(3) (.st Ex. 1,
pp. 598-99) -
409,  Ms. Aléxsnder testified that, had JDI been fomd conforming with. Cntenon 3,
then thé Agency would have defermined that the JDI Application was conforming,with 10A

NCAC. 14C 2703(®)(3). (Alesander Tr., Vol. 12, p.2219)

HE. COMPARATIVE ANALYSIS
410, . 'When competifive apphcaﬁans are reviewed by the AgencY, the Agency oondacts

a ‘comparative analysis. The Agency qea&acted a comparative analysis in this case because the
. OMILC Apphcatwn and the JDI Application were compeﬁhve
411 If an. apphcaﬁon 13 non-conforming with fhe stafatory review critetia or the
regulatory review ciiteria and the Agency has detennined that it camnot be conditionally
a@pmved,theapphcaﬁenwlﬂ be-denied. A |
4122 In a competﬂlve review, an apphwﬁon that is non—conﬁ)mnng and is not .
cundﬂn)naﬂy appmvable cannot be comyamﬁvely snpmor to'an apphc&hon {hat is conforming
Wﬁhaﬂofﬂle siamtoryandreguﬂamryrewewcmcna.
" 413, 'Ihera is no statate or tule Whlch reqmr&e the Agency to identify certain
tomparative factors. The CON law simply states that the Agengy must pr‘owde nofice of all

“findings and conclusions upon Which it based its decision.” N.C. Gen. Stst. § 131E-186(5).

’--92-— - .
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., misjoinder or nonjofuder of parties.

The “findings and concluszons in the Compzzrahve Analysi§ which ame not specifically
addressed in the statatory. criteria and rules allow the Agency the opportumity 1o explain why it
finds one applicant preferablé to anoﬁze- on a comparative basis. See Bnﬁilavm Tue. v. Notth

Carohna Dept. of Human Resorces, Div. of Facility Sexvices 118 N C. App. 379 455 SEz2d

455 461 (1995) Generally, xh& Agency se ectsﬁze compaeaiive fa@tmb in each review wiich it
believes are the most appropuaie based on the facts or circumstances in that parﬁcﬂar review.
See Thome—Wﬂhams Te. p. 734

414, Tt is within the Agmcy’s discretion. o choose which comparative factors the
Agency will use in any glven revzew , |

415 In the comparaﬁve aIISIYSiS,‘ﬂ}E Agency did not find that one applicanit was

superior, and both fhe- OMILC Application and the JDI Application were dﬁmed. (t. Bx. 1 at
612-613) |

Based upon the faregoingfindjﬁgs of Fact, the Court makes the following

CONCLUSIONS OF LAW

___.______,.___..._._._—_.——-—-——-—--——'

.

1. ‘I‘o “the extent that certam porﬁons of the. foregomg Findings of Fact construﬁ:e

.mixed issues of law andfact, such Findings of Fact shall be deemed mcarporaied heremby_"

. referenoe as Conclmons of Law.

2. Acomtneednotmakeﬁn&ngsasto emyfactwhmhmsesfrom&eewdencc

- and need only ﬁndthcsefacls which are material to the setflement of the dispute. El__@@LSl

. Galmcl. IIONC App. 438 449, 42985 2d611 612 (1993).

3. Al parues have been cen:ecﬂy designated and there is 1o questmn as m’, ‘

=93 =
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4. - The Oﬁice of AWVB:H@@ has jmisdicﬁ@ﬁ over all of the pﬁﬁas and

the subject ma}:ter of this action. ‘ ' . |
5. To obtaina CON for a proposed prq;ect, a CON apphcai}on moust saﬁsfy all of the
 Teview cntena set forth in M. C Gen. Stat. § 131E-183(a). Han apphcaﬁon fails to conform with
any one of these cntena, ﬁlan the applicant is not entitled to a CON for the proposed prcf-ct asa

matter of law. See Presbylerian- Orthopaedic Hospital v. N.C. Depf. of Humam Res., 122 N c.

App 520, 534-35, 470 8 E.2d4 831, §34 (1996).

6. As Petitioner in case 09 DHR 5617, OMLLC has the burden of proof on issues
pmem:ﬁ to the Court regardmg the Agency's disapproval of the OMLLC Appncaﬁom See
Soufhland Amusements and Vending, Inc. v. Rourk, 143 N.C. App. 88, 94 545 SE.2d 254, 257
2001).

7. OMLLC Application filed fo comply with N.C. Gen. Stat. § 131E-183@)()

(“Critedion 17), which requires the proposed project to be “consistent with applicable policies

’ andneeddetennmaﬁommthe&tathedlcalFacﬂﬂI%Planm.- -

8 Pohcy GEN-3 in the 2009 SMFP is apphcable to the review of the OMLLC
Applicafion.

9. Pehcy GEN-3 requires a CON apphcanon fo: (1) promote safety and mxahty, 3]

- prcmote eqmtable access; and (3) maximize bealth care valoe. (Alexander Tr., Yol 11221 15)

10. The Age:ncy correctly fmmd that OMF_LC did uot adeqaately demonstrate the
wdforltspropesedpm]ectundercmenon3 mdmdnatdemanst:atethatmpm;;ectls

ﬁmnmaﬂy feasible wnder Criterion 5 and, based on ﬂm same reasoning, OMLLC dld not

demonsirate the pmo&es by which it plans {0 maximize healﬂncare value cxpended mlder ‘

‘Cntenonl-.
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1. OMLLC's Application faled to comply with N.C. Gen. Stot. § 131B—183(a}(3)
(“Cyiterion 37), which’ requires an applicant to <dentify the population to be served by the
_ ?mposed‘pr@ject and [the applicant] shall demoz;smé the need that this population Has for the
. sexvices pmposed ‘ - .

12, OMILC’s Application failed to comply with Criferion 3 because it failed o
demonstrate the need the identified populaﬁen’ has for fhe services proposed. . ‘ V

15 OMLLC's Application failed to comply with N.C. Gen. Stat. § 131B-183@)(%)

© (“Criterion. 47), which requires an apphcani io demox:sazﬁe that-the “least éosﬂy or most
effoctive alternative has been proposed.”
' 14. JOMLLC’s Ayphcanon faflure to comply wﬁn Cyterjon 4 is dmvauve of
OMLLCs failure fo be conforming vin "Criteria 3 and '3, as weil as other denvairve Cyiteria, and,
“herefore, failed to demonsfrate that is project isam eFFectxve glierpative. '

15. OMLLC’s Application failed to comply with N.C. Gen. Stat. § 131E~133(a)(5) '
(‘Cntennn 57, which reqmr&c an apphcant to demonstrate the “mmediate and long term '
financial feasibdlty of the propusa], based upon xeasonable projections of the costs and *the

- charges for providing health services by the person providing the serviees.” '
16. OMLLC s Application is nonoonfoz:mmg with Critetion 5 ‘becanse OMLLC failed
16 demonstrate the avaﬂabihty of sufficient fimds for the capital and working needs of the
project. | :
' 17. . OMLLC’s Application is aIso nonmnfm with Cdtéﬁon 5 doe . to ity
Inonconfonmfy with Critefion '3 and becarise OMLLC failed t0 demonsnﬁte that the financial

feasxbﬂlty of i 1ts pmposal was based upon 1 reasonable assumPuons regardmcr costs’ and mve:mm

- 95 -
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18. . The OMLLC Apphcanan cozui have been formd condiﬁona‘iiy conforming with
Cyiterion 5, *wrﬂ: regard to the availzbility of ﬁm&na for the pro;ec., However, OMC was .
fomld io be nnmnfonmng 0 Cr*.zna 3 as weli

19, OMLLC’s pplication failed to comply with N.C. Gen. Stat. § 131B-183( X6)
(“Criterion 6”) ’_sich qumrem m ap§ Leant 0 demonstraie hat he pr““esed project will ot
canse an “zmnece»ary duphcanon of existing or approved Mﬁ sexvice cap&ﬂxﬁes or
facilities.” '

o 20. OMLLC’s Apﬂhcsﬁsn faiture’. to comply with Ciitedon 6 is dsxivaﬁve of
. OMLLC’s failure ’m be mnfanmnc s to Criteria 3, apd therefore failed to prove the pro;ect isan |
" unnecessary duplication of existms or approircu E‘M seyvicesin Onslow County.
21. . -OMLLC'’s Apphcaimnls found 6 bs conformmgwxﬁlNC- Gen. Stat. § mff
3N (“Cnteﬂon 77) which requires am apphcant 0 “show evidence of the availabiity of

resonr«.es, mckudmg health maupcwer

“1;

22, OMILC s Apphcaﬁon is conibm.ng wrth Critedon 7 because the applicant
sufficiently demonsirated the availability Cof Tesources and that expenses for aﬂ staff _had, been
adequately hﬂdgetei The Agency mcorrecﬂy eteammed that the JDI apphcaﬁon Was
_nonconfonmngto Criteria 7. ' ‘ ’
23.  OMLLC’s Application is fo found to be confonmng WﬂhNC Gen. Stat. § ! 131E~
' 133@(3) (“Cntenon $) "which requu‘es an applicant 1 “demonstrate . - - o pro;zision of

'necmsary amiﬂary and support services.”
24, OMLLC’S Apphcanon adequately demonstmted the availability of ancillary and

: .sﬁppol'ﬁ semm The Agency. mcmrecﬂy d&tenmned that ‘ihe JDI apphcaﬁon was .

monconfommgio Cmena 8
-96- "
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© 25, OMILLC's Appli'caﬁon was properly found by the A;rency 0 be conforming with
N C. G—en. Stat. § 1315*183(21}(12) (“Ciiterion 127) whick *sqm an apphcant to “demonsirate
that the- cost, desigm, and means of construction proposed vareseni the most reasonable
altemnative, and that the constraction pmject wiﬁ not miduly increase the cost of movzdmg
services..., and that apphc(.ble energy saving features have been incorporated imto the
comctrz;cuaz‘i plans.” ) '
26,  OMLLC’s Apphcauon was agp*opnaivly Fonnd to be confonnmg to N.C. Gen.
Stat. § 131E-183(2)(13)(0) (“Crzf»non 13{c)”) vhich requites an a,;}n.‘cam‘. to show that “the
elderly and the medically inderserved groups ... wil be sex_w.“ed‘by the applicant’s proposed
- services and the extent to which eacl cfth&; groups is expected to utilize the proposed services
R A OMIQLC"S Appﬁ;:aiion was é.ppj:bpﬁai?ﬁy found by the Agency conforming with
N.C. Gen. Stat. § 131E~183(a)(13d} (“Csitesion 1387, Whifih Tequires an apphcant to offex[] a
range of means by which a person will hav:a a;:msto its services: -
. 28. OM[LC’S Applzcaﬁon was appwpnately found by the Agency ocmfomung wﬁh
" N.C. Gen. Stat. § 131B-1 83(&)(14) (“Criterion 14”), which requires an. apphcan:t o “demonstrafe
2 _ that the proposed hezlth services accommodate the clinical nieeds of health professional training
' .programs in the area, as applicable.” ‘ ‘ . '
. 29. OMLLC’s Apphczﬂmn was appmpnately foumi by the "Agency ‘to be

' nconfdnnmg with N.C. Gen, Stat. § 1315-183(s)(18e) (‘Criterion 182, which requires an -

-applicant fo “demonstmi;e the expected effects of the pmposed services_on oompeﬁton in the

. pmposeci service area, mcludmg how any enhance& compebﬂen wﬂl have a posmvc mlpact on v

e the‘cgst effectiveness, quality, an&acces,s to servzc_;es provided. . .

.,_-97_
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30, OMILC’s Application’s failure to comply with Criterion 18a is derivative fo;‘
(}I\/{LLC’S faiture to be confonnmg to Criteria 3 and'5, as well as other derivative Crrtena, and,
therefore, failed fo demopsteaie fhaat its proposed project Wil hav,e a positive fmpact upon the
Sost effectiveness, quality and access to the proposed services. The Agency comectly and )
xeasonably determined that the OMLLC Apphcahﬁn wasg norconforming to Cntmon 18a

' 31. OMLLC’s Agphcaﬁan was appropnatcly found by the Agency fto be
nonconforming, with 104 N.C.ATC. 14C2703 (b)3) which requires an applicant to meet &
performance threshold in the number of weighted MR pmcedmes during the third year of
operation. : .

32. The 'omc Application’s failure to comply with Rule 104 N.C.A.C. 14C2703

}(3) is denvanve of OMLLC’s failure to be conforming to Critetia 3, as well as other
denvattve Cutana, and, ihcrefore, faﬁed to.demonstrafe that thaiﬁ:ae assamptions used to project "
its volume were based upon reasauable or credible projections of wiilization even ﬁmngh the

applicant pm;acﬁ@d to perform 4, 193 wmghﬁd pmcedmm during its ﬁmd vear of 0peration. The

© Agency correctly and reasonably dsteumnf:d that the OMLLC Apphca;{mn was nonconforming ‘

o Rule 10A N.C AC. 14C.2703 ®(3).

33. . 'Iha Agency did not exeeed its aufhonty or gmscilction, act moneously, =il to

use proper Pmcedmﬁ, act arbmnly or capriciously, fail to act as reqmred by rule or law, or

'otherwxse leafﬁ the standards in N.C. Gen. Stat. § 150B~23 in concludmg frhat OM{LCS '
. Apphcaﬁon Was nonmnformmg with Cutena 3 and 5, as weﬂ as the oﬁmer deﬁvaﬁve criferia’

34, As hereinbefore set forth in thesé Findings of Fact and Conclusions of Law, the

Agency did exceed its authority or jurisdiction, act emoncosly, fail to use proper procedire, dct

' 7;93-5
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- arbitrarily or capricicnsly, a1l t& act as required ;bV role oi law, or otherwise vioiéi;a the standards.
in N C. Gen. S’cai. § 150R23 in conclud uding that OMILC’s Application was ‘nonconforming with
Criteria 7 and 8, Rule 10AN.CAC. 140.2703(13}(?), as veell as to the degree error was fmmd n -
the Findings of Fact even ﬂ‘cmgh the conclusory conformity with the Findings may not have
changed,

35. | BExcept as hereinbefore set forth ’in the Findings, m éoncluding’ﬁzat OMLLC’s
Application was conformiing, standing alone, with, Criteria 12, 13¢, 134, 14 as well 10A°
N.CAC14C2702(), -2702)(W), ~2TOASHLY, ~2T02SH@, ~2702e)(6), '-_2702(@(7) -
2’7(}2(_,,\8 , ~2702(c)(9) -2702(e)(10), -2702(c)(11), -2762(c)(15), ».2703(!))(6} -2704(b), -
2705(z), -2705(c), -2765 @, - ~H705(d)(2) and ~2705(g), the Agency dld. not exceed ifs
anthority or jurisdiction; act erroneously; #afl 4o use proper procedure; act arbﬁ:aniy or
* capriciously; fail fo act as reqtmbdby fule or }.aw or otherwzsewalate ’the standards in N.€. Gen.
*Stat, § 150}3~23
36. . As Peﬁuaner in case 09 DHR 5638, IDI has the burden of proof, on xssues .
presented to the Court regardmg fhe Agency's dxsapproval of the JDI Apphcanon. See Southland ~

Amusements and Vending, Inc. ¥. . Rourk, 143 N.C. App. 88, 94, 545 S.E. 2d 254, 257 (2001)."

- 37 IDI’s Application comphes Wlﬂl N.€. Gen. Sim:. § 13 1E-183(a)(1) (“Criterion
':1”), whlch :ceqmm the’ proposed project o be conszstent with applicable policies and need’

&etenmnaﬁons in the State Medical Facilities Plan . .
38. . Policy GEN-3 in the 2009 SMFP is gpplicable to the review of the OMLLC : ,‘

Apphcatmn. Policy GEN 3 reqmres a CON application to: (1) promote safety and qaahty; )

-"promete equrtablc amess, and (3) maximize heaﬁh care value: (Alexander Tr., Vol 1iat 2115) .

s " “
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39, DT Application complies with Policy, GEN-3 of Criterion 1 because mr .

demonstrated in its application, the process by which it plans, fo meximize health care value

expended.-

40, . The Agency “ncoirecﬂy found that JDI did not adequately dcmox;sﬁate the peed

for its proposed project under Criterion 3, and did not demonsﬁate thst its prsjedt is financially .

. feasible ymder Critetien 5; and, based on fhat same reasoning, JDI demanstsamd the process by
which it plans fo mazz’rﬁiz‘a'healthcam valoe expended vader Ciiterion 1.

431, IDDs Apphcaﬁon complies with N.C. Gen.'Stat. § 13 1B-183(a)}(3) (“Criterion

37), which requires an applicant fo ﬁdenﬁfy the population to be served ’*oy the proposed project

and Frhe applicant] <hull demonstrate the need that this population has for the services proposed -

s

- v .

42. JDDs Aﬂnhcaﬁon complies with ! Cntmmn 3 becaase it appmp"‘ate*?{ ldﬂnﬁﬁed the

population to be sexved by the. proposed project and betause the apphc:am appropﬂaiei}’
demonstmted ﬂle need the population has for the services proposed. The Ageacy mcmxecﬂy
' detemnned &n&t the IDI application was nonconfonmng to Cutma 3

-_ 43. - JDIs Apphcahcn comphw with N.C. f‘ven. Staf. § 131E~183(a)(4) (“C;:‘rtedon

. ‘4”) virhich reqxﬁm an apphcant to demonstrate that the “least cosﬂy oF most eﬁ‘ectrva altematxve

has been pmpoaed.”

44. . The Agency’s ﬁnﬂmg of the JDI Apphcanon s failure to comply with Cutenon 4

. vas denvaave of IDP's failure to be conforming o Criteria 3 and 5, as well as otber derrvadlve :

'Crﬂma there from. IDTS Apphcanon comphes with Cntmon 4 because itis conforming g ‘with

:Cntaua?: and 5, asweﬂasotherdmvauvemmthmﬁom,andmid qnsttatedthatlts :

- -100-
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prcject is the least costly or most éﬂ‘ect'rvé alternative. The Agency mcorrectly determined that
‘:he JDI application was nonconforming o Crxf:ena 4.

45. JDVS Apphcahon comp}zes with N.C. Gen. Stat. § 131E—133(a)(5} (“Cr:tenon

57), wehich muzres an apphcant o ésmcnstrate the “immediste and long ferm fisamoial

: faasiblhty of fhe propogal, based upon reasonzble pro;echons of the costs and the oharges for
. prqvldmg hea. th services by the person providing the services.” .

46 JDIs Apphcaﬁon was formd by the Agency to be nonconfonnmg in part with

L/I’Itﬁﬁ{)ﬂ 5 due to its nonconformits Wﬁh&:{tenon 3. IDii is "cand 1o be conforming to Cyiteria

3, and DI damonstrated that the finamcial feasxlbﬂlty of its propcsal sas based upon Teasonable

assumptions regardmg costs and revemmes. The Agency incorrectly determiried that the JDI
apphcaztmn was nonconfﬂm.ngto Cntena 3.

4%. JDI’s Apphcailon complies with N.C. Geri. Staf. § 1’11E~133(a)(6) (“Cntsrmn 6”)

o which “requires an applicant to demonstrate that the proposed project will mot cause an’

“pmnecessary duplication of existing or a;;i;méred heatth servioe capabﬂrh@e or facilities.”
43." JDFs Apphcaﬁon was found by the Agency to be nonconforming with Criterion 6

due to its mnconfomty with Criferion 3. TD is found to bs conforming t0 Crxtena 3, and DI

__ demonstrated that that the project would not result in an unnec&ssaxy duplication of existing ot '

* approved MRI servicw. _ The Ang:my incorrectly determisied that the TDT épplicaﬁqn was -

nonconfomnng to Criteria. 6.

49, ' IDIP’s Apphcaﬁon was appropnaiely found by the Agency to be confommxng with

N.C. Gen, Stat. § 131E-183(a)(7) (“Criterion 77) which ; reqmres an applicant to “show evidence

" oftho availability of resources, inchuding health manpower. . .

';.101-
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50. IDDs Apphcauon adequately demonstrated the avaﬂabjfy of health manpower

managmnent and other rescurces needed for me opemﬁon of the proposed MRT services and the '

Agency coz;reoﬁy and reascmably determined that the JDI Application confo;med to Criterion 7.
51.  JDI's Application was appropriately fot;nd by tha';&géncy to be confonming with
. N.C.Gen Stat. § 1315-183(a)(8) (“Criterion 87) which requires an applicant to “demonsirate .
the prov£310n of neomsazy ancillary and S@ort services.”
. 52 JDPs Application adequa:cly démonstrated the avmlabz.ﬂy of anmﬂaty and
s&époﬁ semices and the Agea}cy correctly and reasonably determined tBat the JDI Application

g:ox,xfonned to Criterion 8.

[~

7

53.  JDP’s Application was appropriately found by the Agency to be conforming o A

N.C. Gen. Stat. § I3E83@(3NE) (“Criterion 13(2)") which requires an applicant to show

. _ “fijhe extent.to which the maﬁcaﬂy underserved populations currently use the appkcant’

existing ‘services companson to the percemaeé of poptilation in the apphngmt § service area

".winchmsmedmaﬂymdaservea.

54;. . JDTs Application adeqnately dsmonstnated that the medlcaﬂy mmderserved
p0pu1a110n crrently has access fo the MRI services provided at JDL, and the Agem:y correctly
and reesonably éetmmned that the OMLLC Application confonned to Cntem:m 13a.

55. - JDDs Apphcanon was appropnatety found by the Agency . be confermmg to

" N.C: Gen. Stat. '§ 131E-133(a)(13)(b) (“Criterion 13(b)") whch requires an apphcant o -

,demonstrate It bas hlstoncally met Its “obligation ... requiring prov:smxx of Imcompa:ssated car.e, ‘

. commumty sem.ce, or accmss by minorities and handncapped person to pmgrams xecemng

-,f@d@‘alasmstancc... T o I
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.56. JDI's Application adequately demonstrated fthat it has mot “discrimin ated in

providing services fo minorifies, handicapped persons or persons receiving federal assistance, -

and the Agency correctly and reasonably determined that the OMELC Application conformed to
Criterion 136, ' -

57. IDPs Application is found o -be conforming fo N.C. Gen Stat'§ 131B-

183(a)(13)(c) (“Citerion 13(c)”) which requires an a;)pli;:ant t0 show that “fhe elderly and the

> medically underserved groups . . . will be served by the applicant’s pmposed servmes an;d the
extent to which each of these gm@s is expected fo uﬁ]zze the proposed services. '

58. The DI Apphcahon appropnateiy demonsirated that the élderdy aud the medically

 underserved groups will have access to thé proposed services, and the spplicant’s projected '

payor Sources are rehable and reasonable. The Agency incorrectly determmed that the 1DI

. Application was nonconforming to Criterion 13e. '

59, - IDDP’s Application was appropnaieiy found by the Agency to be confonnmg Wrﬂl
,' N.C. Gem Stat. § 131E~733(a)(13d) (“Criterion 13d”), whlch réquires an applicant to “oﬁ'ez%} a

rangeefmeansbywhzchapersonmﬂhave acmstoztssermm

60. Thé JDI A.pphcahon éemnnst:ated that pa&ents Womd bave access 1o the' .

pmposed servxc%, afid ﬂm Agency comectly and reasonably détermined that the JDI Apphcahon "

- Was cunformmg to Criterion 13&. ]
' 6l. “IDPs Appﬁcactwn was appmpuately found by the Agency to be oonfoz:mmg with
NG Gen. Stai. § I31E~183(a)(14) (“Cntenon 147), Winchreqtm an apphcant 1o “‘aezmonsirate

that' ﬂze pmposed health services acoommodaie tha clinical needs of heal‘th pmfessmnal trammg

' programs in the ared, as spplicable™
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62. The JDI Appﬁcaﬁon demonstated that the proposed healﬁ services would -
wmxnnnxxhﬁﬁihstﬂnuuﬁ needs oflnaﬂﬂlzmuﬁﬁsunu&1nﬂnjxg;mognnnslnibc:amm,anathﬁ
Agency conecdy and uxmondﬂV'dﬁ&tauncd that ﬂm:IDi‘App;cwuon was conﬁﬁnnﬂg to
Criterion 14.

63. JDUs Apphce-men is found to be conforming with N.C. Gen. Stai. § 131E-

183(2)(182) (“Criterion 18a7), which socires a zxpphcant 0 “domonstrate fhe expected cffects

of the proposed ngmes«nlccnqwhnon uzﬂx;;mmxmaisemna:anag inclading how aay
edhmmcdc&mpehﬁonvﬁﬂbwweap@&ﬁyannpmiomihecmﬁeﬁbc&wmxxs,qaﬂﬁy'andamxxsﬁ)
'mnwxxspﬁnndai...

64. TheﬁquxaﬁsfﬁdngﬁcﬁﬁheJrﬂjngﬁmah=1vﬁmhna®1connﬁvaﬂlC:ﬁancn
- 18a is dexivative of IDTs faihuwe to be confomng to Criteria 3 and 5 as Wcll as other. derivative

65; Iha IEK.éqxﬁumﬁcn;appnnmumdy dennnxﬁnﬁad.ﬂxﬂ its pﬂ@pﬂsedijH€0€Vﬁn
hwﬁ:avnmtveunyaiuwanthamxieﬁbﬂﬁmmc&gqndﬁyamdanuxsﬁsfhepﬂnxm&dSqux&
'Thqz&gmwyxnmnﬁxﬂywhmmgnnﬂiﬂmﬁiheJIH.Apphcmxnxvmszmmmunﬁnnnngfa()ﬁzuau

" 18a.

N.C. Gen. Stat. § 131E-183(a)(20) (“Criterion. 207), “hich requites “[a]n applicant already

vnﬁmﬁwainlﬂxzpmwumm;ofheﬂﬂzsawuxm»ﬁd}pnﬁndeekampeﬂmacynﬂﬂy'unehmsbwa&‘

pnﬂadadnnthegmst
" 67. The JDI Apphcaﬁon provided evxdence thit ﬁle apphcani historically had

Pﬁ“ﬂdﬁd quality care,. and fhe Agency GQHBCﬂy and. ﬁmmmmﬂﬂy de&mnnncd ﬂna'&m IDI-

. JunﬂkmﬁonvwwconﬁnnﬁngtnthﬂﬁuanO.
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68. jDE’s Appﬁc‘aﬁag is found to be conforming with 10A NCAC 14(1.2702(0)(8)
which reqtmres an apphcant to provide certzin dafa concerning the pomber of mwmghted
procedures for the fom: types of MRI procedures 1denﬁﬁeu mthp SMFP.

69.  JDD's Application is fomd 1o be conforming with 10A NCAC 14C2702{c)(®)
vaulvh reqm&s‘ an a;;phcaﬂi 1o prowde cerain dzta conoemng the number of welghted

procadures for the four types of MRT pmcedures 1dnni1ﬂed m the SMFP

70. I's Apphcaﬁon is fornd tobe conforming wrth IOA"J C.A.C. 14C2703 (b)(3) '

whicﬁ requires am applicant 1o meet a perfonnance threshold in the mzmber of wexghted MRI
procedures during the ﬂmd year of 0p&rahon,

71.  The Agency’s ﬁmhng of the TDI Application’s failure to com;;:tly with, R.Le 10A

MNM.CAC. 14C.2703 (b)(3) is derivative of JDP's failare o be confonnmg to Criteria 3, as well as -

other derivative Criferia.

72. The JDI Applcation was found by the Agency to be -nonoonfouningh to 10A-

N. CAC. 2703(b)(3) even though the applicant pro;ected 0 perform 4211 weighted procedures

during its ﬂnrd year of operatmm JDI appropdately demanstrated and adequately documented .

. the reasouableness of its pmjected volumes and wilization. The Agency incorectly detexmmed

- that the IDI Apphcaﬁon was noncanfomlmg o Rulel0A NLC.A.C. 2703 (b)(3}

73. The Agency did exceed its anthonty or Junsdzcuen, act ermneously, fail to use

pmpﬂ procedure, act aIbltranly or capncmnsly, fail to act as reqmred by mle or law, or

otherwise wolaw the’ standads in - NC Gen. Stat. § 150B-23 in concludmg that .TDI’s '

Apphcatwn was nonconfonmng vmh Cn’rcna. 3 and 5, as weﬂ as the other cmtena derivative

" fhere fiom and the Rules. Lo !

S 2105~ - -
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74..  As set forth herein, in concludmg that JDI’s Applicafion was conforning,
standing anne with Crifeda 7, '8, 13a, 13b, 134 14, and 21} a5 well as 104
N.C.A.C.14C2702(=), ~2702(b)(1), «2702@{1), -.2702(0)(4), ~2702(c)(6), -2702@(7), -

2702(X8), - - 2702(c)(®), -2702(c)(10),. 2T03(C)(11); ~2702(c)(12), -2T02e)(15), -2703(bX1),

~27036)2), 2703(B)(5). -2703(XE), _9704{51 -2705(), -2705(c), ~2705(XD) wd -

2705(&}(2) the Agency did not exceed ifs aathorzty or jmsdlcﬁon, act erton eonsly* £dl o use
proper Pmcedure act arbitradly or capuclously‘ fail to act as requhed by mlc or law; or
otherwise violate the standards in N.C. Gen. Stat. § 150B-23. )
75. Hihe Agency finds more than one applicant confommg to applicablé Teview
cntena, ami the review is competdlve, the Agency may employ a comparaﬁva analysis using
factors of its chcasmg Craven Reg'T Mecl Auth. v, N.C. Dep’t of Heqlth & Faanar S’ms 176
N.C. App. 46, 58, 625 S.E2d 837, 845 (2006). |
76. .In the cases under consxdemon__, since the Agency found narﬁler apphcant |
conforming, the Agency pmpeﬂy peﬁ’onned 8 oomparaﬁve analysis.
. 77. The Agency should bave found JDI confomnng with the apphcable review
: criteria and administrative rules. The Agency erred in dlsayprovmg the JDI A,,phcatmn.

78. 'Ihe agency con:ectly found the OMLLC apphcauon to be nomonfom.ung Since

the OMILC Apphcanon is non—confomng and is not conditionally appmvable, it cannot be .

‘ comparakvely supmor o tbs JDI Apphcanun, whzeh is confotmmg with all of the smtuiory and

- ’reguiatory revzcw criteria.

79.  JDI is found to be the cmly apphczmt conformmg to aﬂ criferia and mles and )

- therefore is the sxlperior applicant. No further comparahve analysis 15 necm_:sary .

" 106 -
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8. I conclﬁding that neither the OMLLC Application nor the JDI Application were

‘ the superior pmject,v the Agency did exceed its auﬂzéri‘qr or jurfiéd'iéﬁon; a;zt erroneously; fail o

vise proper procedure; act arbitrarily or capriciously; fail to att a5 required by rule or law; or
otherwise violate the staﬂdzrds inN.C. Gen. Stat. § 150B~ 3. '

81. . The preponﬁerance of the evidencs doss not sappott the Agency’s comparative
aniilysis and s conclusions that nefther fho OMLLC Applicatioi nor the JDI Application was
comparaﬁ'»_’eljr superior ‘and that nefther applicant should be awarded the cestificate of need To

obtain and operate a fixed MR in Onslow County.

BASED UPON the foregoing Findings of Fact and Conclusions of Law, the Undea:signed
makes the following:

' RECOMBED DECISION

Based upon the foregoing rmdmgs of Fac’c and Conclusions of Law, ihe Undsxsxgned
‘recommends that the declsxon of the Certzﬁcate of Need Section denymg OMLLC’S Application

(PrOJect'LD No. P-8332-09) bcmm

Futther, based upon the foregomg Fmdmgs of Fact and Conciusmns of Law, the -

‘ _:Undersigned'recommends 'that the decision of the Cextificate of Need Sesctmn denying JDT’s

Apphcahon (Pro_lectI.D “No. P—8326-09) be REVERSED and that the Agency approve ﬂle DI

_ apphcahon

ORDER

Ttis hereby ordered thai: the Agency shall serve a copy of the Final Declsmn on the Office -
of Admunstmhve Heanngs, 6714 Maﬂ Sexvice Center, Ralelgh, NC 27699-6714,. in accordance

" wifh N.C. Gén. Stat. § 150B-36(b).

“197” : , . ‘.‘. .' : H
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Before the Agency, makes the Final Decision, it is requn*ad by N.C. Get_ Stat. § llS})B- ' |
36(&) to give each party an , opportumify to file exceptions o this Recommcnded Degcision, and fo.
present writien arg‘xmenis 1o those i nhe Agmcy Who wiil make the ﬁm decis ngm |

The Agency is required by N.C. Gen Stat. § 150B-36(b) to serve a copy of the Final
I_}ecision on all parties and to furmish a copy to the patties” attorneys ot mmfi The Ag_ency that |
will make the Final Decision in his case is the Norih Carolina D@eﬁ of Health and Hunan

YT IS SO ORDERED.

- This the ;’y{ﬁ%yojf Gt - 2010.

-108-.
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" A copy of the forgoing was miziled o each of the foﬂovéing;:

S. Tedd Hemphill
Matthew A. Fisher

" Bode, Call & Stroupe, LLP.
. Post Office Box 6338

Raleigh, NC 27628-6338

- Denise M., Guiter

Candace S, Friel

. Nelson Muilins Riley & Scarborough LLP-

The Knollwood, Suite 530.

" 380 Knollwood Avenue
" Winston-Salem, NC 27103 |

June 8. Fercell .

Jaanita B. Tywford

Assistant Attorney General

North Carolina De'partme:nt &f Insace
PO Box 629

Raleigh, NC 27602 -

| This el day of e 2010,
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Facsimile: (919)431-3102
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. EXECUTIVE SUMMARY

In late 1995, the only two acute-care hospitals in Asheville, North Carolina, merged to form

Mission Hospital, an entity owned and operated by Mission Health Systems ("MHS").! Dueto
conceiis that the merger would significantly increase Mission Hospifal's market power in one or
more markets in Western North Carolina ("‘}’V‘l\TC"),2 the State of North Carolina entered into a

Certificate of Public Advantage ("COPA") agreement with the hospitals as a condition for

allowing the merger to go forward.” "The regulatory requirements embodied in the COPA ‘were
designed to provide an offset to the competitive discipline being eliminated by the merger, thus
helping to ensure that consumers would not face higher prices or reduced qualify of care as a
result of the merger.

In the years since the initial COPA agreement was entered: into, health care markets have
changed copsiderably. In recognition of this, the State of North Carolina commissioned this
econonic study to assess whether the existing Second Amended COPA (hereafier, simply "the
COPA™) should bé modified in any way to befter protect consumers against the loss of
competition that resulted from the 1995 merger.* In assessing whether such modifications were
warrarted, 1 was asked to focus solely on competitive issues, and not to consider whether the
COPA. should be modified to better address policy issues such as access to care, the financial
impact of the COPA. on MHS or other entities, or the COPA's impact on physi’cians‘inceﬁﬁves to
‘practice in the WNC region. ' ’ : :

The assessment of what, if any, modifications fo the COPA are warranted is a very fact-specific
omé. Tn conducting this study, I collected and assessed information from a variety of sources,
including interviews (both in-person and over the telephone) with individuals at MHS and other
area hospitals, with health insurance plans operating in the WNC region, and with local
physicians. I also reviewed and analyzed regulatory filings and data, public documents relating
to competition in the WNC region, public data relating to physician admitting practices and

! Memorial Mission Hospital and St. Joseph’s Hospital signed a cooperative agreement. in December 1995 to
manage-and operate the two hospitals as an integrated entity. Three years Jater, Memorial Mission Hospital acquired
St. Joseph's Hospital under the ownership of Mission-St. Joseph’s Health Systern, Inc. In December 2003, Mission-
St. Joseph’s Health System, Inc. was renamed Mission Health, Inc, and the merged hospitals were renamed Mission
Hospital. In the remainder of this report I refer to the initial integration of the two hospitals, and their subsequent
merger, simply as the 1995 merger. See the Second Amended Certificate of Public Advantage at pages 1 and 2.

2 oy the pirposes of this report, 1 define the WNC region as the Service Area defined under the COPA (Section I
Definitions): the 17 county region consisting of Buncombe, Burke, Cherokee, Clay, Graham, Haywood, Henderson,
Jackson, Macon, Madison, McDowell, Mitchell, Polk, Rutherford, Swain, Transylvania, and Yancey. For the
purposes of this report, I define MHS's Primary Service Area ("PSA") as Buncombe and Madison counties.

3 Qee the initial COPA agreement dated December 21, 1995. The COPA agreement was subsequently amended on
October 8, 1998 to account for the formal merger of the two hospitals and again in June 2005 “to reflect changes in
facts and circumstances, including the accomsplishment or expiration of certain provisions of the COPA, and to
provide better tools and mechanisms for oversight by the State.” See Second Amended COPA. at'page 1.

4 The two entities within the State that commissioned this study were the North Carolina Department of Health and
Human Services and the Office of the Attorney General for North Carolina.
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patient hospital choice, and confidential business data and documents. More generally, I drew
upon my experience conducting similar types of economie analyses, especially in the area of
hospital mergers, over the last 20 years as a private economic consultant at Charles River
Associates and while serving in senior positions at the Antitrust Division of the U.S. Depa.r.&nen{
of Justice and at the Federal Trade Commission's Bureau of Economics.

In assessing whether modifications to the COPA are warranted, 1 have adopted the following
critical assumption: that the regulatory scope of the COPA should be limited to addressing

- competitive problems that arose as a result of the 1995 merger, and that the COPA should not

seek to regulate conduct or markets that were unlikely to have been impacted by that merger.
Rather, amy problems that exist but that are unrelated to the 1095 merger should instead be

addressed threugh other means such as existing state or federal antitrusi~laws, or existing
Certificate of Need laws. .

The motivating justification for the COPA's restrictions likely remains valid today: the 1995
merger likely resulted in a significant and enduring reduction in competition in one or more
markets. Thus, the COPA's regulatory restrictions to replace that lost competitive discipline
remain appropriate. Certain modifications of those regulations, however, are warranted as a
means of increasing the regulatory protection that the COPA. offers while simulianeously

ensuring that the COPA is targeted solely on those areas where the merger likely reduced
competition. . :

The four principal conclusions and recommendations from this study are summarized-below.
. P p .

1. The COPA's Margin Cap creates an incentive and opportunity for MHS to evade the
intent of the COPA: by expanding into other muarkets (with respect to either geography

or service), MHS can increase prices and realize higher margins than the COPA seeks
to allow.

The -COPA regulates MHS's average margin across all services and geographies. By
expanding into lower-margin markets, MHS can reduce its average margin, thus allowing
MHS to raise price without violating the Margin Cap. MHS can also lower its average
margin, thus allow it to increase price, by incurring additional expenses that are not
covered by the COPA's Cost Cap. Finally, although the Margin Cap is intended to
protect commercial payers from incurring excessive rate increases, by looking at MHS's

margin across both commercial and government payers, MHS may be able to impose
excessive rate increases..
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To address these problems, I recommend that:

s The existing Margin Cap should be replaced with 2 Price Cap so that MHS cannot
meet its margin cap by incurring additional costs relating to services outside the
scope of the Cost Cap. '

o The Price Cap should only be applied to those markets originally affected by the
merger, and a separate Price Cap should be calculated for each of those markets.

s The Price Cap should be limited to regulating prices to commercial payers, not to
government payers or other payers for whom prices are unlikely to depend
significantly on hospital competition.-

The COPA's Cost Cap offers only limited regulatory protection for consumers, yet it
creates undesirable incentives for MHS to increase owipatient prices and volumes.

. The COPA's Cost Cap regulates Mission Hospital's inpatient and outpatient expenses, but
does not prevent MHS from incurring excessive expenses relating to other markets or

services (e.g., the cost of acquiring physician practices). As a result, it provides only"

limited protection to consumers. Moreover, if the COPA's Margin Cap is replaced by a
Price Cap, then there may be litile need for 2 Cost Cap. Finally, the methodology by
which the COPA Cost Cap is calculated also creates an incentive for MEHS to reduce the
COPA's measure of expenses by ‘increasing outpatient prices and, in some cases, by
increasing outpatient volume.

To address these issues, I recommend that:

"o The State should consider eliminating the COPA's Cost Cap. The greater the
State's confidence in the effectiveness of a new Price Cap (to replace the existing
Margin Cap), the greater the justification for eliminating that Cost Cap.

o If the State retains the Cost Cap, then the COPA should address incentive

- problems relating to the Cost Cap methodology by adopting a separate Cost Cap
for inpatient services and for outpatient services, and change the methodology by
which "Equivalent Outpatient Discharges” are calculated. - ’
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.3. The COPA creates an incentive and opporiunity for MHS 1o engage in "Regulatory

Evasion™ by which MBS can evade price (or margin) regulation in one market by
instead imposing price increases in a related, but unregulaied, market.

MHS has an incentive to evade price (or margm) caps by tying the sale of ifs regulated

- services to other unregnlated services, and then raising the price of that umregulated

service. .Although the COPA cumently prevents MHS from tying with respect to
physician services, I recommend that ‘the scope of the COPA's resirictions on.-tying be
expanded to also cover any other services that MHS offers.

“The State may also wish to also provide additional protection against Regulatory Evasion

by requiring MHS to adopt contracting firewalls requiring MHS to confract separately,
and with distinct contracting teams, for services markets affected by the 1995 merger

© and for services in all other markets. In determining whether contracting firewalls are

warranted, the State should balance what may be limited incremental benefits fom these
contracting firewalls with possible costs associated with impeding legitimate -efforts by

MHS to more fully integrate the provision of care between distinct contracting entities,
and thus lower costs and improve quality.

The COPA's Physician Employment Cap may be unnecessary fo address competitive
concerns aitributable fo the 1995 merger.

The 1995 mergér did not result in any significant reduction in competition between the
two Asheville hospitals with respect to physician services, and thus the COPA's
Physician Employment Cap is unnecessary to countier any merger-related increase in
MHS's market power associated with physwxan services,

An alternative merger-related justiﬁcation fo: the COPA’s physician restrictions is that
the merger may have increased the risk that MHS could foreclose competition with rival
hospitals by employing physicians that might otherwise split their practice between MHS
anid those rival hospitals. The evidence suggests, however, that the COPA's Physician
Employment Cap may have limited value in preventing such a problem. On the other
hand, the Physician Employment Cap may cause harm by preventing MHS from pursuing
1eg1t1mata efforts to integrate care, and thus lower costs and improve quality. Thus, the
State should comsider dropping the COPA's restrictions’ on MHS's employment of
physicians and instead let MHS's acquisitions of physician practices be governed by the
same laws and regulations that govern other hospitals.
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. QUALIFICATIONS

[ am an economist with a specialty in the fields of industrial organization and the economics of
competition. I hold a Ph.D. in economics from Stanford University and a B.A. in economics
from the University of California at Berkeley. [ have published, made professional
presentations, testified, and consulted in the areas of industrial organization, competition, and
antitrust economics for approximately 20 years. A copy of my curriculum vitas is provided in
Appendix 1. -

During rﬁy professional career, I served as Deputy Director for Antitrust in the U.S. Federal
Trade Commission’s (“FTC’s”) Bursau of Economics. In that position, I was responsible for
directing the economic analysis of all antitrust matters before the FTC and overseeing its staff of
approximately 40 Ph.D. economists. Prior to that, I held several positions in the Economic
Analysis Group of the U.S. Department of Justice’s (*DOT’s”) Aatitrust Division, including
Assistanit Chief of the Economic Regulatory Section. In all of these positions, my antitrust

analyses have focused on assessing competition and evaluating the likely competitive effects of
" -firms’ conduct. - '

I am currently a Vice President in the Washington, DC office of Charles River Assoclates
(“CRA”), an economics and business consulting firm. At CRA, my work has focused almost
exclusively on issues relating to competition, with a substantial portion of that work relating to
both merger and non-merger matters before the FIC and the Antitrust Division of the DOJ,

including matters in which I have been retained by the government to serve as an expert witness
on its behalf.

Both while I was with the DOJ and FTC, and since joining CRA, I have been actively involved
in analyzing competition in the healthcare industry. While at the DOJ, I was a member of the
small working group that wrote, and subsequently updated, the DOJ/FTC Statements of Antitrust
Enforcement Policy in Health Care. 1 also served during that period as a member of President
Clinton’s Health Care Task Force, and as a member of President Bush's Interagency Task Force
on Information in the Health Care Industry, Since joining CRA, I have testified at the Federal
Trade Commission/Department of Justice Joint Hearings on Hedlth Care and Competition Law
and Policy, and have been retained by private parties, and both state and federal antitmst
agencies, to provide analysis and expert testimony regarding competitive issues in the health care
sector. Finally, I have made presentations and published articles in peer-reviewed journals
regarding competition in the health care industry. '
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fi. BAC KGROU"\ES

- The 1995 merger E;E’e‘y provided Mission Hospital Wlﬂl substantial market power with respect to
inpatient services and possibly with respect to outpatient services.>. The COPA addresses that

market power through three principal regulatory constraints: a Cost Cap; a Price Cap; and a
Physician Employment Cap.

A Regu,aiary scope of the COPA

W‘nen analyzing competition, economists typically consider whether a firm enjoys significant
_ market power, where market power can be thiought of as a firm's ability to increase price : above

competitive levels. Here, the relevant question is whether the 1995 merger of Memorial Mission
and St. Joseph in Asheville, the event which led to the original COPA agreement between the
State and the hospitals, likely created significant market power in any relevant market. If so,

then regulatory efforts to offset or reverse the effects of that mcrﬂasnd market power may be
appropriate. :

However tempting it may be, the COPA should not be viewed as a vehicle for addressing
competitive problems or healthcare policy issues that are unrelated to the merger. Rather, the
regulatory scope of the COPA should be limited to addressing competitive problems that can be
attributed to the 1995 merger.’ Problems unrelated to the 1995 merger, to the exient they exist,

should instead be addressed through existing state or federal antitrust laws and regulations (e.g.,
North Carolina's-Certificate of Need laws). -

B. The impact of the 1995 merger

The proper scope of the COPA dcpends on an assessment of where the merger hkely created
substantial market power. As discussed below, the 1995 merger likely only created significant
market power regarding inpatient, ‘and possibly outpatient, services.

. 1. Merger-related market power in inpatienthospital services

In assessing what, if any, modifications to the COPA are warranted, I have not been asked to
address whether the 1995 merger resulted in substantially increased market power with respect to
inpatient hospxtal services, and thus warranted regulatory restrictions: such an inquiry would go-
well beyond the scope ‘of this study and require a much miore fact-intensive inquiry. Instead, I

F References to inpatient and outpatient services in this report should be wnderstood to refer to acute care and related
medical services, not psychiatric, rehabilitation, substance abuse or other types of services.

§ Regardiess of any philosophical considerations about the proper scope for regulation, this lumta‘uon on the scope
of the COPA. is necessary purely from a practical perspective: unless the scope of the COPA is limited to merger-

related issues, there is no clear boundary for how far-reaching the COPA's regulations should be., Absent those

boundaries, there is no way in which to assess whether further, modxﬁcanons to the COPA are warranted so.as o
achieve those broader (biat undeﬁned) goals.
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have assessed the COPA given the assumption of a merger-related ingrease in inpatient hospital
services market poOwer.

Yet, while I do not independently seek to assess whether Mission Hospital has market power
relating to inpatient hospital services that stems from the 1695 merger, the evidence I have seen
is fully consistent with that assumption. Prior to the merger, Memorial Mission and St. Joseph
likely provided significant competition to each other: These fwo hospitals were located ‘only
blocks-away from each other, and were both viewed as large, full-service hospitals. Consistent
with what 1 have learned from health insurers operating in the area, those two hospitals appear to
have provided important competitive discipline to each other. In contrast, other hospitals in the
WNC region appear to have provided, and continue to provide, substantially less competitive
discipline to the Asheville hospitals. Thus, by merging Memorial Mission and St. Joseph, the
most important competitive discipliﬁc facing these hospitals appears to have been lost, thereby
creating-substantial market power.

The facts are generally consistent with this assumption that Mission Hospital realized significant
market power from the merger. While potentially a very imperfect proxy for market power,
Mission Hospital’s share of inpatient discharges in several counties in WNC is consistent with
the assumption that Mission Hospital enjoys substantial market power with respect to inpatient
hospital services. As shown ir Table 1, Mission Hospital’s share of discharges from several
counties in WNC is not only quite-high (e.g., Mission Hospital accounts for approximately 50

percent of all hospitalizations of patients living in Buncombe County), it has been growing over
time. ‘

Mission Hospital is also significantly different in several regards from.neighboring hospitals,

. thus likely reducing payers' willingness to substitute from Mission Hospital to those other

hospitals. As shown in Table 2, Mission Hospital is substantially larger than other hospitals,
both in terms of bed capacity and patient census. For example, Mission Hospital averaged
approximately 522 patients/day in 2009, with the next largest hospital in WNC (Pardee
Memoriat Hospjtal in Henderson County) averaging only 72 patients/day. Mission Hospital is

‘also substantizlly larger than other area hospitals in terms of the number of physicians actively -
. admitting to the hospital: Mission has over 300 actively admitting physicians on its staff, while -

the next largest hospital in WNC has only 58.7

Mission Hospital also offers a broader, and more specialized, scope of services than do the other
hospitals in WNC. For example, Mission Hospital is the only hospital in the WNC region
offering Level IT trauma care -and is-the recognized center for specialized care in the region.
Consistent with this, other hospitals in the area generally recognize that Mission Hospital is an

? For the purposes of counting actively admitting physicians, 1 considered physicians with at least 12 admissions in
the 12 month period ending June 30, 2010 (based on the State Inpatient data provided by Thompson Reuters).
Alternative means of counting physicians (including counting only physicians that are not ermployed by a hospital)
would not affect the conclusion that MES has a much larger physi¢ian staff than any other local hospital.

7
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important partner in providing healthcare services 0 the local community by offering services -
¢hat those smaller hospitals cannot provide themselves. This difference in scope of services

would make it difficult for payers to substitute away from Mission Hospital to those other
hospitals in the region. '

Geographic tocation also matters. In contrast to the two merging hospitals that now make up
Mission Hospital and which were located only blocks away from each other, other hospitals in
the WNC regicn are located many miles away from Asheville where managed care élans seelc
hospital coverage. The largest neighboring hospital (Pardee Memorial Hospital) that competes

with Mission Hospital is approximately 25 miles away, while other hospitals in the WNC region
are 15 to 110 miles away. '

These data, as well as the information that 1 learned while interviewing physicians, health
insurance providers and hospitals, are all consistent with tire premise that Mission Hospital
continues to enjoy substantial market power with respect to inpatient hospital services, and that
this market power likely increased significantly as a result of the 1995 merger.

2. Merger-related markef power in outpatient hospital services

I understand that both Memorial Mission and St. § oseph offered competing outpatient services at
the time of the merger. Thus, the merger would have eliminated any competition between those
two providers with respect to outpatient hospital services.

1 have not sought to determine the extent to which Mission Hospital faces significant competition
in the provision of those services. This competition could have come from physician clinics and
offices, outpatient clinics or facilities, or other hospitals’ outpatient facilities. Thus, I do not have
a basis to conclude whether the merger likely created significant market power with respect to
outpatient -hospital services at the time of the merger or whether any such increased market
power in outpatient hospital services remains today, Inasmuch as the COPA regulatory
restrictions do cover outpatient services provided by Mission Hospital, however, I assume for the
purposes of my study that the merger did-create significant market power that endures today.®

3. Merger-related market power and physician services ‘

I have seen no evidence suggesting that the creation of Mission Health resulted in a significant
increase-in market power with respect to physician services, In particular, I understand that
neither of the merged. hospitals employed any significant number of physicians prior to the

% If this assumption can be shown invalid, it rnay be appropriate to drop regulations in the COPA that relate to those
outpatient services. c
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merger. Thus, the 1995 merger does not appear to have resulted in a significant increase in

physician market power that warrants offsetting regulatory restrictions.”

C. The COPA imposes three principal regulatory constraints

I focus on three key regulations in the COPA: a Cost Cap; 2 Margin Cap; and a Physician
Employment Cap.'® A general description of thoss constraints is provided below.

i

1. The COPA's Cost Cap -
Under the COPA, the rate at which Mission Hospital’s "cost per adjusted paticnt discharge”

("CAPD") increases must not exceed the rate of increase in the producer price index for general
medical and surgical hospitals in the U.S."

The CAPD as defined by the COPA measures MHS's costs over both inpatient and outpatient

‘ Operatiéns, but only for the two merged Asheville hospitals. “Thus, the scope of the COPA's Cost

Cap regulation is appropﬁafel-y limited to just those services and geographies for which the 1995
merger likely significantly increased MHS's market power.

2. The COPA's Margin Cap

Under the COPA, the operating margin of MHS over any three-year period shall not exceed by
more than one percent the mean of the median operating margin of comparable hospitals
(provided that this cap will not fall below three percent).”

The COPA's Margin Cap covers MHS's margins across its entire scope of operations: inpatient
and outpatient, hospital and physician services, and all the geographic regions in which MHS
operates. Thus, the scope of this regulation extends well beyond those services and geographies
in whicti the 1995 merger likely significantly ihcreased MES's market power.

3. ' The COPA's Physician Employment Cap

Under the COPA, MHS is not permitted to employ, or enter into exclusive contracts with, more
than 20 pércent of the physicians practicing in Buncombe and Madison counties. This restriction

® As discussed 'below, I have also considered whether the 1995 merger was likely to have increased concerns that

MHS could engage in s vertical foreclosure strategy that might warrant regulatory resirictions relating to physician
services.

° Although the COPA also includes other regulatory restrdictions, have seen no evidence suggesﬁr{g that
modifications to any of those restrictions is warranted. .

! See Section 4.1 of the COPA.
12 gee Section 4.2 of the COPA.
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applies to primary care physicians in each of the three following areas: family practice/internal
medicine; general pediatrics; and obstetrics/gynecclogy. ;

D. The interplay between cost and margin caps

There exists an important interplay between the COPA's Cost and Margin caps in preventin

problems that might otherwise emerge following the creation of significant market power

following the 1995 merger. This interplay means that changes to one aspect of the COPA's
regulatory structure cannot necessarily be done without regard to how, or whether, other aspects
of the COPA’s regulatory structure is changed.

The COPA's margin cap- helps pre%nt post-merger price increases that might otherwise result

i

from: increased market power. Regulators often usé margin caps, rather than price caps, in

situations where the regulated fimi's costs are likely to change over time in ways that the

regulator cannot readily observe: since changes in costs normally warrant changes in a regulated
price cap, the lack of cost observability can make a price cap difficult to’implement. A margin
cap, however, offers the promise of automatically compensating for changes in costs: higher
costs allow the regulated firm to impose a comparable price increase while leaving margins

. unchahged.

A margin cap by itself, however, can be of limited effectiveness in regulating a monopolist.
Absent additional regulation, & monopolist can meet its margin cap by simultaneously increasing
both- prices and costs. Moreover, while this strategy of spending any merger-related revenue
increase may at first seem unattractive, in fact such a strategy may be quite attractive — especially
for non-profit firms such as Mission Hospital."> For example, a non-profit hospital might have
an incentive to increase post-merger prices to fund extensive architectural renovations that have
little impact on quality of care, increased saIaries'tha;c may (or may not) allow the hospitals to
attract higher-guality employees, or investments in new medical techmologies that yield
significant _cbnsurner benefits (e.g., new operating roomis of new capital equipment). A regulated
monopolist hospital may also respond to increased market power by raising prices so that it can
fund an expanded scope of services (e.g., expanded outpatient services, offering a new transplant.
program, or acquiring physician practices) or to extend the geogr@phic region in which it
operates.

This incentive for a regulated monopolist to increase costs as a way of relaxing a margin cap can,
be addressed by imposing a cost cap along with the margin cap. Note, however, that in order to
be fully effective, the cost cap needs to be broad enough in scope that it covers all areas that are
covered by the margin cap. For example, if the margin cap coyers all geographies and services

While I use the economic terminology “monopolist” throughout this report to describe certain economic
phenomenon that are relevant to understanding MHS's incentives and the COPA, and while I believe that MHS

likely enjoys substantial market power in certain markets, I d6 nof mean to suggest that MHS is a monopolist facing
absolutely no competition.
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(as is the case with the COPA Margin Cap), then a cost cap that is limited to costs relating to
inpatient and outpatient services in a particular geography (as is the case with the COPA Cost
Cap) will still allow the monopolist to increase inpatient and outpatient prices, yet still meet the
margin cap by increasing expenditures relating to physician services or by opening or acquiring
facilities in other geographies outside the scope of the Cost Cap. '

1V. INCENTIVE PROBLEMS UNDER THE EXISTING COPA REGULATIONS

Economists hiave long recognized the difficulties of regulating monopolists and how regulation,
no matter how carefully crafted and implemented, can inadvertently create undesirable incentive
problems. Not surprisingly, some of these incentive problems emerge with respect to the
COPA’s regulation of MHS." These problems are described below, with recommendations on
how the COPA can be modified to address those problems provided in the next section.

A. Incentive problems created by the Cost Cap

The COPA's Cost Cap suffers from two problems. First, the mechanics of how Mission
Hospital's costs are calculated creates an incentive {(whether or not it is. acted upon) for MIS to
game the system: by increasing outpatient prices, MHS makes it easier to meet its Cost Cap.
Second, the scope of the Cost Cap is too narrow 10 adequately prevent MHS from raising prices
with respect to inpatient or outpatient services at Mission Hospital, and then using those merger-
related revenues to expand into other services or geographies.

1. Incentives o raise outpatient prices and expand outpatient services

The COPA's Cost Cap limits Mission Hospital's “cosi per adjusted patient discharge" ("CAPD™. ‘

The manner in which the COPA defines the CAPD, however, has the effect that Mission
Hospital can increase its pumber of effective calculated outpatient discharges, thus lower the

CAPD, by increasing outpatient prices. This can be seen by looking at the specifics by which the
CAPD is calculated.'® A

1) Calculate Mission Hospital's "case mix adjusted discharges™ by multiplying its inpatient
discharges by its case mix index.

2) Calculate Mission Hospital's "revenue per inpatient discharge™ by dividing its inpatient

revenue by its'case mix adjusted discharges (as. calculated in (1) above).

14 [t should be stressed that although some of MHS's conduct appears to be consistent with the incentive problems I
identify below, I offer no opinion as to whether MHS has actually acted on those incentives. Addressing that
question would likely require an extremely fact-intensive investigation.

' Qe Section 4.1 of the COPA.

i
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3) Calculate Mission Hospital's "equivalent outpatient discharges™ by dividing its outpatient
revenue by its revenue per inpatient discharge (as calculated in (2) above).

4y Calculate Mission Hospital's "total adjusted discharges” by adding its case mix adjusted
discharges and its equivalent outpatient discharges (as calculated in (3) above).

5) Calculate Mission Hospital's "cost per adjusted patient discharge " (CAPD) by dividing
its operating expenses by total adjusted discharges (as calculated in (4) above).
In essence, the COPA calculates the CAPD by first defining a common measure of volume
across both inpatient and outpatient services. The COPA does this by defining a unit of
outpatient service (the "equivalent outpatient discharges") as the volume of outpatient services
that ends up equalizing inpatient revenue per unit and outpatient revenue per unit. This is
illustrated in the Base Case in Table 3 which provides a hypothetical example i which the
hospital is assumed to do 1,200 inpatient procedures at a price of $1,000/procedure, and 800
outpatient procedures at a price of $800/procedure. Here, the "equivalent outpatient discharges™
is calculated so that the price per procedure is equalized at $1,000 for both inpatient and
outpatient procedurés. Once outpatient volume is calcudated in this way, Table 3 shows how it is

straightforward to then calculate the hospital's "cost per adjusted patient discharge" (based on the
hospital's assumed costs).

Calculating Mission Hospital's CAPD in this way, however, creates a serious incentive problem.
As illustrated in the middle block of Table 3, Mission Hospital can increase outpatient revenue
by increasing outpatient prices. That increased outpatient revenue in tumn increases the number
of "equivalent outpatient discharges" that are calculated according to the COPA methodology.'
That increased number of equivalent outpatient discharges will, in turn, increase total adjusted
discharges, and thus reduce the calculated CAPD: as illustrated in Table 3, the assumed- 20 -
percent outpatient price increase lowers the CAPD from $800 to $762, a reduction of almost 5
percent. Thus, the COPA. creates an incentive for Mission Hospital to lower its CAPD, and
make it easier to meet the Cost Cap, by raising outpatient price&17 ‘

The COPA. Cost Cap may also create an incentive for Mission Hospital to increase outpatient
volume as a means of lowering the calculated CAPD. Just like an increase in outpatient prices,
increased. cutpatient volumes increase equivalent outpatient discharges.. Increased outpatient
volume, however, will also increase Mission Hospital’s operating expenses, Whether that
increase. in outpatient vohime increases, or reduces, the  CAPD will depend .how much the
increase in outpatient volume increases total expenses.- This effect is illustrated in the bottom

16 Iy essence, the COPA defines a unit of outpatient services to be equal to $1,000 worth of outpatient services. If
the prices for all individual outpatient services increase, then the actual volume of outpatient services associated
with that $1,000 of outpatient care has to fall. Thus, even with no change in the actual amount of outpatient care,
the measured volume of outpatient care (i.., a package of $1,000 of outpatient care) will increase.

"7 As discussed in more detail below, the COPA's Margin Cap cannot be relied upon to prevent this increase in
putpatient prices. -
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block of Table 3 which shows how increasing outpatient volume by 20 percent in addition to

increasing outpatient prices by 20 percent can further reduce the CAPD.1

2. Differing scope of the Cost Cap and the Margin Cap

The principal purpose of the Cost Cap is to prevent MHS from mesting its Margin Cap by
pairing price increases with an accompanying increase in costs, and thus keeping margins
.unchanged. Yet, the Cost Cap can only prevent this form of regulatory evasion if the scope of
the Cost Cap is as broad as the scope of the Margin Cap.

The COPA's Cost Cap, however, only covers inpatient and outpatient services provided by
MHS's Mission Hospital. Thus, while the Cost Cap prevenis MHS from spending money

relating to post-merger price increases on inpatient and outpatient services in Asheville, the Cost’

Cap does not prevent MHS from satisfying the Margin Cap by spending merger-related revenues
in other areas, ¢.g., expanding its geographie reach outside Mission Hospital's PSA, or expanding
the scope of services it provides in Mission Hospital's PSA.

B. Incentive problems created by the Margin Cap

The COPA's Margin Cap creates several undesirable incentives that should be addressed.”

1 The COPA creates incentives for MHS fo increases its costs -

As discussed, MHS has an incentive to evade the Margin Cap by pairing price increases in
markets where it enjoys market power with accompanying cost increases. Moreover, the

COPA's Cost-Cap cannot be relied upon to prevent these cost increases since the Cost Cap does
not cover all services or geographies. o

2. The COPA may create an unfair competitive advantage for MHS

The COPA's Margin Cap creates an incentive for MIS to engage in cross-subsidization across
markets whereby it raises price in those markets where it has market power, and uses those
revenues to subsidize its operations in other more competitive markets. Thus, the Margin Cap
creates. an incentive for MHS to offer particularly low prices when expanding into new
geographic regions (e.g., offering outpatient services in counties other than its PSA) or offering
new services. This willingness to offer particularly low prices, while benefitting consumers in

_the short run, could lead to market distortions and create what might be viewed as an unfair
advantage for MHS relative to other competitors. :

'* \fission Hospital has, in fact, been increasing its outpatient revenues more rapidly over time than ifs inpatient
revenues. From 2004 to 2009, Mission Hospital's inpatient gross revenues increased by approximately 57 petcent,
while its outpatient gross revenues increased by approximately 77 percent. As aresult, oufpatient services increased
from approximately 30 percent of Mission Hospital's gross revenue to 33 percent.
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19 The COPA's Cost Cap cannot be retied upon to prevent th

The Margin Cap also creates an incentive for MHS to lower its margin by paying higher-than-
normal prices for certain inputs. This might take the form-of MYS being willing to pay more
than others in competitive bidding for hospitals, for empty lend on which to build new facilities,
or to outbid rivals when.purchasing physician practices.

3. The COPA creates inceniives for MHS to ekpand into low margin
markets ’ '

The COPA's Margin Cap requires that MHS's average margi across all services and all
geographies not exceed a specified margin. MHS, however, can reduce its average margin, and
thus make it easier to meet the Margin Cap, by expanding ififo new services and geographies in
which MHS anticipates realizing a lower-than-average margin.w

The incentive for MHS tfo expand operations to Jlower-margin markets is consistent with the
observation that, by adding McDowell Hospital and Blue Ridge Hospital to its.system, MHS has
reduced its average margin subject to the COPA's Margin CAP: as shown in Table 4, by

* expanding ifs scope of operations beyond just Mission Hospital, MHS's operating margin falls

from approximately 5.1 percent to 4.5 percent.” Similarly, the margins at two other hospitals
with which MHS is in the process of affiliating (Transylvania Community Hospital and Angel
Medical Center) are also likely fo be lower than the margin at Mission Hospital.?! Thus, if either
of those two hospitals were eventually acquired by MHS it would likely further reduce the
average margin that is currently subject to the Margin Cap.

4. The Margin Cap may provide limited relief for commercial payers

Because-Medicare and Medicaid payments to hospitals are largely unaffected by competition, the
principal category of payers requiring protection from the reduced competition resulting from the
1995 merger are comumercial health plans and their enrollees. The COPA Margin Cap, however,
does not distinguish between MHS's margin on commercial accounts versus-its margin relating
to other patients (e.g., Medicare, Medicaid and self-pay/imninsured). To the extent that Medicare
and Medicaid patients represent lower margin business (as generally believed to be the case),
then MHS's margin on cominercial patients can exceed the Margin Cap, even though MHS's
average margin will still meet that Margin Cap.

is type of expansion into low-margin services and
geographies: - as noted above, the COPA’s Cost Cap only covers Mission Hospital's inpatient and outpatient services,
and would not prevent MHS from expanding into other services (e.g., employing more physicians) or info other
geographies. :

™ do not address-whether MHS's expapsion into these Jow-margin markets serves some other important public

policy goal, e.g- the infusion of necessary capital or helping to ensure that a hospital can rernain open.

2t Although I do not have data confirming these relative margins, small rural hospitals such as Transylvania
Community Hospital and Angel Medical Center frequently face significant financial difficulties, with those financial
diFficulties oftentimes a reason for why those hospitals seek 2 relationship with a financially stronger partner.
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The greater MHS's share of Medicare and Medicaid patients (or more generally, the greater the
share of non-commercial pay patients with low margins), the more that MHS's margin on
commercial patients can exceed the reguiated Margin Cap. With the COPA's regulated margin
cap based on margins at comparable hospi!:als,z-2 then if MHS's payer mix becomes more heavily
weighted towards Medicare and Medicaid than those comparable hospitals, MHS will be able to
increase-prices to commercial payers without exceeding the regulated Margin Cap.”

C. The COPA creates inceniives for Reguiatory Evasion

The COPA creates an incentive for MHS to engage in what economists often refer to as
*Regulatory Evasion,” a situation in which a regulated monopolist responds to price regulation in
one market by instead raising prices in a second unregulated market.® In the context of the
COPA, this evasion can arise if MHS, unable to increase inpatient or outpatient prices because of

regulation, instead increases the price it charges for unregulated services such as physician .

services or services at another facility. If MHS can condition the sale of its regulated inpatient or
outpatient services (where it likely has significant market power) on a health msurers’

willingness to also purchase its higher-priced unregulated service, then MHS essentially "shifts™
the market in which it extracts its higher price.”’

The traditional approach to preventing Regulatory Evasion is to attempt to prevent the
monopolist from tying its regulated product to some other unregulated problem. If those ties can
be prevented, then the monopolist can no longer impose a price increase in the secondary market

since consumers no longer need to purchase that higher-priced product as a condition to
purchasing the regulated product.

The COPA currently incorporates language that limits MHS's ability to engage in a tie by
requiring that MES "shall not require managed-care plans to contract with its employed doctors

2 Gee Section 4.2 of the COPA.

B Accordingto data provided by MHS, Medicare and Medicaid accounted for approximately 63 percent of itg gross
revenue i 2008 (increasing slightly to 65 percent in 2010). This is shghtly higher than the nationwide average
across. cornmunity hospitals in which Medicare and Medicaid accounted for approximately 56 percent of gross
revenue in 2007. (See “The Economic Downturn and Its Impact on Hospitals,” The American Hospital Association,
Jamuary 2009, page 4). -1t is also higher than the average for hospitals rated by Moody’s Investors Service as Aa2
and Az3 in which Medicare and Medicaid accounted for approximately 48 percent and 50 percent of gross revenue,
respectively, These Moody’s credit rated hospitals are particularly relevant becanse the opérating margins at these
hospitals are used in part to determine the operating margin benchmark spevified by Section 4.2 of the COPA. (See
“Moody’s U.S. Public Finance — Not-for-Profit Hospital Medians for Fiscal Year 2008,” Moody’s Investors Service,
August 2009, page 21). : .

% Regulatory evasion can also ocour when the second market is regulated, as long as the second market is som
"less" regulated, . .

% 1t may seem that the solution to Regulatory Evasion is to expand the scope of regulation by extending price (or
margin) caps to those.secondary markets. Expanding the scope of regulation, however, can. create 2 slippery slope
of increased regulatory entanglement in which price (or.margin) caps end up being applied to an increasing number

of otherwise competitive secondary markets in an effort to prevent the monopolist from finding a market in which it
_can shift its price increase.
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as a precondition to contracting with it or its constituent hospimls."?“S This language, however,
only succeeds in preventing MHS from tying physician services to its sale of hospital services,
while failing to prevent possible ties between Mission Hospital and other MHS services such as
qutpatient services in other geographies, or inpatient seryices provided at other MHS hospitals.

D. MHS conduct appears fo be consistent with Incentive problems

The incentive problems asseciated with the COPA regulation appear fo be consistent with MHS's

observed conduct and complaints about MHS's conduct that have been voiced by certain
parties.” - ‘
l)‘ .

1. MHS expansion into other geographies and services

The COPA creates a variety of incentives for MHS to expand its operations into other services

and into new geographies. These incentives are consistent with MHS's historical conduct, as
well as its possible plans for the fiture: '

» MHS historically expanded its hospifal network with the acquisition of Blue Ridge
Regional Hospital in Mitchell county and the McDowell Hospital in McDowell county;

vy

s MHS further expanded its hospital network by recently agreeing fo manage the
operations of Transylvania Community Hospital in Transylvania county;”® ‘

» MHS has plans to further expand its hospital network to include Angel Medical Center in
Macon county;” .

- » MHS attempted to expand its scope of hoépital operations ‘by bidding to manage the
opérations of Haywood Regional Medical Center in Haywood county-and the WestCare
Health-System with hospitals in Swain and Jackson counties;™ :

% gee Section 5.2 of the COPA.,

7 14 is worth repeating that, while the above-mentioned conduct is consistent with the previcusly discussed incentive
problems created by the COPA, I have not sought to determine the extent to which the COPA likely caused any of
that conduct. Yet, even without showing that MHS is necessarily acting on these incentives to any significant
degree, it would be prudent to seek to reduce or eliminate those incentive problems.

% MHS recently announced that it will manage Transylvania Cozhmunity Hospital and its affiliates as of January 1,
2010, See Mission Health System press release dated December 27, 2010.

® pccording to a recent publication, “[o}n May 13, Angel Medical Center’s Board of Trustees decided to actively
begin exploring a potential partnership with the Asheville-based Mission Health System.” See “Angel Medical
Center and Mission Health System consider.partnership,” The Macon County News, May 27, 2010.

0 pregss release: “HRMC, WestCare move forward together with Carolinas HealthCare System,” Haywood Régiona.l
Medical Center (http://www.haymed.org/about/news—and—cVen’ts/43—main»news/63—hnnc-wcstcare-move«forward— .
together-with-carolinas-healthcare-system.himi). - .
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» Concerns have been expressed that MHS plans to further expand its scbpe of employed
' Dhysicians; '

o MHS has plans to engage in a Jomt venfure with Pardee Hospxtal to cons*a'uct a new
outpatient facility on the Bunoombe/chderson county lme*

2. MHS expansion into lower margip services

Consistent with MHS's incentive to expand into lower margin services as a means of lowering its

average margin and thus relaxing the margin constraint, MHS continues to expand 1ts
relationships with rural hospitals that enjoy lower margins than the rest of MHS‘S operations.”
This comparison of margins is shown in Table 4.

3. Joint contracting across services and geographies

Regulatory Evasion could be achieved by MHS tying the sale of Mission Hospital's inpatient and
outpatient services to the sale of some other more competitively provided service. This is
consistent with what I understand MHS's contracting practice to be. In particularly; I understand
that, while MHS typically enters into separate contracts af separate rates for its different services
(e.g., it does not charge the same rates for Mission Hospital as it does for its Blue Ridge
hospital), there is at least some degree of informal linkage between these contracts. I also
understand that the contracting personnel at MHS and at the managed care plans are generally

the same individuals, and the contracts for MHS's different hospitals and services are generally
negotiated concurrently.

4. Concemns about “unfair competzt;on

In the course of my interviews, some providers have expressed concerns that, as MHS has
expanded the geographic scope of the services it offers, those providers will be at a competitive
disadvantage. To some extent, this concern may simply reflect a competrtors normal concern
that, as a new rival comes to town, there will be some loss of business.>

Concerns about MHS's enfry into new geographic or sexrvice markets, however, are also
consistent with the fear that MHS is competing on an unequal competitive footing. In particular,
concerns about competing with MHS may stem from MEHS's potential incentive to cross-

. Press release: “Mission and Pardee Announce Collaboration to Expand Healthcare Services,” Mission News, July
1, 2010 (http://www.missionhospitals.org/ body.cfm?id=111&action=detail&ref=141). ,

2 Policymakers will have to decide whether they: view this incentive éffect of the COPA asa good, or a bad, thing.

While MHS's incentive to acquire those hospitals may reflect a market distortion caused by the COPA,

policymakers may ultimately conclude that the benefits of the financial support that MZHS provides those hospxtals
outweighs any harm from that market distortion.

™ This concern would be heightened if the entrant came to town with a reputation for high quality service and the
ability to offer certain services that the incumbent was less capable of offering.
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subsidize services and offer lower-than-normal prices on new services S0 as to avoid exceeding
the Margin Cap,. or fo offer higher-than-normal prices when competing to acquire physician
practices or existing healthcare facilities.

V. ADDRESSING THE INCENTIVE PROBLEMS CREATED BY THE COPA

To address the previously discussed incentive problems, I recommend several modifications to
the COPA.

A. Changing the Margin Cap to a market-specific Price Cap

1 recornmend that the COPA replace its existing Margin Cap with a Pricg Cap that limits the
annual . amount bﬁr which an aggregated measure of price can increase. Perhaps the most
important reason for recommending this change is that the usual reasons for relying on a margin
cap rather than a price cap do not apply here. As previously discussed, economists typically rely
on margin caps when a price cap is not workable. This is most often the case when thers are
likely to be significant unobservable cost changes over time that would otherwise necessitate
changes in the price cap. Absent a means to either observe underlying cost changes, or to
observe how prices should be changing by looking at other (competitive) markets, a price cap
may be impractical. Those impediments to a price cap, however, do not exist here, In particular,

price changes over time can be regulated to ensure they do not exceed price increases af .
" comparable hospitals in competitive markets.

_Switching from a margin cap to a price cap should improve regulation in several ways, First, 4
price growth cap is a more direct means of addressing the concemn that the 1995 merger created
market power that allows MHS to raise price. Second, a price cap eliminates MHS's ability to
evade the margin cap by inflating expenses along with prices. Third, a price cap eliminates the
incentives that a margin cap can create for cross-subsidization, creating unfair competition, and
creating distorting incentives by promoting MHS entry into low-margin.-markets. ~ Fourth,
switching from the Margin Cap to a price cap will make it easier for regulators to focus the
regulation on those-markets-originally affected by the 1995 merger: inpatient and outpatient
services at Mission I—Iospital.34 c

In designing a new Price Cap for the COPA, the following considerations should apply:
o The Price Cap should regulate rates of change over time, not absolute levels.*

» There should be éeparate Price Caps that apply to inpatient and to outpétient services.

¥ This focus would be much more difficult to achieve with a Margin Cap given the difficulties that would arise in
allocating costs that were common across a variety of services or different geographies.

% This approach, unfortunately, locks in any excessive rates that Mission Hospital may already be charging,
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& The Price Cap should apply only to those markets originally affected by the merger:
inpatient and outpatient services in Mission Hospital’s PSA.

» The Price Cap should only. apply to, and be calculated with respect to, commercial
payers.36 This focus on commercial payers is consistent with the view that the original
merger only affected competition for' commercial contracts, and thus the regulation
should only be directed at: contfoﬂing price increases to that payer segment.

Caloulating Mission Hospital's price for use in a price cap will involve three steps. First, a
‘measure of Mission Hospital's case-weighted output should be defined, separately for inpatient
and for outpatient services.”  Second, Mission Hospital's net patient revenue should be
determined, separately for inpatient and for outpatient services. Third, net patient revenue
should be divided by case-weighted output to obtain an average case-mix adjusted price across
- all inpatient services, and across all outpatient Services. .Increases in these case-mix adjusted
prices can then be restricted to not exceed increases of a suitably defined index.>®

Should the State replace the Margin Cap with a Price Cap, the State needs to decide whether that
Price Cap should encompass the services that MHS hopes to offer at its proposed joint venture
facility to be located on the Buncombe/Henderson county line.”” As discussed below, a decision
not to extend the Price Cap to cover those joint venture services may create strong incentives for
MHS to engage in regulatory evasion whereby it seeks to force payers-to purchase services from
the joint venture but pay prices that exceed competitive levels. Thus, the State's decisjon not to
extend the Price Cap to those services should depend on its comfort that it can prevent such
Regulatory Bvasion. Ultimately, however, I believe that the State can sufficiently limit concerns

regarding Regulatory Evasion so that it is zof necessary to extend the Price Cap to cover the joint
venture's services. '

38 T recommend fhat the Price Cap apply to MFS's net revenués across all commercial payers rather than having the
cap,_apply to each individual payer. A payer-specific Price Cap may be irmpractical and undesirable for several
reasons. First, a payer-specific cap would leave open the question of how much MHS could charge s new payer. If
no restrictions applied, the MHS would have strong incentives to charge a very high initial price so that subsequent
growth would leave the Price Cap at a very high level. Such incentives would also reduce the likelihood that new
payers would seek to enfer the Asheville area, an undesirable oufcome given the apparently very high payer
concentration in the Asheville region. Second, a payer-specific cap would be more difficult to practically implement
given that hospital rates to payers typically depend significantly on payer volume.

5T For ‘inpatient services, this can be done in the same way that case-mix adjusted discharges are calculated for
purposes of the COPA's Cost Cap (see Section 4.1 of the COPA). For ouipatient services, a comparable approach

can be used; such approaches are used, for example, by the Centers for Medicare and Medicald Services for use in
the Oufpatient Prospective Payment System. :

3 The COPA already uses a Producer Price Index for general medical and surgical hospitals, as well a an index of
comparable hospitals (see Section 4.1 of the COPA) in calculating acceptable cost changes.
% See note 31, : )
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B. Dropping, or.revising, the Cost Cap

The principal mofivation for the COPA’'s Cost Cap is to prevent MHS from increasing
expcndinzfas as 3 means of satisfying the Margin Cap. Once the Margin Cap is replaced by a
Price Cap, however, the Cost Cap is largely refegated to providing “backup regulation" in the
event that the Price Cap is imperfect. Accordingly, as long as the State replaces the COPA's
Margin Cap with a Price Cap, the State should consider dropping the COPA's Cost Cap entirely.

Should the State choose 1o retain the Cost Cap as a type of regulatory backup to the Price Cap,
that Cost Cap should be revised toeliminate the incentive that it currently gives Mission Hospital
to increase outpatient prices, and possibly expand outpatient volume, as.a means of reducing the
estimated cost.per adjusted patient discharge. As previously noted, this problem stems from how

amas i

the COPA. calculates equivalent-outpatient discharges, and it can be addressed by adopting the
following two changes.

o Adopt a separate Cost Cap for inpatient services and for outpatient services. Separating
the Cost Cap for inpatient and outpatient services means that it is no longer necessary to
find a common output measure for both inpatient and outpatient procedures.®  As

* previously discussed, this need to find a common measure of output created the incentive
for MHS to increase outpatient prices and possibly outpatient volumes.

o Calculate Case-Weighted Outpatient Discharges. Case-weighted oufpatient discharges
should be calculated in the same way that outpatient volume is calculated when
estimating an average outpatient price for use in a new Price Cap."‘1

C. Reducing Regulatory Evasion concerns

Replacing the Margin Cap with a Price Cap, and then limiting that Price Cap to just Mission
Hospital's inpatient and outpatient services, ncreases incentives for MHS to engage in
Regulatory Evasion in which it would instead raise prices in unregulated secondary markets such
as physician services. As mentioned above, this concern may be particularly acute with respect

. to MIES's proposed joint venture with Pardee Memorial Hospital.

The cIeaneét means of preventing Regulatory Evasion is to prevent tying, explicit or otherwise.
Accordingly, the COPA's existing langnage prohibiting tying of physician services should be
extended to prevent MHS from requiring maunaged care plans to contract with any of its

0 This may, however, create certain problems relating to allocation of costs that are common to both inpatient and
outpatient services, e.g., certain corporate costs, certain facilities costs, and certain capital costs associated with
technology that is used for both inpatient and outpatient procedures.

1 gee note 37 above.
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employed physicians or ariy other MHS service provzder asa Drecfmd‘txon to contracting with
Mission Hospital.* 2

Imposing & regulafory prohibition on tying, however, may be insufficient to completely solve the
Regulatory Evasion preblem: firms offen have a-variety of ways of imposing ties that are not
clearly in violation of regulatory language.” . Accordingly,. the State should be vigilant in
guarding against such tying, whether explicit or implicit, and particularly with respcct to the
proposed joint venture with Pardee Memorial Hospital where incentives 1o engage in Regulatory
Evasion might be particularly strong,

" Should the State become concerned that that a "no tying” restriction will be insufficient to protect
g p

against Regulatory Evasion, the State may wish to add language in the COPA that gives the State
the option of making such tying more difficult by requiring a contracting firewall between
MHS's inpatient and outpatient sérvices at Mission Hospital and the other services it provides.
This oontractmg firewall could *nr‘Iude the following elements:

o That the COPA require MHS to establish distinct contracting teams: one of which
focuses on MHS's contracts relating to Mission Hospital in Asheville and its operations,
the other of which focuses on all other services and geographies (including all physician-

related contracts and contracts with McDowell Hospital and Blue Ridge. Regional
Hospital);

o That the two MHS contracting teams maintain an information firewall to prevent
communications or coordination across contracting;

o That MHS does not engage in simultaneous contracting for Mission Hospital and any
other MEIS service provider (e.g., McDowell Hospital).

2 The joint venture may also create strong incentives to engage in another form of Regnlatory Evasion: substimution
of where MHS offers its services: if services offered at Mission Hospital are covered by the price cap, but similar
services offered at the joint venture are not covered by the price cap, then MHS has incentives to shift patients from
the regulated Mission Hospital to the unregulated joint venture (presuming that MHS can tie the sale of those joint
venture services in a way that allows i to realize higher-than-competitive prices at the joint vemture), In fact, I

understand that an express goal of MHS is to shift the location where it treats many of its patients from Mission -

Hospital to the new joint venture facility. I note, however, that Mission Hospital argues that such shifting is an
important means of improving healthcare quality and access to care given its concern that Mission Hospital has [ittle
slack capacity. Thus, by shifting patients, MHS has indicated that it hopes to better serve the community by
focusing on more complex care at Mission Hospital while shifting less complex care to other sites that may bs closer
to where patients actually live. 1f, however, tying between Mission Hospital and the joint venture can be prevented,

then MHS can pursue its goal of shifting patients, and thus benefitting consumers, without raising any concomitant
concerns about Régulatory Evasion.

* The alternative regulatory approach of trying to prevent regulatory evasion by extending price (or margin)
regulation inta otherwise unregulated secondary markets, however, seems even less-aftractive and less beneficial to
COTSWNErS.
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The value of a contracting firewall, however, is unclear. In particular, a contracting firewall is &
cumbersome regulatory obligation that may create inefficiencies for both payers and MHS.*
Moreover, even contracting firewalls often fail to operate as cleanly and as effectively as might
be wished. As aresult, Irecommend that, even if the State opts to include language in the COPA
regarding contracting firewalls, those firewalis only be imposed if the State concludes that tying

is occurring in a way that cannot otherwise be prevented through the "no tying" language of the
COPA. '

VI. THE COPA'S RESTRICTIONS ON PHYSICIAN EMPLOYMENT

The COPA's restrictions on physician employment do not appeai-necessary to address concems
that the 1995 merger reduced competition relating to physician services, Those restrictions also
appear to be of limited value in preventing a. mergerrelated problem associated with MHS
foreclosing competition with rival hospitals by resiricting those rival- hospitals' access to
physicians. As a result, I recommend that the Stafe consider dropping the COPA's Physician
Employment Cap, and instead let MES's acquisitions of physician practices be governed by the
same laws and regulations that govern other hospitals. : '

A. The 1995 merger did not significantly reduce physiciafz competition

At the time of the 1995 merger, neither of the merging Asheville hospitals employed a
significant number of physicians. As a result, the merger did not significantly increase Mission
Hospital's market power with respect to physician services. It follows that COPA regulation of
physician services is not necessary-to counter any merger-related creation of market power.“'}

B. The 1995 nierger and foreclosure concerns -

Physician employment by MHS creates a potential foreclosure concern involving MHS
employing physicians as a means of harming rival hospitals. To the extent such foreclosure'is
deemed possible, and that the 1995 merger increased the either likelihood of, or effects ffom,
such foreclosure, the COPA's Physician Employment Cap may be warranted. As discussed
below, however, I have seen little evidence that such foreclosure concerns are sufficiently likely
to warrant restrictions on how many physicians MHS can employ.

% My discussions with payers, however, indicate that, despite the inefficiencies that firewalls and sequential " - -

contracting will likely create, they tend to either support, or be neutral towards, requiring such a firewall.

% 1 have also considered whether the merger might have resulted in buy-side market power (typically referred to by
_ economists as "monopsony power”). Yet, even if the merger had created buy-side merket power (a supposition for
which I have seen no evidence), a cap on physician employment would not be the proper regulatory solution.
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1. Foreclosure concems and rationale for a Physician Employment Cap

In the course of my interviews with different health care providers in WNC, several MHS rivals
have expressed a variant of the following type of foreclosure concemn. By employing physicians,
MHS may be able to cause these physicians to shift their admissions from rival hospitals to MHS
(their new employer). By employing enough physicizns, MHS might reduce admissions at rival
hospitals by so much that those rival hospitals become financially, and thus compressively,

"weakened.*® In addition, by employing encugh physicians who previously admitted at rival

hospitals, MHS might increase the importance 6f MHS, and reduce the importance of those rival
hospitai§, to managed care plans. This, in o, would make it more difficult for those managed
care plans to drop MHS hospitals from their network, and thus result in reduced competition.

Thus, a cap on the number of physicians that MHS can employ might be necessary to prevent
such foreclosure. ’

The foregoing foreclosure concern is aiso generaily consistent with the COPA's existing
Nondiscrimination restrictions.’ These restrictions prevent MHS from requiring physicians to
render services only at MHS hospitals, consistent with an underlying foreclosure concern. The
COPA's nondiscrimination restrictions do not, however, apply to MHS's employed physicians.
Thus, the COPA's Physician Employment Cap can be viewed as a complement to the
Nondiscrimination restriction by helping to ensure that MHS does not control oo many
physicians' admitting decisions, and thus cannot put rival hospitals at too much at risk of having
MHS cut off their access to the physicians that they rely upon for patients.

2. The likelihood of st 'ocessful foreclosure by MHS

In order for the foreclosure concern to be appropriately addressed by the COPA (rather than
other antitrust or competition laws that address foreclosure concerns), the foreclosure concern
should be related to the 1995 merger. The evidence, however, provides little support for the

belief that the 1995 merger increased the likelihood that such a foreclosure by MHS would be
successful.

The most likely means by which the 1995 merger might have increased foreclosure concerns is
that the merger may have given MHS the ability to "force" physicians into employment contracts
that they: otherwise would rejected."’s The evidence, however, suggests that MHS is not in a
position where it can force such employment contracts on physicians. ’

“ Whether or not this shift in admittiig patterns would occur in reality is unclear. I understand that MHS claims

that, for physicians located outside of Buncombe County, it does not necessarily seek to change that physician’s

admitting patterns. At this point, the empirical evidence relatmg to such practice acqulsmons is too sparse to
properly evaluate this issue.

7 See Section 6.1 of the COPA.,

 perhaps the only other posszble linkage between the 1995 merger and the foreclosure concern is that the 1995
merger likely increased the barm that would likely result from foreclosure (if, in fact, MHS successfuily engaged in
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o MHS's employment of a physician will have the greatest impact on a rival hospital when
that physician admits a significant number of patients fo the rival hospital. ¥ et
physicians that already rely heavily on a rival hospital would be the least vulnerable to
pressure from MHS. Coaversely, those physiciens that are most vulnerable to MHS
pressure would be the ones that admit most of their patients to Mission Hospital, meaning

that rival hospitals would lose little if those pHysicians began admitting cxcluswely to
Mission Hospital.>®

e, There have been instances in which MHS has sought to employ 2 physician, yet that
physicidn has tumed down MES's offer and instead remained unaffiliated or else
affiliated with a different organization.

e One of the factors behind the recent departure of MHS's CEQ is that local physicians
were unhappy with what they perceived to be excessive pressure from MHS regarding
the nature of their affiliation with MHS.”! Thus, MHS's ability to force employment
contracts on {ocal physicians appears quite limited. :

C. Restrictions on physician employment may harm consumers

In assessing whether to eliminate the COPA's restrictions on physician employment, the State
should consider what, if any, consumer harm may result from those restrictions. Such harm

should be balanced against what the previous discussion suggests are limited benefits from those
restrictions. -

The Physician Employment Ca;; may cause harm in several ways. First, unnecessarily regulating
MHS with respect to physician services may effectively handicap MHS in its ability to compete

a foreclosure strategy). The 1995 merger increases the harm from foreclosure siﬁce by significantly reducing
competition for inpatient hospital services, further reductions in competition due to foreclosure would likely be even

more problematic. This Imkage between the 1995 merger and the foreclosure concern, however, appears to be 2.

relatively tenuous basis for using the COPA to guard against foreclosure rather than existing antitrust laws that
would also prohibit such conduct.

“ This suggests, however, that the COPA’s Physician Employment Cap may be targeting the wrodg physicians:
rather than limit MHS's employment of primary care physicians in Buncombe and Madison counties ~ physicians
that are already typically admitting almost exclusively to Mission Hospital — the cap should perhaps apply instead to

physicians in the outlymg counties that are more fkely fo otherwise be admitting to Mission Hospxta] s rival
hospitals,

- % Consider, for example, data on the admitting patterns for the top 50 physicians at one of Mission Hospital's local
* . hospital rivals. These physicians, who collectively accounted for approximately 99 percent of all inpatient

admissions at that hospital, made no admissions to Mission Hospital. Absent admissions to Mission Hospital, MHS

is unlikely to have significant leverage over those physicians.

% See “Trauma Center,” Business North Carolma, April 2010 and “Mission Exit Reflects Trend,” Ashewlle Citizen-
Txmes, November 1, 2009,
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with other health cars providers.” At least one payer I spoke to indicated that many physician

practices in the WNC region were likely to be acquired in the future — either by a larger
physician group, another hospital, or another heaith system (e.g., Novant Health or the Carolinas

Healthcare System). A view was expressed that, of all these possible suitors fer 2 physician
practice, MHS might be the most desirable.

Second, preventing MHS from acquiring certain physician practices will reduce physicians'
options. In some cases, this may mean that physicians leave the region (or decide not to come to
the region in the first place). For physicians intent on selling their practice, the elimination of
MES as a potential bidder for that practice may significantly reduce the value that physicians
receive for their practice.

Third; the Physician Employment Cap may preclude MHS from bringing new physicians to
town. Bringing new physicians o town, however, is the type of output expansion that is likely to
be procompetitive. The current Physician Employment Cap, however, would prohibit such
recruitment of new physicians if it ended up pushing MHS over the 20 percent cap.”?

Pefhaps most fmportant, to the extent that MHS can successfully integrate its acquired physicians
in a way that will lower overall healthcare costs and increase quality, then preventing MHS from

acquiring those physician practices could end up denying consumers the benefits of lower prices
and better outcomes.”*

" D. Balancing likely benefits and harm from the Physicitan Employment Cap

Balancing the potentially significant downsides to the Physician Employment Cap against the

weak merger-related justifications, I recommend that the Physician Employment Cap be dropped
from the COPA. ' ‘ '

2 According to the Aumerican Hosﬁtﬂl Association, 65 percent of commuuity' hospitals are making efforts to
increase the number of employed physicians,’ See “The State of America’s Hospitals — Taking the Pulse, Results of
AHA Survey of Hespital Leaders,” March/April 2010, The American Hospital Association. ’

5 The COPA contains provisions by which MHS can appeal the cap (see Section 8.3 of the COPA). Yet, even if an

appeal were possible, the need to go through the appeal process likely constitutes a significant disincentive to pursue

such physiciah recruitment.

5 See, for example, articles co-authored by MES's new CEO, Ronald A. Paulus, M.D., that describe benefits that he
helped to achieve at the Geiseniger Clinic which pursued an active strategy of physician integration (“Continsous
Innovation In Health Care; Implications Of The Geisinger Experience,” Ronald A. Paulus, Karen Davis, and Glenn
D. Steele, Health Affairs, Volume 27, Number 5, September/October 2008, pages 1235 to 1245; “How Geisinger’s
Advanced Medical Home Model Argues The Case For Rapid-Cycle Innovation,” Ronald A. Paulus et al., Health
Affairs, November 2009, pages 2047 to 2053; “ProvenCare - A Provider-Driven Pay-for-Performance Program for
Acute Episodic Cardiac Surgical Care,” Ronald A. Paulus et al, Annals of Surgery, Volume 246, Number 4,
October 2007, pages 613 to 623; “The Electronic Heaith Record and Care Reengineering:  Performance
Improvement Redefined, Ronald A. Paulus et al, Redesigning the Clinical Effectiveness Research Paradigm:
Innovation and Practice-Based Approaches: Workshop Summary, National Academy of Sciences, 2010, pages 221
to 265; “Value and the Medical Home: Effects of Transformed Primary Care,” Ronald A. Paulus et al, The
American Journal of Managed Care, Volume 16, Number 8, Augost 2010, pages 607 to 615.). :
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Should the Physician Employment Cap be retained, however, the State should consider. adjusting '
that cap in a number of regards, including expanding the scope (both with respect to covered

_specizitics and covered geographies), and allowing for exceptions relating to single-practice

physician groups or for physicians that move info the Asheville area. The State should also

require additional documentation by which MHS demonstrates its compliance with this aspect of
the COPA regulation.

E. Other laws limit fiospitals' ability fo employ phya:ctans

Droppmg the Physician Employment Cap from the COPA will not leave MHS free 10 acquire as
many physician-practices as it likes. Rather, even though no longer subject to the COPA's
restrictions, MHS wiIL be subject to the same regulatory and legal constraints facing any other
party with respect to acquiring competing physician practzces.5 >

The extent to which MHS can acquire more physician practices without running afoul of existing
antitrust laws will depend on the extent to which MHS can snow that the likely benefits of such
acquisitions will outweigh the likely competitive harm.”® MHS can then decide for itself
whether fo increase its share of physicians above 20 percent of the market, with that decision
based in part on whether it believes such acquisitions will prompt an antitrust investigation and
its expectations about the likely outcome of any such investigation.

** 1 assume-that MHS will not be able to avoid such constrajuts by. claiming some type of State Action cxemﬁtiori

56 gee, for example, The US. Department of Justice/Federal Trade Commission 1996 Statements of Antitrust
Enforcement Policy in Health Care. The potential costs and benefits of allowing greater physician concentration are
also actively being debated in the context of policy discussions about Accountable Care Organizations ("ACOs")
See, for example, the October, 2010 volume of Competition Policy International, including the following articles:
Braun, C., "Clinical Integration: The Balancing of Competition and Health Care Policies;" Fischer, A. and Marx,
D, "Auhfrust Implications of Clinically-Integrated Managed Care Confracting Networks and Accountable Care

Organizations;" and Vistnes, G., "The Interplay Between Competition-and Clinical Integration: Why the Antitrust
Agencies Care About Medical Care "
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C Charles River
Assoum_s

GREGORY S. VISTNES - _Ph.D. Economics,

Stanford University
Vice President

M.A. Econotﬁcs,
Stanford: University

B.A. Economics,
University of California at
Berkelsy {with High Honors)

Dr. Vistnes is an antitrust and industrial organization economist who works in a broad array of
industries, Including financial services, Insurarce, defense and aerospace, medical equipment,
chemicals, software, energy, pharmaceuticals, steel, and various retail and industrial products. Dr.
Vistnes is also an expert in the healthcare industry where he has frequently testified, published, and
spoken at professional canferences.

In the course of his work, Br. Vistnes regularly presents his analyses to the U.S. Depariment of
Justice (DOJ) and the U.S. Federal Trade Commission (FTC). He also provides economic analyses
for clients involved in private antitrust litigation, for clients invalved In matters before state attomey
generals, and for firms interested in anticipating the compefitive implications of alternative
strategles. Dr. Vistnes has also provided expert testimony In a variety of antitrust matters, both on
behalf of private sector firms and government antitrust agencies. - :

Prior to joining CRA international, Dr. Vistnes was the Deputy Director for Antifrust in the Federal
Trade Commission’s Bureau of Econamics. In that posifion, he supervised the FTC's staff of
approximately 40 Ph.D.-level anfitrust economists and directed the economic analysis of all antitrust
matters before the FTC. Before that, he served as an Assistapt Chief in the Anfitrust Division of the
U.S. Department of Justice. At both the FTC and. DOJ, Dr. Vistnes headed analytical tearns
responsible for investigating pending mergers and acquisitions or alleged anticompetitive behavior.
As part of his duties, he regularly advised key agency decision makers, including' FTC
commmissioners and the Assistant Attorney General for Antitrust.

REPRESENTATIVE PROJECTS AND INDUSTRY EXPERTISE

o Real Estate. D Vistnes served as the testifying expert for the DOJ in their mutti-year
- litigation U.S. v. National Association of Realtors (NAR}) regarding NAR's rules on how real
estate brokers could use the Intemet fo compete., Dr. Vistnes has also testified before
several states regarding competition the tile’ insurance industry, and worked on several

. mergers (e.g., Fidelity/LandAmerica) mvplvmg fitle insurance providers,

o Aftermarkets. Dr. Vistnes testified before a jury in the Stalic Control Components v.
Lexmark Infernational litigation relating io replacement toner cartridges for laser printers.
The jury agreed with Dr. Vistnes' opinion that the evidence showed that the aftermarket of
replacement toner cartridges was the appropriate relevant market.

May 2010
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Insurance and Financial Services. Dr. \fistnies has testified and provided analyses fo both
state and federal competition authorifies regarding mergers of both insurance cariers
{e.g., Metlife/Travelers) and insurance brokers {&.g., Aon/Benfieid). Dr. Vistnes has also
analyzed price fixing claims regarding iniial public offerings ({POs) and private equity firms.

e Healthcars and Medigal Products and Equipment. Dr. Vistnes has provided court testimony

and economic analyses relating to- hospital mergers, hospital cerifficate of need
applications, health plan mergers, and physician conduct. He has also provided analyses
and testimony related to mergers and conduct issues relating to MRI pmwders. medical
products and equipment, and medicai technoiogy

« Computer Soitware and Technalogy. Dr. Visines has provided economic analyses In
several software mergers that helped the merging parties avoid a second request by the.
government. Examples include matters involving software that provides security for internat
websles; billing software used by large heaith plans; and the provision of glectronic
business-to-business services between frading partners.

'Energy. Dr. Vistnes has provided economic analyses of several anfifrust matters in
different sectors of the energy industry, including the ofl, electricity, gas pipelines and gas
storage sectars. In addition fo overseeing the FTC's economic analyses of mergers such
as BP/Arco and Mobil/Exxon, Dr. Vistnes has also presented his ana;yses ta the
Department of Justice regardmg price fixing clairns in this industry.

Lend il

Price Fixing Cases. Dr. Vistnes has provided analyses and reports regarding price fixing
cases in the chemicals industry, Dr. Vistnes’ work in these matters helped to determine the
relevant scope of products affected by the alleged conspiracy, the time periods over which
price effects may have arisen, and the magnitude of any demages associated with the
conspiracy. Dr. Visines' work in this area has been used both in presentations to the
Department of Justice and in private fitigation.

PROFESSIONAL EXPERIENCE
2000-Present Vice President, CRA International, Washington, D.C.

Dr. Vistnes’ work focuses on analyzing antitrust and competition issues such as:
o Horizontal and vertical mergers;

o Contractual provisions such as exclusivity provisions, miest favored customer
clauses, bundfing provislons, and price discount schedules;

« Intellectual property and antitrust;

* Price fixing and conspiracy allégations;-

?

Class action litigation.

May 2010
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19972000

19961997

Depuly Director for Anfitrust, Bureau of Economies, U.S. Federal Trade
Commission, Washington, D.C.

@

Directed the economic analyses of all anfitrust matfers before the Commission.

Briefed Commissioners and the Director of the Bureau of Economics regarding
all anitrust matters before the Commission, including mergers, verfical
restraints, and joint ventures.

Advised the Commission on whether to challenge mergers or other
anficompetitive acﬁv‘rﬁei:.

Developed strategies for the investigation and litigation of antitrust ma*‘nrQ
before the Cormimission.

Directed the FIC's antitrust staff of 55 Ph.D. economists, managers, and
support staff.

Assistant Chief, Economic Regulatory Section, Antitrust DIV!SEOIT u.s. Department
of Justice, Washington, DC.

o

' Di.rected economic analyses at the Antitrust Division.in the heélth care and

telecommunications industries;

Briefed the Assistant Aﬁorney General and Deputtes on the economic aspects

- of health care and telecommunications maiters;

P!ayed a key role in writing the 1896 Department of Justice/Federal Trade
Commission's Statements of Anmmst Enforcement Policy in the Health
Care Area

Led the Antxtrust Bivision's economtc analyses of hospital and HMO mergers
and/orjoint ventures in the health care industry;

. Directed the ecohomic analyses of Bell Operafing Company mérgers;

Headed DOJ's_economic assessment of the condifions under ‘which Bell
Operating Companies should be allowed to enter into long-distance markets;

Directed the economic analyses of the wave of radio station mergers following
passage of the 1996 Telecommunications Act.
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19951996

- 1980-1985

1988-1890

1987-1988

Manager, Health Care Issues Antitrust Division, U.S. Department of Justice,

L

" Washington, DC.

Directed the economic analyses of all health care matters at the Division.

Staff Economist, Antitrust Division, U.S. Depariment of Jusfice, Washington, DC.

¢ .

Analyzed anfitrust and competifiorrelaied matters in the health care,
enterfainment, natural resources, and industrial machinery industrles;

Designzted as the Aniitrust Division's economic testifying expert In numerous
hospital mergers;

‘Analyzed hospital and HMO mergers, physician joint ventures, healthcare

information exchanges, and physidian/hospital affillations and mergers;

Played a key role in writing the 1993 and 1994 Department of Justice/Federal

Trade Commxvston s Statements of Antitrust Enforcernent Polzcy in the Health
Care Area; :

Designated as DOJ's Economic Representative o President Clinton's 1993

White House Task Force on Health Care Reform.

Economic Consultant, Putnam Hayes and Bartlett, Washington, DC.

o

o

Anakyzeri heaith care matters;

Wrote strategy reports for clients interested In directing the course of healih
care reform at the local and federal levels;

Develaped pricing methodologies fo promote compe’cxtton in the eleclic
uiility industry.

Visiting Professor, Department of Economics, University of Washington, Seattle.

a

Taught graduate and undergraduate health care economics, industrial
organization & strategic firm behavior, and intermediate price theory.
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SELECTED INDUSTRY EXPERTISE

»  Healthcare
» Chemicals
» - lnsurance
= Software
. o Financial Fviafkets
¢ Pharmaceuticals
»  Supermarkeis
= Aerospace and Defense
a  fedical Equipment and Services

o Energy

ORAL TESTIMONY

Wendy Flelschman, et al. v. Albany Medical Center, et al., U.S. District Court, Northern District of

New York (Case No. 08-CV-0785/TIM/DRH), July 2008 and January 2010 [Depasition testimony
on behalf of p{a:ntn‘f class]

Pat Cason-Merenda et al. v. Deltroft Medical Center, et al., Eastern District of thhxgan Southem
Dmsxon (Case No. 06~1 '5601), April 2008, [Depos‘ﬁon testimony on behalf of plaintiff ¢lass]

Munich Reinsurance Group Application for the Acquisition of Control of Hartford Steam Boiler,
Testimony before the Commissioner of Insurance of. the State of Connecficut, March 2009, [Oral
hearing testimony on behalf of Munich Reinsurance Group]

United States of America v. National Association of.Reaffors. U:S. District Court (Northemn District

of Illiriois — Eastern Division), Ju!y 2007 and December 2007. [Deposition tesfimony on behatf of
the U.S. Depariment of Justice]

Funeral Consumers Alliance, Inc., et al. v. Service Corporation International, et al.. U.S. District

Court (Southemn District of Texas) Civit Action 3H-05-3394, July 2007. [Deposmon tes’amony on
behalf of Funeral Consumers Alfiance, Inc.]

Static. Control Components v. Lexmark Infernational. U.S. District Court {Eastern District of
Kentucky at Lexington), June 2007. {Tial and deposition fesfimony on behalf of Static Control
Components, Wazana Brothers Intemational and Pendl Companies]
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Saint Alphonsus Diversified Care, Inc. v. MRI Associates, LLP; and MR} Associates, LiP v. Saint
Alphonsus Diversifi ed Care, Inc. and Saint Alphonsus Reg/onal Medical Center. District Court for

the Fourth Judicial District of the State of §daho May 2007. [Deposition testimony on behalf of Saint
Alphonsus Regional Meadical Center]

Lou:szana Municipal Police Employees’ Retirement System, et al, v. Crawford, ef al,, and Express

Scripts, Inc. v. Crawford, ef al. Del. Ch., C.A., No. 2635-N and 2663-N, February 2007. [Deposiion
. {estimony on behalf of Caremark Rx, inc.]

L/fe Inc. Application for the Acquisition of Comtrol of The Travelers Insurance Company
Testimony before the Commissioner of Insurance of the State of Cennecficut, June 2005. Lurai
hearing testimotty on behalf of Matl ife]
Grotp Hospifalizaﬁon and Medical Services, Inc. (GHMSH/CarsFirst Hearing. Test timony before the
Department of Insurance, Secusities and Banking, Washington, DC, March ,4005 [Orat hearing
testimony and written report on behalf of GHMSIH]
Holmes Regional Medical Center, Inc. v. Agency for Health Care Administration and Wuesthoff
Memorial Hospial, Inc, State of Florida Division of Adminfstrative Hearings, Tallahassee, FL,
December 2004, [Trial and deposifion testimony on behalf of Holmes Regional Medical Center]

Applicatforr of The St Paul Compames for the Acguisition of Contml of Travelsrs-Property and
Casually Corp.  Testimony before the Commissioner of Insurance of the State of Connecticut,
February 2004. [Oral hearing testimony on behalf of The St Paul Comparte*a and Travelers)

Anheuser-Busch Companies, Inc. IMetal Container Corporation, and Anheuser-Busch, Inc, v. Crown

Cork & Seal Technologies Corporat fon, . \UJ.8. District Court (Westem District of Wisconsin), October
2003. [Depasition testimony on behalf of Crown Cork & Seal}

Wal-Mart Stores v. the Secretary of Justice of the Commonweaiﬂv of Puerfo Rico. U.S. District
Court (District of Puerto Rico), December 2002, [Trial testimony on behalf of Wal-Mart]

United States v. Nortfhi Shore Health Systern and Long Istand Jewish Medical Center. U.s. Dnstf}ct

Court (Eastern District of New York), August 1997. [Tnal and deposmon testimony on behalf of the
U.s. Department of Justice]

SELECTED EXPERT REPORTS AND WRITTEN TESTIMONY

Yaklma Valley Memorial Hospital v. Washington State Department of Health,. U.S, District Court,

Eastern District of Washington (Case CV-08-3032-EFS). Expert report submitied on behalf of
Yakima Valley Memorial Hospitals, April 2010.

DAW Industnes Inc. v. Hanger Qrthopedic Group @nd Ofto Bock Healthcafe U.8. District Court,

Southern District of California (Case 06-CV-1222"JAH (NLS)) Expert report submitted on behalf of
Otto Bock Healtheare, May 2009.

May 2010 -
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Hometown Health Plan, el al, vs. Aultman Health Foundation, ef al, Céurt of Common Pleas,

Tuscarawas County, OH (Case No. 2006 CV 08 0350). Expert report submitted on behalf of
Hometown Health Plan, March 2008.

Texas Title Insurance Biennial Hearing, Docket Nos. 2668 and 2669. Pre-filed direct testimony an
behalf of Fidelity National Finandial, Inc., January 2, 2008,

An Economic Analysis of Competition in the Tiile Insurance Industry. Report on behalf of Fidelity
Niationa[ Financial, Inc., submitted to the US GAO, March 20, 2006.

The St. Paul.Companies/Travelers Property and Casualty Corp Merger. Expert report on behalf of
t Paul and Travelers, submitted to the California Department of Insurance, February 2004.

Granite Stone Business Infernational (aka Eurimex} v. Rock of Ages Corporation. International
Court of Arbitration, ICC Arbitration No. 11502/KGA/MS. Expert reports submitied on behalf of
Grarnite Stone Business International, October 2002 and March 2003.

General Electric/Honeywell Merger. Expert reports (co-authored with Carl Shapiro and Patrick Rey)

on behalf of General Eleckic, submitied to the U.S5. Departm-cnt of Justice and the European
Comimission, 2001.

United States and State of Florida v. Morfon Plant Health System, Inc., and Trustees of Mease

Hospitat. .S, District Court (Middle District of Flerida —~ Tampa Dw;sron) Expert report on behalf of _
the U.S, Department of Justice, May 1994.

SELECTED PRESENTATIONS

“interpreting Evidence ;*-legarc&hg Price Effects in Consummated Mergers,” ABA Spring Meetings,
Washington, DC, April 2010.

*Are There Different Rule of Reason Tests for Vertical and Horizontal Conduct?” ABA Joint Conduct
Committee, teleconference presentation, June 2009

“The Economics of Information Sharing and Competition,” ABA Section on Business Law, '
Vancouver, BC, April 2009. |

‘United States versus the National Association of Realtors: The Economic Arguments and
tmpiicaﬁons for Trade Associations,” ABA Spring Meetings, Washington, DC, March 2009.

“The Use of Pnce Effects Evidence In Consummated Merger Analysis,” ABA Section of Antitrust
Law, teleconference presentation, February 2009.-

“Competition in the Tile lnsurance Industry — An.Economic Analysis.” Mational Association of
lnsurance Commissioners, Washington, DC, June 2008.

May 2010
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“Antitrust Issues in the BioTech industry.* Biotech Industry Organization BIO 2005 Intemnational
Meetings, Philadelphia, June 2005.

“Cartels and Price Fixing — Ensuring Consistency Between Theory and the Fadis.” The Use of
Economics in Competition Law, Brussels, January 2008,

“Intellectual Property and Antxtrust in High-Tech Industries.” ABA Section on Business Law, Afianta,
Angust 2004,

“Antitrust, iniellectual Property and innovation” Biotech Endus’try‘ Organization BIO 2004
"International Meetings, San Francisco, June 2004,

"Quality, Healthcare and Antitrust” Petris Center/lUC Berkeley Conference on Aniitrust and
Healthcare, University of California at Berkeley, April 2004.

*Unilateral Effects - Be Careful What You Wish For.” Second Annual Merger Contro} Cbm’erence,
The British Institute of International and Comparative Law, London, December 2003,

"Geographic; Market Definition in Hospital Antitrust Analysis —~ Theory and Empirical Evidence.”
Federaj Trade Cormmission/Department of Justice Joint Hearings on Health Care and Compstition
La'w and Po!tcy, Washmg‘con DC, March 2003.

“Trade Barriers and Anfitrust  Foreign Firms — Down But Not Cut” Antitrust Issues in Today s
Economy, The Conference Board, New York City, March 2003.

"‘Bundiing and Tying: Antitrust Analyses in Markets with Intellectual Property.” Department of
Justice/Federal Trade Commission Joint Hearings on Intellectual Property and Anfitrust,
Washington, DC, May 2002,

" "Practical lssues in Intellectual Properiy !nvestigaﬁcns Balancing Rules versus Discretion.”

Department of Justice/Federal Trade Commission Joint Heanngs on Intellectual Properly and

Antrtrust Washington, DC, May 2002.

“Bundiing and Tying: Recent Theories and Applications.” Antitrust Section of the American Bar
Association Meeting, Washington, DC, April 2002.

* “Antitrust Issues in the Pharmaceutical Industry: The Halch-Waxman Cases.” ABA Healthcare and
' lntellectual Property.Secﬁons Brownbag, Washington, DC, February 2002,

“The GE/Honeywell Deat: s Europe Raising the Yellow Flag on’ Efficiencies?” CRA Confe(ence on
Current Topics in Merger and Antitrust Enforcement Washmgton DC, October 2001,

"Marching to the Sounds of the Cannom: Antifrust Bafilegrounds of the Future." Nafional
Association of Attorneys General Conference, San Diego, October 2000. :

May 2010
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“The Joint Venture Guidelines: Navigating Outside the Safety Zones.” The 8" Annual Golden' State
Antfitrust and Unfalr Competrnon Law Institute, Los Angeles, October 2000.

“Strategic Behavior in the Pharmaceutical Industry: The Hatch-Waxman Act and Blockading Enfry.”
Antitrust Section of the American Bar Association Meeting, Washington, DC, Apif 2600,

“Werking With Economic Experts.” Antitrust Common Ground Conference, Chicago, IL, December
1998. .

“Merger Enforcement Trends.” CRA Conference on Current Topics v Merger and Antitrust
Enforcement, Washington, DC, December 1298 "

“Hot Topics in Health Care Antitrust” Antitrust Fundamentals for the Health Care Provider,
Sponsored by the Wisconsin Field Office of the Federal Trade Commigsion, the US Department of
Justice, and Marquette University Law School, Milwaukes, Wi, December1998

*Federal Antitrust Enforesiment in the Health Care !ndustry. New Directions.” Fourth Annual Health
Care Anhb-ust Forum, Northwestern University, September 1888.

“Hospifa! Compefition in HMO Networks.” American Economic Associaion Meetings, San
Francisco (1996) and Chicago (1898).

“Creating Competifive Markets Amidst Barriers to Enfry.” Weeklong Presentation to the Russian
State Committee of Anfimonopoly Policy, Volgograd Russia, January 1897.

“The Economics of Antiirust Law.” Mains Bar Association, January 1995,

"The Competmve impact of Differentiation Across Hospstais Fourth Anniual Health Economics
Conference, Chicago, 1993, . :

"Multx-Fxrm Systems, Strategic Alfiances, and Provider Integration.” Pennsylvania State Univers%ty,

the University of California at Santa Barbara, and the Johns Hopkins Schoal of Public Health, 1992
and 1883.

PUBUCAﬂONS

“Presumptions, Assumphons and the Evolution of U.S. Anhtrust Palicy.” With Andrew DICk Trade
Pract/ces Law Jourmal, December 2005,

“Commentary;’ Is Managed Care Leading fo Consohdatxon in Health Care Markets?” Health
Services Research, June 2002.

"Embloyer Contribution Methods and Health Insurance Premiums: Does Managed Competition

Work?" With Jessica Vistnes and Phillip Cooper. The Intemational Journal of Health Care Finance
and Econornics, 2001,

May 2010
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“Hospital Competition in HMO Networks: An Empirical Analysis of Hospital Pricing Behavior.” With
Robert Town. The Journal of Health Economics, September 2001.

"Hospitals, Mergers, and TWOQStage Competition.” The Aniitrust Law Journal, January 2000. .
"Defining Geographic Markets for Hospital Mergers.” Aniitrust, Spring 1$99.

“The Role of Third Pary Views in Antitrust Analysis: Trust But Verify." Govemment Antitrust
Litigafion Advisory, American Bar Association, July 1998, :

“Hospital Mergers and Anfitrust Enforcement.” The Joumal of Health Politics, Policy and Law,
Spring 1888. - ’

*An Empirical Investigation of Procurement Contract Structures.” The Rand Journal of Economics,
Sumimer 1994, o » A

PROFESSIONAL ACTIVITIES

Referee for:
o The American Economic Review
= The Anfftrust Law Journal
«  Health Setvices Research
« Inguiry
® .The Journal of Industrial Economics
e The Rand Journal of Economics

o The Review of Industrial Organization

‘Grant Reviewer for:

= Robert Wood Johnson Foundation/Academy Health
« “The Alpha Center

» - Agency for Health Care Poficy and Research

May 2010
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HONORS AND AWARDS
= Named one of Global Compstifion Review's 2008 “Top Young Economists” (identifying the.
iop 22 antifrust economists in the U.S. and Europe under the age of 45)

v Assistant Aftomey General's Merit Award (1994), Antifrust Division, U.S. Department
of Justice '

o Distinguished Teaching Fellowship (1986), Department of Economics, Stanford University
= Academic Feliowship (1983—1984), Department of Economics, Stanford University
¢  PhiBeta Kappa (1983) '
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CAROLINA MOUNTAIN GASTROENTEROLOGY ENDOSCOPY CENTER, LL.C PUBLIC HEARING
SPEECH IN OPPOSITION TO THE CON APPLICATION FILED BY MISSION HOSPITAL, INC. TO -
RELOCATE ONE GI ENDOSCOPY ROOM TO FLETCHER, NORTH CAROLINA
ProJECT LD. No. B~008638—11

t 2]
Good morning. My name is Dr. { )m«qu Wﬂ }and I am one of the physwmn partners at Caro;ma
Mountain Gastroenterology Endoscopy Center, located on Fleming Street in Hendersonville,
-Henderson County. I appreciate the opportunity to speak with you today about the project
proposed by Mission GI South to relocate one of Mission hospital's endoscopy rooms to a new
location on Hendersonville Road.

My colleagues at Carolina Mountain Gastroentero}ogy and I strongly oppose the Mission GI
South project for ome mmin reason—there is no need for amother endoscopy -room in the
Henderson/Buncombe County area.

The proposed Mission endoscopy room will be located on Hendersonville Road, which is on the
border of Henderson County and Buncombe County. The proposed Mission relocation site is
less than 11 miles from Carolina Mountain Gastroenterology. In fact, as our written comments
in opposition detail, it is not entirely clear but appears as though the Mission endoscopy room
may be physically located in Henderson County. '

Carolina Mountain Gast:ountemlogy is a physician-owned practice that has been serving patients
from Henderson County, Buncombe County and Transyivama County for the past 19 years. We
have four physicians aad four physician extenders serving in two office locations and employ 47
individuals. We are well established in the commumty and have invested considerable time and -
resources in improving access to endoscopy services for the area over these last 19 years:. We
pride ourselves in providing quality endoscopy services to local residents.

Carolina Mountain Gastroenterology has an outpatient clinic and 2 state-of-the-art endoscopy
rooins in our endoscopy center. However, despite our resources and considerable presence in the
market, over the last several years, we have experienced a substantial decrease in the number of
endoscopy cases and procedumres performed at our endoscopy center. In response to these
declining volumes, we have been forced to decrease the number of days we perform procedures
at the endoscopy center. This means we have excess capacity available in our two endoscopy
rooms which could accommodate additional procedures. We have thoroughly reviewed our
records and conservatively estimate that Carolina Mountain Gastroenterology currently has the
capacity to increase our endoscopy -volumes by 30 to 40% without spending any additional
money. The problem is that there is not enough demand for these services to keep existing
providers busy. »

And Carolina Mountain Gastroenterology is not the only provider in the Henderson and
Buncombe County service area with excess endoscopy capacity. Park Ridge Hospital (with 1
endoscopy room) and Pardee Hospital (with 3 rooms), also located in Henderson County, have
additional capacity with which fo serve local endoscopy patients. That is to say nothing of
Mission's own excess capacity. The Mission application itself acknowledges a decline in its

1
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volumes at its Asheville campus, which is best evidenced by its utilization of a negative growth
rate in its volume projections. ; '

With all this excess capacity in existing facilities in the service area, why would Mission iy to
bring another endoscopy room into this market? The only true answer can be to attempt to gain
market share by taking away patients from existing providers like Carolina Mountain
Gastroenterology. Because there are more providers with capacity than there is demand for
endoscopy services, there will necessarily be less to go around. What that means for providers
like Carolina Mountain Gastroenterology who are already struggling to maintain volumes in this
market, is that our state-of-the-art facility will go underutilized and our current operations will be
at risk. Moreover, the end result for our patients will be increased costs and potentially
decreased access if providers like Carolina Mountain Gastroenterology have to close their doors.

Simply put, the Henderson/Buncombe County service area is already well-served with
endoscopy rooms and we do not need this market to be saturated with yet another provider. The
purpose of the CON Law is.to help curtail healthcare costs and to ensure that providers are not
left up to their own devices to propagate facilities or to even rejocate existing resources to areas
where they are just not needed to serve the community simply to gain an economic advantage
over thelr competitors. In fact, this is exactly the opposite of the point of the CON Law.
Mission has proposed to spend more than $1.2 million on this project yet it fails to demonstrate a
need for the proposal and its application should be disapproved by the CON Section.

"On behalf of Carolina Mountain Gastroenterology, we appreciate your time and the opportunity
to be here today and to let the CON Section know first-hand the detrimental impact that
approvirg the Mission GI South project would have on our facility and patients. :
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