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CAROLINA MOUNTAIN GASTROENTEROLOGY ENDOSCOPY CENTER, LL.C COMMENTS IN
OPPOSITION TO THE CON APPLICATION FILED BY MiSSION HOSPITAL, INC. TO
RELOCATE ONE GI ENDOSCOPY ROOM TO FLETCHER, NORTH CAROLINA -
ProOJECT I.D. No. B-008638-11

Carolina Mountain Gastroenterology Endoscopy Center, LLC ("Carolina Mountain
Gastroenterology") hereby submits these comments in opposition to the CON Application
submitted by Mission Hospital, Inc. ("Mission") on March 15, 2011 ("Mission GI South"),
proposing to relocate one GI endoscopy room from the Mission Hospital Asheville campus to
Hendersonville Road on the border of Henderson and Buncombe Counties. The Mission
Application was denominated Project I.D. No. B-008638-11.

Although the Mission GI South application is a relocation project, it must conform to gl_l the
statutory review criteria and applicable standards of the CON Law. Fundamentally, the CON
Section should deny the proposed Mission GI South application because there is no need for

the proposed project. In addition to its non-conformity with Criterion 3, the Mission GI South-

application is also non-conforming to multiple other CON review criteria, any one of which is
sufficient to warrant denial of the application. Presbyterian Orthopaedic Hospital v. NCDHR,
122 N.C. App. 529, 534, 470 S.E.2d 831, 834 (1996).

I. Carolina Mountain Gastroenterology

Carolina Mountain Gastroenterology is a physician-owned practice and outpatient endoscopy
center located on Fleming Street in Hendersonville, approximately 11 miles from the proposed
Mission GI South facility. Carolina Mountain Gastroenterology, started by Executive Manager
Dr. Carl P. Stamm, has been serving Henderson, Buncombe and Transylvania Counties for the
past 19 years. Carolina Mountain Gastroenterology has four physicians and four physician
extender providers serving two office locations.

Carolina Mountain Gastroenterology has two grandfathered endoscopy rooms at its
Hendersonville location. The physicians at Carolina Mountain Gastroenterology are and have
been committed to providing the highest quality services for their patient population in a state-
of-the-art setting.

Carolina Mountain Gastroenterology consistently provides a demonstrated high quality level of
service to patients, including providing state-of-the-art technology in an equally high-tech
facility. Carolina Mountain Gastroenterology regularly conducts patient satisfaction surveys
and 98% of its patients report high levels of satisfaction with their experience at Carolina
Mountain Gastroenterology.  Ground level parking is always adequately available to patients
who report the highest level of satisfaction with the physical accessibility of the endoscopy
center.




Carolina Mountain Gastroenterology has also made a significant investment in the community
because it employs 47 individuals, including anesthesiology, medical and administrative
support staff. Maintaining these jobs for workers in this lean economy is especially important
to the overall welfare of the Hendersonville and Buncombe County area.

The Agency should consider these facts as it reviews the Mission application. This project is
nothing more than a market share "grab" by a provider that already has a monopoly on acute
care hospital services in Buncombe County and has an increasingly dominant presence in
Henderson County. For more details on this point, please refer to the report of Gregory S.
Vistnes, Ph.D., attached as Exhibit B.

II. Mission GI South Application

Mission currently operates six licensed endoscopy rooms at its Asheville hospital campus. = As
evidenced by the Mission GI South application itself on page 31, Mission's outpatient
endoscopy case and procedure volumes have been declining since 2008. Although there is a
noticeable discrepancy between the data reported on its annual Hospital License Renewal
Application ("LRA") and Mission's own internal data, this decline in volume is still strikingly
evident no matter how the data is viewed. See Mission GI South Application, p. 45.

In the proposed project, Mission seeks to relocate one of those underutilized endoscopy rooms
to a leased medical office building ("MOB") space in Fletcher, North Carolina. However, at
least a portion of the leased MOB space appears to be located in Henderson County, North
Carolina as shown in the architectural line drawing in Exhibit 29 of the Mission GI South
application.! Although the address is reported to be in Buncombe County, the drawings and
deeds included in the application indicate that at least part of the MOB, and part of the
proposed endoscopy room itself, actually lie in Henderson County. For all practical purposes,
the State should consider this to be more of Henderson County project than a Buncombe
County project. Therefore, the State should be concerned about increasing the inventory of
endoscopy rooms in Henderson County. Despite the fact that there is no county-specific need
methodology for endoscopy rooms like there is for operating rooms, Mission must still
demonstrate there is a need for this endoscopy room on Hendersonville Road. The concern
over the endoscopy room's location is amplified given that there is excess capacity in
Henderson County now, as addressed in greater detail below. Regardless, this project clearly
impacts not only Buncombe County, but also to a substantial extent, Henderson County.

! See also Mission GI South Application Exhibit 28, property deeds for the proposed facility describing the
property as being located in Buncombe and Henderson Counties and being recorded in both counties.

2




III. Mission GI South is Non-Conforming with Criterion 3.

A. Mission's endoscopy utilization rates are decreasing.

Need is the cornerstone of the CON review process. It is the applicant's burden of proof to
demonstrate that the population it proposes to serve is actually in need of the service at the
proposed location. See N.C. Gen. Stat. § 131E-183(a)(3). Although there are no specific
need determinations for endoscopy rooms, an applicant such as Mission, who proposes to
relocate an existing resource, must demonstrate that the relocated room is needed in its
proposed new location. In other words, just because the endoscopy room is in existence in one
area does not necessarily mean that it is needed to serve a different population in another
location. See Agency Findings dated April 6, 2011, Wake Forest Ambulatory Ventures, LLC,
Project I.D. No. G-8608-10, denying a proposal to relocate existing licensed operating rooms
from Winston-Salem to Clemmons, Forsyth County. '

The Mission GI South project is not needed. As demonstrated clearly in the Mission GI South
application, endoscopy use rates in Buncombe County are decreasing. See Application, p. 34
and Exhibit 16, Table 9. Mission proposes to garner 56.8 % of its patient base from Buncombe
County. Moreover, Mission's own outpatient endoscopy volumes are also decreasing. Page
31 of the application shows that between 2008 and 2010, cases have decreased by 267 and
procedures decreased by 194. Utilizing the 1,500 procedures per room performance standard
in the endoscopy rules as a benchmark for performance, Mission's total outpatient volume
shows a need for only 5.77 rooms. Thus, Mission barely has sufficient volume to justify its
current complement of six endoscopy rooms.

Furthermore, although Mission relies upon the growth in endoscopy procedures at The
Endoscopy Center in Buncombe County to justify its projections that Buncombe County needs
4.6 additional endoscopy rooms, Mission's own endoscopy utilization is declining. It is critical
that the State hold Mission to task on this point as Mission is the applicant and cannot bootstrap
an appearance of need by relying upon another facility's growth. Moreover, there is clearly
significant capacity available at Mission to address any purported additional need for
endoscopy rooms in the Asheville area.

It would be consistent with past Agency decisions to deny the Mission application based on this
deficiency alone. In 2010, the Agency denied an application by Wake Radiology, Project 1.D.
No. J-8534-10, to acquire an MRI in Wake County due to Wake Radiology's declining
volumes at an existing facility. - Similarly, the aforementioned Wake Forest Ambulatory
Ventures Findings denied a proposal to relocate operating rooms where the applicant failed to
explain a decrease in current inpatient operating room volumes. The basis for this approach by
the State is well-reasoned: if an applicant is experiencing decreases in existing services, how
can the Agency rely upon representations that in the future the utilization will increase?
Historical experience is worth a thousand words.




B. The Mission GI South methodology relies upon unsupported assumptions.

Although it is proposing to move -an endoscopy room to a location closer to Henderson County
than the current Mission campus, Mission proposes to have the exact same patient origin
percentages that it currently experiences in the Asheville location. This is both unexplained,
and unreasonable. Clearly by placing this endoscopy room right on the county line (and
actually over the line, according to the drawings and the deeds' contained in the application),
Mission is seeking to grow its Henderson County patient base and take patients away from
existing providers including Carolina Mountain Gastroenterology. There is no other reason for
this project, as the volumes do not justify the relocation, nor are there any special
circumstances present, such as a lack of convenient access to outpatient endoscopy.

The Mission GI South application assumes that population growth, particularly among the age
65 and older cohort, will necessarily lead to increased utilization of its endoscopy rooms in the
future.  Mission also assumes that future economic improvements including economic
development in the proposed service area will lead to increases in endoscopy utilization. These
assumptions are just that—suppositions for which no supporting documentation is provided.
Mission also fails to document a link between these speculative growths and endoscopy
utilization.

In its utilization methodology, Mission actually acknowledges its declining volumes as it
develops its "growth" rate of negative 0.2%, found on page 48 of the application. Consistent
with a negative growth rate, Mission projects to perform fewer endoscopy procedures and
cases by Project Year 3, 2015, than it did just last year in 2010. See Application p. 49. If
there was any doubt that the proposed project was not needed, this negative growth rate and
projected future decrease in volume clearly resolves that issue. This also undermines
Mission's assumptions that future growth in the aging population and future economic growth
will turn things around for its outpatient endosc;opy volumes.

Again, just because an applicant has an existing service it does not mean that service is
necessarily needed in another location for a different population, and this is a case in point.
Mission attempts to soften the blow of its projected decreasing volumes by stating the decrease
is "very slight." This is not the point. The volumes are still continuing to decrease by
Mission's own projections and calculations. Mission also tries to bolster its position by stating
it has a need for 6 endoscopy rooms. However, the "need" that Mission is required to prove
in this application is that there is a "need" for a relocated endoscopy room to serve the new
proposed 9 zip code service area. Whether or not Mission needs the 6 rooms at its Asheville
campus (which is itself a questionable proposition), is not before the Agency in this review. It
is unreasonable for Mission to expect the CON Section to reward its decreasing utilization
trend and authorize the expenditure of more than $1.2 million to relocate a service to an area
that already operates with an excess capacity of endoscopy rooms.

Mission also attempts to rely upon population growth in the proposed service area in Steps 6
through 8 of its methodology. However, it does not matter how much the population grows if
the procedure volume growth is negative. Mission's market share for endoscopy procedures in
both Buncombe and Henderson Counties has also experienced a decrease while Carolina
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Mountain Gastroenterology, for example, experienced a substantial increase of 31.2 basis
points in its market share. See Application p. 56. :

Despite the historical and projected decreases in utilization, negative growth rate, decreased
volumes, and decreases in market share, Mission still maintains that Mission GI South will
"reasonably" capture 70% of the Mission campus endoscopy volume. Thus, Mission GI South
projects to capture 22.7% of the Buncombe County endoscopy market and 5.1% of the
Henderson service area market. This is far from reasonable, is counterintuitive and not
explained by the applicant.

Mission GI South's projections, albeit unreasonable, still fall below the planning threshold in
the endoscopy rules which requires a demonstration that an applicant will reach 1,500
procedures per room per year. Mission GI South falls short of this threshold and projects to
provide only 1,487 procedures by project year 3, even with the inclusion of an unsubstantiated
10% "inmigration."

On page 58 of the application, Mission GI South projects that an additional 149 procedures

(10%) in Project Year 3 are attributable to what it calls "inmigration." Mission's application,
however, is void of any discussion validating the 10% assumption or even explaining the basis
for the 10%. Additionally, Exhibit 15, Table 5 of the application represents inmigration to be
15%. This discrepancy is not explained and thus Mission's inmigration assumptions are
unreliable.

The inmigration assumption is also unreliable because Mission fails to identify where those
purported patients would come from with any specificity. As discussed above, it is also
unreasonable to project that residents in "other" zip codes, potentially located great distances
from Mission GI South in counties other than Buncombe and Henderson, would bypass
existing facilities to reach the proposed new location in Fletcher. Again, because no detail is
provided by the applicant, the Agency cannot reasonably rely upon the application's vague
representations that this inmigration will actually occur.

C. Mission fails to demonstrate a reason why the proposed relocation is necessary or
benefits the purported service population.

Mission makes several unsubstantiated claims with respect to why it is proposing to relocate an
endoscopy room to the Henderson/Buncombe Counties' border.

Mission argues that there is insufficient geographic access to existing endoscopy resources in
the Asheville area. There is no merit to this argument. Mission fails to present any evidence
that patients have experienced, let alone expressed, an inability to physically access available
endoscopy services in the service area. Asheville, contrary to the representation made by
Mission, is an easily-accessible city. Although Mission attempts to downplay its Asheville
campus and facilities, there is no indication that patients have expressed any concerns with

? Despite the increase in market share, the number of procedures performed at Carolina Mountain
Gastroenterology declined from FFY 2008 to FFY 2009. See discussion on page 7 of these comments.
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respect to traffic or parking. Mission has in fact made efforts to ensure its campus is easily
accessible, including providing shuttle services, free parking to visitors and patients, and valet
parking for a modest charge.

Even if there was some dissatisfaction with the accessibility of the Mission campus, there are
multiple other outpatient endoscopy facilities that provide surface parking and additional access
to the proposed service area. In fact, utilization at one of those facilities, The Endoscopy
Center, less than one mile from Mission, has reported high procedure volumes. Clearly there
are accessible options for patients in the Asheville area, even if they are not choosing the
Mission campus. There is no evidence provided to correlate patient choice with impaired
geographic access.

Mission's nine zip code service area would actually make geographic access for some of its
proposed patients more difficult. This is because Mission assumes that patients from zip codes
28791 and 28972 will bypass existing providers with a combined total of 6 endoscopy rooms,
including Carolina Mountain Gastroenterology, Pardee Hospital, and Park Ridge Hospital, in .
order to seek endoscopy services in a one room facility located in an MOB. This bizarre
proposition does not make good health planning sense, and the applicant makes no effort to
explain why patients would drive past existing facilities.

D. The proposed project suffers from a lack of patient and physician support.

Mission does not provide any letters from physicians committing to perform any quantified
numbers of procedures at the proposed Fletcher location. Although four physicians from The
Endoscopy Center, an aggressive ‘competitor of the Mission Asheville campus endoscopy
- rooms, signed a letter of interest, none commits to utilizing the proposed facility. It is
doubtful, absent some agreement between Mission and The Endoscopy Center which is not
addressed in the application, that a competitor would actually support a project with the
potential to take revenues out of its own pocket.

It is also noteworthy that there are no letters of support from patients for the proposed project,
despite the purported desirable location of the Mission GI South endoscopy room. As
previously noted, the application also lacks evidence that patients do not currently enjoy
sufficient access to endoscopy services in Buncombe and Henderson Counties.

Thus, the application is non-conforming with Criterion 3 and should be denied.

Iv. Impact on Carolina Mountain Gastroenterology

As explained in great detail above, the Mission GI South project is non-conforming with
Criterion 3 because it fails to demonstrate a need that its proposed population, Buncombe and
Henderson County residents, has for this endoscopy room at its proposed new location.
Because the relocation is not needed, if the proposed Mission GI South project is approved, it
will have an enormous negative impact on endoscopy services for the patients of Henderson




and Buncombe Counties as the viability of the Carolina Mountain Gastroenterology practice
will be threatened.

As previously noted, endoscopy use rates at both Mission Hospital and in Buncombe County
have been rapidly decreasing. The Mission GI South application itself shows a decline from
51.8 in FY 2007 to 49.1 in FY 2010. See Application, p. 34 and Exhibit 16, Table 9.
Although Henderson County's use rate has increased slightly (from 55.7 to 58.2) during that
same time period, the combined use rate was still well below four years ago in 2007.

Consistent with the information provided in the Mission GI South application and the
indisputable evidence of declining endoscopy utilization, the providers at Carolina Mountain
Gastroenterology have felt first-hand the decrease in endoscopy utilization in the proposed
service area over the last few years. Despite being an established practice with long-standing
referral relationships and patterns in the community, Carolina Mountain Gastroenterology's
own case and procedure volumes combined declined sharply between 2008 and 2009:

Cases Procedures
10/1/2007 - 9/30/2008 3,541 3,646
10/1/2008 - 9/30/2009 2,551 3,316°

As a result of declining volumes, Carolina Mountain Gastroenterology has actually decreased
the number of days its providers perform procedures in its endoscopy center. This result is
pure cause and effect necessitated by declining volumes in the same community to which
Mission GI South now proposes to add capacity. Carolina Mountain Gastroenterology's best
estimate of its current excess capacity is thirty to forty percent. Thus, Carolina Mountain
Gastroenterology has the capacity to increase its volumes by 30% to 40% above current
volumes in its existing, state-of-the-art endoscopy center without investing one more cent to
make such an accommodation. An increase of only 30% above reported 2008 procedures is
nearly 67% the total volume Mission GI South projects to attain by 2015. This is to say
nothing of the excess capacity at other local endoscopy centers in the proposed service area
such as Park Ridge Hospital or Margaret R. Pardee Memorial Hospital in Henderson County,
which have also been faced with decreasing volumes and therefore excess capacity in recent
years.

Adding yet another outpatient endoscopy room to the pool of existing rooms in a population
utilizing endoscopy less and less will only exacerbate the problem already facing this service
area. Because there is no need and no demand for additional capacity to serve this area, an
additional endoscopy room will only mean there are fewer cases and procedures to go around
and existing rooms will continue to be underutilized, in direct contravention of the CON Law.
See, e.g., N.C. Gen. Stat. §§ 131E-175(3), (4) and (6) and 131E-183(a)(3) and (a)(6). This is
because Mission GI South would necessarily be taking patients away from other providers,

* Source: Table 6E 2010 SMFP; Table 6E 2011 SMFP,
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namely the physician-owned Carolina Mountain Gastroenterology practice. This is a waste of
healthcare resources that will only increase the costs of these services to patients and payors.
The only party standing to benefit from this opportunistic project is Mission.

The approval of the Mission GI South project also has the real potential to result in the loss of
a substantial percentage of Carolina Mountain Gastroenterology's patient base. Currently,
more than 25% of Carolina Mountain Gastroenterology's patients originate from Buncombe
and Transylvania Counties. The remaining approximately 75% are Henderson County
residents. As explained above, because there already exists a great deal of excess capacity of
endoscopy rooms in the proposed service area, and because there is no need for the Mission GI
South project, that proposed facility would not be needed to serve new patients, but would
essentially be stealing patients away from established existing providers. Carolina Mountain
Gastroenterology is at a real risk of losing that 25% of its patient base if the Mission GI South
project is proposed. Mission controls all the non-federal acute care hospitals in Buncombe and
Transylvania Counties, and has a substantial hold on referral sources from these two counties.”*
Mission's market power could easily cause the diversion of patients previously referred to
Carolina Mountain Gastroenterology, to its proposed Mission GI South. Carolina Mountain
Gastroenterology could not recover from such a significant loss.

If faced with an even greater excess capacity in its existing endoscopy center, Carolina
Mountain Gastroenterology could legitimately face an unsustainable loss that may force it to
shut its doors. Carolina Mountain Gastroenterology is the second largest provider of
endoscopy procedures in Henderson County second to Pardee Hospital. Forty-seven jobs
would be at risk and a high quality, state-of-the-art facility will be wasted. With two fewer
endoscopy rooms in the area, patient access would surely be decreased. Such a result is
clearly the polar opposite of the legislature's intention in enacting the State's CON Law. See
N.C. Gen. Stat. § 131E-175.

V. Mission GI South is Non-Conforming with Criterion 3a.

Criterion 3a requires that applicants "demonstrate that the needs of the population presently
served will be met adequately by the proposed relocation. . . . and the effect of the reduction,
elimination, or relocation of the service on the ability of low income persons, racial and ethnic
minorities, women handicapped persons, and other underserved groups and the elderly to
obtain needed health care." N.C. Gen. Stat. § 131E-183(a)(3a). Criterion 3a does not apply
in all circumstances, but the legislature has specifically mandated proposals to relocate
services, such as the Mission application, address this important requirement. That is because
the relocation of an existing service not only impacts the proposed new service area, but it also
impacts the existing service area where access will be reduced by removal of the service.

4 Effective January 1, 2011, Mission became the manager of Transylvania Regional Hospital (TRH) in Brevard.
TRH is the only hospital in Transylvania County. See hitp://www .blueridgenow.com/article/20101228/articles
/12281016, It is worth noting that according to Table 6E of the 2011 SMFP, TRH's two endoscopy rooms are
also underperforming.




Mission fails to address how its proposed relocation will affect patients it currently serves from
Madison and Yancey Counties. See Application p. 71, chart depicting Mission Hospital
endoscopy service area. Mission GI South is proposed to be located on the
Buncombe/Henderson County border. That means Yancey County and Madison County
patients would be required to travel through Buncombe County, bypassing other endoscopy
providers, including the Mission Hospital Asheville campus, in order to reach the new
proposed facility. This is not likely to occur, and therefore those patients currently served by
Mission in Asheville will have one less endoscopy room to meet their needs.

This reduction in access should be of particular concern to the Agency when it considers the
resources and population of Madison and Yancey Counties. Madison and Yancey Counties are
predominantly rural counties. There are no hospitals or ambulatory surgical facilities located
in Madison and Yancey Counties. Of the approximately 40,000 residents in Madison and
Yancey Counties, 19.3% and 17.8% live below the poverty line, respectively. Thus, this
patient population already has strained access to healthcare services and facilities. Many of
these residents do not have the means to spend even more money to receive health care
services. For example, with gas rates approaching $4.00 per gallon, it is unlikely and unfair to
expect patients to travel further for healthcare services such as endoscopy.

The non-conformity with Mission's application is that it fails to even consider this impact or
address how it proposes to continue meeting the needs of Madison and Yancey residents by
moving one endoscopy room further away. Instead of ensuring it will meet the needs of its
current patient population, the Mission GI South proposal would relocate a service closer to a
population whose needs are being met in an area already saturated with endoscopy rooms.

Thus, the application is non-conforming with Criterion 3a and should be denied. See also
N.C. Gen. Stat. § 131E-175(3a)("That access to health care services and health care facilities
is critical to the welfare of rural North Carolinians, and to the continued viability of rural
communities, and that the needs of rural North Carolinians should be considered in the
certificate of need review process.").

VI. Mission GI South is Non-Conforming with Criterion 4.

Criterion 4 requires the applicant to demonstrate that it has selected the least costly or most
effective alternative. See N.C. Gen. Stat. § 131E-183(a)(4). The Mission GI South project
is not the least costly or most effective alternative because the applicant has failed to
demonstrate need for the project, as discussed at length with respect to Criterion 3. The least
costly and most effective alternative for Mission is to maintain the status quo of its services and
invest its time and efforts in filling the excess capacity at its existing Asheville campus, not to
spend more than $1.2 million to relocate to an area already saturated with outpatient endoscopy
rooms. The approval of Mission GI South would also exacerbate the underutilization of
existing -endoscopy rooms in Buncombe and Henderson Counties leading to increased
healthcare costs and waste of existing, high quality providers.




Thus, the application is non-conforming with Criterion 4 and should be denied.

VII. Mission GI South is Non-Conforming with Criterion 5.

Criterion 5 requires applicants to demonstrate both the financial feasibility of their project and
the availability of funds for their proposed project. See N.C. Gen. Stat. § 131E-183(a)(5).
Although the Mission GI South project is not financially feasible, as detailed below, even if it
were assumed to be financially feasible for the sake of argument, Mission fails to demonstrate
available funds for this project, and is therefore non-conforming with Criterion 5.

Question VIIL.6. of the application requires the applicant to: "Submit documentation of the
availability of accumulated reserves, such ‘as a letter from the appropriate official who is
fiscally responsible for the funds." Mission's response is to: "Please see Exhibit 26 for a
letter from Charles F. Ayscue, CFO of Mission Hospital, verifying that funds from operations
or cash reserves are available to fund the project. Please also see Exhibit 27 for a copy of
Mission Hospital Inc.'s fiscal year 2009 and 2010 audited financial statements. "

In Exhibit 26, Mission includes a letter from its CFO dated March 15, 2010, "Re: Mission
Hospital, Inc. CON Application for the Addition of Nine General Acute Care Beds April 1,
2010 Review Period." The letter purports to commit $245,000 for the referenced project. The
current project submitted in 2011, is not for acute care beds. Moreover, the total purported
cost of this project is substantially greater: $1,237,236. This outdated letter does not commit
funds for the proposed project. There are no other letters committing funds for the endoscopy
project and such a demonstrated commitment cannot be waived or assumed to exist by the
Agency. This is indisputable, as recently found by Administrative Law Judge Don Overby in
the Onslow MRI appeal in 2010. There, an applicant, Onslow MRI, LLC, failed to include all
costs associated with it project and failed to submit a clear commitment of funds for the total
amount of the project due to said omission. Judge Overby recommended upholding the
~ Agency's determination that Onslow MRI was non-conforming with Criterion 5. See
Recommended Decision, Onslow MRI, LLC v. N.C. Dept. of Health and Human Services, etc.
and Jacksonville Diagnostic Imaging, LLC d/b/a Coastal Diagnostic Imaging, File No. 09
DHR 5617 and Jacksonville Diagnostic Imaging, LLC d/b/a Coastal Diagnostic Imaging v.
N.C. Dept. of Health and Human Services, etc. and Onslow MRI, LLC, File No. 09 DHR
5638, attached hereto as Exhlblt A. The same result should apply here

The Mission GI South also fails Criterion 5 because it is not financially feasible. Because
Mission GI South has failed to demonstrate the need for its proposed relocation and relies upon
unsubstantiated and undocumented assumptions to arrive at its projections, its financial
projections cannot be relied upon by the Agency. The basis for Mission's cost and revenue
projections are its utilization projections. When an applicant's utilization projections are
unreasonable, as discussed with respect to Criterion 3 above, cost and revenue prOJectlons
- resulting therefrom are also unreliable.

10




Mission GI South's capital cost projections are understated. See Application p. 110. Mission
GI South provides no basis or assumptions for its average charge per case. Although the land
deeds included in Exhibit 28 of the application show that Mission owns the land upon which
the MOB housing the endoscopy room sits, which it will then lease to the MOB developer, it
fails to allocate the land acquisition cost to the Mission GI South project. See Application pp.
99, 111. There are also no start-up or initial operating expenses included in Mission GI
South's proposed project for this brand new facility. In fact, section IX. of the application is
left entirely blank and unanswered. Furthermore, in Section VII. of the application, Mission
fails to account for all necessary clinical and administrative personnel, which calls into
question the accuracy and reliability of those respective salaries and benefits reported in the
pro forma projections of the application.  Mission has underestimated - its costs and
overestimated its projected revenues. Please see the discussion below regarding Criterion 7 for
additional detail.

Question XI. 7(a) of the CON Application requires that applicants "Provide a certified estimate
of the construction cost of the proposed project from an architect licensed to do business in
North Carolina." Mission did not provide a "certified cost estimate," but instead provided a
"conceptual cost estimate." See Application Exhibit 29. There is no evidence in the
application that a preliminary "conceptual" cost estimate is an adequate substitution for the
required "certified cost estimate. " ‘

In addition to its failure to include land costs, there is no inclusion of space in the facility plans
for endoscopy patient registration, reception, or waiting room space. There are also two
unexplained deductions: $92,500 for "landlord tenant improvement allowance," and $510,232
for a "60% ownership adjustment.” Based upon the information provided in its application, no
landlord legal entity is yet in existence to support the nearly $100,000 adjustment. See Exhibit
34 to the application. There is no explanation provided to justify these deductions.

The "conceptual" cost estimate also assumes a 4.28 % pro rata share of the projected site, shell
and core costs of the MOB. However, again, this calculation goes unexplained and
unsubstantiated by the applicant. For all of these reasons, the architect's "conceptual” capital
cost estimate is unreliable. The Mission application has therefore failed to set forth a
financially feasible project and fails to demonstrate the availability of funds.

Thus, the application is non-conforming with Criterion 5 and should be denied.

VIII. Mission GI South is Non-Conforming with Criterion 6.

The Mission. GI South project is non-conforming with Criterion 6. Criterion 6 requires
Mission to demonstrate that its proposal will not result in the unnecessary duplication of
existing services. See N.C. Gen. Stat. § 131-183(a)(6). The Mission GI South project is all
about the unnecessary duplication of existing services.
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As discussed at length above, there is already excess endoscopy capacity in Henderson and
Buncombe Counties.  Because those existing providers, such as Carolina Mountain
Gastroenterology, have excess capacity to be filled for a service experiencing decreases in
utilization, the relocation of one of Mission's endoscopy rooms to the Buncombe/Henderson
line will only add to the excess capacity and duplicate those available rooms already providing
services in the service area.

It is worth noting that Mission itself cannot explain why the existing endoscopy rooms in the
service area cannot adequately meet its purported need to relocate one endoscopy room to
Fletcher. The CON Section specifically asks the applicant to provide specific documentation
on this point and Mission's response that the relocation will provide "better geographic access
to services by Mission" is not an answer to the question. See Application, p. 73.

Moreover, the project is not needed and the application is non-conforming with Criterion 3.
As such, an unneeded project necessarily duplicates existing resources, such as those available

at Carolina Mountain Gastroenterology.

‘Thus, the application is non-conforming with Criterion 6 and should be denied.

IX. Mission GI South is Non-Conforming with Criterion 7.

Criterion 7 addresses the adequacy of the applicant's proposed staffing. See N.C. Gen. Stat.
§ 131E-183(a)(7). Although Mission GI South reports that it will provide anesthesia conscious
sedation services and will have administrative staff such as receptionists and on-site registration
and other business personnel, Section VII of the application's staffing projections fails to
account for these necessary positions. See Application p. 9 and Section VII. Based on this
failure, it is also reasonable to assume that Mission has failed to account for those respective
salaries and benefits in its pro forma projections, thereby further underestimating its costs and
overestimating its revenues. Please see the discussion under Criterion 5 above. As such,
Mission has failed to demonstrate the availability of resources, "including health manpower
and management personnel," and should be found non-conforming with Criterion 7.

Thus, the application is non-conforming with Criterion 7 and should be denied.

X. Mission GI South is Non-Conforming with Criterion 12.

Criterion 12 applies to applicants who are proposing construction, which is the case here. See,
e.g., N.C. Gen. Stat. § 131E-183(a)(12). The applicant is required to demonstrate that the
cost, design and means of construction proposed represent the most reasonable alternative, and
the construction project will not unduly increase the costs of providing health services.
Mission GI South's application does not conform with the requirements of Criterion 12.
Exhibit 29 of the Application contains a site plan attached to the "conceptual" cost estimate
from the architect. However, the plan is not adequately labeled and there is no way to even
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tell where the endoscopy room itself will be located. The same is true for the unlabeled and
ambiguous line drawing in Exhibit 6. There is no detail in the application regarding other uses
for the MOB, even though the "conceptual” cost estimate included deductions for the MOB.
There is no way to judge the accuracy of the proposed plan or cost estimate.

Thus, the application is non-conforming with Criterion 12 and should be denied.

XI. Mission GI South is Non-Conforming with Criterion 18a.

Criterion 18a requires the applicant to demonstrate the expected effects of its proposal on
competition. See N.C. Gen. Stat. § 131E-183(a)(18a). Because there is no need for the
Mission GI South project, it will not have a positive impact on competition, as required under
Criterion 18a. Mission claims in its application that it will promote cost effectiveness, quality,
and access to care that will "equal or surpass" other local providers. See Application, p. 84.
However, this statement is not consistent with the recent findings of economist Gregory S.
Vistnes, Ph.D., who was hired by DHSR to analyze Mission's performance under its
Certificate of Public Advantage ("COPA").

On March 1, 2011, the State of North Carolina published Dr. Vistnes' report entitled, An
Economic Analysis of the Certificate of Public Advantage (COPA) Agreement Between the State
of North Carolina and Mission Health, a copy of which is attached hereto as Exhibit B. In his
report, Dr. Vistnes raised numerous problems with Mission's COPA, including the potential
unfair competitive advantage it may give over other providers, and the incentive it creates for
Mission to increase its outpatient prices. Mission is a state-regulated monopoly, and as such,
its conduct must be actively supervised by the State of North Carolina. While the CON
Section is not an antitrust regulatory agency, it, along with its colleagues at other DHSR
sections, must exercise its regulatory powers to ensure that Mission does not exercise its
considerable market power to the detriment of its few remaining competitors in Western North
Carolina, most of whom are considerably smaller than Mission. This project, which exists for
no other reason than to capture patients from other providers, is an excellent example of the
problems Dr. Vistnes identifies in his report.

Beyond the antitrust issues raised by Dr. Vistnes' report, which will be assessed by the
Medical Care Commission and the Attorney General's Office, these points are relevant to the
CON review process. Mission's proposed relocation, as explained above, will likely result in
Mission GI South pulling patients from existing providers in th¢ Henderson and Buncombe
County service area, such as Carolina Mountain Gastroenterology. Although Mission does not
explicitly state that it will shift market share from existing providers, with its own volumes
declining and utilization rates for endoscopy decreasing, there is no other place from which to
pull patients. This will most certainly negatively impact existing providers like Carolina
Mountain Gastroenterology which already provides high quality outpatient endoscopy services
to this area. Allowing Mission to spend over $1.2 million on an unneeded service that will
likely be underutilized and most certainly operate at the expense of existing providers, will
only add to the excess capacity problems in the Buncombe and Henderson County service area.
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This self-serving proposal is also an attempt by Mission to increase its market share in
Henderson County, which has been steadily growing over the years. See Vistnes Report,
Table 1. As noted above, the proposed facility appears to be located in both Henderson and
Buncombe Counties. This choice of location was certainly no accident. The proximity to
Henderson County presents an opportunity for Mission to increase its market share at the
expense of existing providers like Carolina Mountain Gastroenterology. The application itself
even makes note that its patient origin will not be "the same" as it is currently. See
Application pp. 70-71. '

For these reasons, the application fails to satisfy the requirements of Criterion 18a and should
be denied.

XII. Mission GI South is Non-Conforming with N.C. Gen. Stat. § 131E-183(b).

If an applicant is non-conforming with any applicable rules promulgated by the Agency, it will
be found non-conforming with § 131E-183(b) of the CON review criteria. Section II. 11. of
the CON Application states: "For gastrointestinal endoscopy procedure rooms, review the
Criteria and Standards for Gastrointestinal Endoscopy Procedure Rooms in Licensed Health
Service Facilities." Mission takes the position that the endoscopy rules are not applicable to
this review however, this position is not correct and Mission should be found non-conforming
with § 183(b).

Mission claims the endoscopy procedure room rules do not apply to its proposed relocation
‘because it "does not create a new GI Endoscopy Facility nor does it increase the number of GI
Endoscopy rooms in Buncombe County." Neither of these purported reasons addresses the
standards under which the rules are applicable. The term "GI Endoscopy Facility" is not
defined in the CON Law. In addition, although the proposal may not increase the number of
endoscopy rooms in Buncombe County, as detailed in the comments above in Sections III., IV.
and V., it appears that at least part of the endoscopy room actually lies in Henderson County.
‘This most certainly would change the inventory of endoscopy rooms in Henderson County.

"GI endoscopy room" is defined in 10A N.C.A.C. 14C.3901(2) as "a room as defined in G.S.
131E-176(7d) that is used to perform one or more GI endoscopy procedures.”" N.C. Gen. Stat.
§ 131E-176(7d) defines a gastrointestinal endoscopy room as "a room used for the performance
of procedures that require the insertion of a flexible endoscope into a gastrointestinal orifice to
visualize the gastrointestinal lining and adjacent organs for diagnostic or therapeutic purposes."
Based on the information provided by Mission throughout its application, the proposed
relocation will be of one endoscopy room where gastrointestinal endoscopy procedures will be
performed.

The endoscopy room rules apply to an applicant proposing to establish a new licensed

ambulatory surgical facility or to develop an endoscopy room in an existing licensed health
service facility for performing endoscopy procedures. 10A N.C.A.C. 14C. 3902(a). An
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ambulatory surgical facility is a facility to provide ambulatory surgical program, including a
specialty program, where patients receive local, regional or general anesthesia and post-
operative observation for fewer than 24 hours. N.C. Gen. Stat. § 131E-176(1b). Mission has
proposed to utilize anesthesia for this outpatient (i.e., less than 24 hour turnaround) endoscopy
room. Therefore, it should have addressed the applicable endoscopy procedure room rules.

Mission cites to the Western Carolina Endoscopy Center Agency Findings in support of its
position that the endoscopy rules are inapplicable to this project. That case is distinguishable,
however, as Western Carolina was relocating an entire existing ambulatory surgical facility and
thus not developing a new facility. Such is not the case with Mission whose existing rooms are
licensed under the Hospital and not as a separate ambulatory surgical facility. Mission is
proposing to create a new facility, albeit housed in a medical office building, for the provision
of endoscopy procedures.

Mission notes that even though it was not required to answer the endoscopy procedure room
rules, it did "take into consideration" the definitions and standards. However, Mission did not
take these standards into consideration. This is evidenced most clearly by the fact that the
volume projections for Mission GI South do not meet the planning threshold of 1,500
procedures per room articulated in 10A N.C.A.C. 14C.3903(b). The purpose of the planning
threshold is to further ensure that a need for a proposed endoscopy room actually exists before
it is approved by the Agency. In this case, Mission's own projected volumes are too low to
meet this threshold. By project year three, Mission's projections, which are unreliable,
inflated, and include unsubstantiated and undefined "inmigration," still fall below the 1,500
procedure standard. See Application, p. 58.

Even if the Agency determines that the endoscopy procedure room rules do not apply to this
review, the 1,500 procedures per room planning metric is instructive for the CON Section's
evaluation of whether or not the proposed project is needed. This proposed project is not
needed and this could not be better evidenced than by the volume projections that fall below
the State's planning guidelines.

XIII. Conclusion

For the reasons state above and included in the attached exhibits, the Mission GI South
application fails to demonstrate need and is non-conforming to multiple statutory review
criteria and rules and should be denied by the Agency.
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. Ralelgh, NC 27602-0629

This matter came for hearing before the undersigned Administrative Law Judge (“ALJ ™,

on May 10-14, 19, 21, 25-28 and June 1-2, 2010, in Raleigh, North Carolina, The Court having
heard all of the evidence in the case, considered the arguments of counsel, examined all exhibits,
| and relevant law, makes the following ﬁndmgs of fact, by é preponderance of fhe evidence,
enters his conclﬁsions of law thereon, and makes the following recommended decision.
| APPEARANCES |
For Petitioner/Respéndent—Intexvenor Onslow MRI, LLC (“OMLLC”):

S. Todd Hemphill
‘Matthew A. Fisher

Bode, Call & Stroupe, L.L.P.:
Post Office Box 6338
Raleigh, NC 27628-6338

- For Petmoner/Respondent-Intervenor Jacksonvdle Dxagnosuc Imaging, LLC d/b/a Coasml Diagnostic
Imaging (“JDI”): -

Denise M. Gunter

" Candace S. Friel .
' Nelson Mullins Riley & Scarborough LLP

- The Knollwood, Suite 530
- 380 Knollwood Avenue
Winston-Salem, NC 27103

~ For Respondent N.C. Department of Health and Human Semces, Division of Health Service
‘Regulation, Certificate of Need Section (thc “CON Section” or “Agency”) _ _

'~ June 8. Ferrell

Juanita B. Twyford
. NC Department of Justice
" -Post Office-Box 629

QPLICABLE LAW

L The procedural statitory law applicable 1o this contested case is the North

: . Carolina Administrative Proceduro Act (the “APA”); NC. Gen. Stat. § 150B-1 ef seq.




2. The substantlve statutory law applicable to thls contested case hearing is the

North Carolina Certificate of Need Law, N.C. Gen. Stat. § 131E—175 et seq.

'3. The adnnmstrahve regulations apphcable to this contested case heanng are the

North Carolina Certlﬁcate of Need Progra.m admlmstratlve rules, IOA N.C.A.C. 14C.2700, et ‘

seq., and the Office of Administrative, Hearings rules, 26 N.C.A,C. 3.0100 et. seq.

1. Whe&er the Agency exceeded its authority.or jurisdiction; acted erroneously;

failed to use proper procedure; acted arbitrarily or capriciously; or failed to act as required by

law or‘rule,- in finding the CON application of OMLLC non-conforming with G.S. §§ 131E-
183@)(1), B3), @), (5), (6), (7), (8), (18a), (18b), and with 10A N.C.A.C.14C.2703(b)3)

2. Whether the Agency exceeded its authority. or jurisdiction; acted erroneously;

- failed to-use proper procedure; acted arbitraﬁly or capriciously; or failed to act as required by

B Iaw or rule, in finding thc CON application of JDI non-conforming with G.S. §§ 131E~183(a)(1), :

@, @, 6, (©), (13c), (18a), (18b), and with 10A N.C.A.C.14C. 2702(c)8), 2702(c) (9) and
- 'lOANCAC 14C. 2703(b)(3

BURDEN OF PROOF

OMLLC bears the burden of proving by the greater welght of the evidence that the

_ Agency substantially prejudlced their respective nghts and that the Agcncy also acted outside its

authorlty, acted erroneously, acted arbﬂranly and capnclously, used 1mproper procedure, or

f failed to act as required by law or rule in finding OMLLC’s apphcahon to develop a new

~d1agnostlc center and acqmre one fixed MRI scanner in Onslow County, North Carolina non-
' conformmg with Wry rewew G.S. §§ 131E-183(a)(1), 3), @, (5‘), (6), @, '(8), (182a), (18b),
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and with l.OA N.C.A.C.14C.2703(b)(3); and JDI bears the burden of proving by the gfeater
weight of the evidence that the Agency substantially prejudiced their rgspecﬁve rights, and that
the Agency also-acted outside its authority, écted e&onwmly, acted arbitrarily and capriciously,
" used improper‘ procedure, or failed to act as required by law or rule in finding JDI’sﬂapp'li(;,ation
to acquire oné fixed MRI scanner for itSVeXiSﬁl.lg diagnostic facility in Onslow County, North
‘Carolina non-conforming with G.S. §§ 131E-183(a)(1), (3), (4), (5), (6), (13¢), (l’8a), (18b), and
with 10A N.C.A.C.14C. 2702(c)(8), .2762(c) ©)] and 10A N.C.A.C.14C.2703(b)(3); and in
Aisappmving both applications. G.S. § 150B-23(a); Britthaven, Inc. v. N.C. Dept. of Human

" Resources, et al., 118 N.C. App. 379, 455 S.E.2d 455, 459, disc. rev. denied, 341 N.C. 418, 4':61,

'S.E.2d 754 (1995).

WITNESSES .
Witnesses for Petitioner OMILLC:
~ Karin Lastowski Sandlm, Partner, Keystone Planning Group .

David Brént Meyer, Sgnior Partner, Keystone Planning Group -
Michael G. MeLaughlin, M.D., President, Bastorn Radiologists, Inc.
Bernetta Thorne-Williams, Project Analyst, COI;I Section —
- Walter Lindstrand, Chief Operating Offce, Bastern Radiologists, Inc.

| William P. Franklin, Jr., Senior Vice Prwldent, First szen s Bank & Trust Company,
‘Commercial Bankmg Department :

Catherme J. Everett, M.D Managmg Partner, Coastal Radiology, PLLC
Ehzabeth G D Angelo M D. Neuroradlologlst, Coastal Radlology, PLLC

Damel Carter Managmg Consultant, Health Plannmg Source




Witnesses for Petitioner JDI:

| John Benedict Feole, M.D., President, Strategic Imaging Consultants

Kathryn M.T. Platt, President, Platt Health Care Management Consultants, Inc. Witnesses for

-Respondent Agency:
Helen Alexander, Team I;eader; CON Section
|  EXHIBITS
Joint’Exhibits | |
Tﬁe following documents were Joint Exhibits admitted into evidence:
1. | Agency File |
2. ’ -JDI Application

3. OMLLC Application

 OMLLC Exhibits .
T'ﬁe following documents were oﬁ"créd By OMLLC and admltted into evidenee:

‘ 101. ~ SMFP: 2009 I\/]RIlNged Deteminaﬁonsf and Methodologies |
103;  Chart: Onslow County Contrast Percentages

"104.7"C.V. of David Meyer ST s
. 105.  Comménts: New Hanover MRI Review 2005
106. . CV of Catherine Everett, M.D. . ‘
107. American College of R'adicj)logy: Manual on Comrast. Media, Version 6 |
108.  Spreadshest: Coastal Radiology Patient Origin Data

. cv. Of Michael McLaughlin, MD.
' 2. CV. ofBlizsbeth D'Angelo, M.D.
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119.
123.

125.

135.

136.

EEEE TR

C.V. of Bemetta Thorne-Williams

Transcript: Novant Health, . Inc. -and Medical Park Hospital, Inc. d/b/a Medical Park
Hospital v. NCDHHS, 08 DHR 0688 and Davie County Emergency Health Corp. v.
NCDHHS, 08 DHR 0689; Contested Case Hearing, Volume 11 (Excerpts) (p. 29)

- "C.V. of Helen Alexander

Agency Findings: NCBH Outpatient Diagnostic Imaging Center Review
Agency Findings: New Hanover MRI Review | .
Agericy Findings: Presbyterian Hospital — Mint Hill Review

137,
142.  Agency Findings: Carteret County General Hospital Corporation d/b/a Carteret General
. Hospital and Seashore Imaging, LLC A
| 144, Expert Opinions for Opslow MRI, LLC CON Application — Daniel Carter (with the
| exception of opinions whxch donot corroborate testimony) | '
145.  Chart: Rebuttal to Agency Exhibit 12
| JDI Exhiblts
~The followmg documents were offered by JDI and adetted mto ev1dence :
Calculation: CAGR — 12.16% | .
4 Requlred State Agency Findings dated 2/26/09 issued to Mecklenburg Dlagnosttc s
Imaglng LLC, Project LD. No F-8237-08 ‘
10.  Required State' Agency Findings dated 11/14/09 .issued to Lenon' Imaging, LLC and
Lenoir Memorial Hospital, Inc., Project LD. No. P-8 147-08 - _
' Letter dated 6/17/09 to Lee Hoffman from Elizabeth D'Angelo regarding Response to
'Opposmg Comments: S
12 Calculation: CAGR — 13.76% o |
_i4. Déclaratory Ruling issued to Cape Fear Diagnostic Imagisg, Inc.




~ 16.

17.

18.

19.

21.

24.

25. .

Requlred State Agency Findings dated 202107 1ssued to New Hanover Reégional Medical
_ Center, Project LD. No. 0-7652-06; The Outpatient Surgcry Center of Wilmington, LLC
and ATOR Properties, LLC, Project 1D. No. 0-7670-06; Same Day Surgery Center New

26.

Chart: Mortahty Statistics Summary for 2006 North Carolina Residents — Heart Disease;
Chart: Mortality Statistics Summary for 2007 North Carolina Residents — Heart Disease;
Chart. Mortality Statlstlcs Summary for 2008 North Carolina Residents — Heart Disease

Calculatlon CAGR-9.72%

Required State Agency Fmdmgs dated 7/30/03 issued to Coastal Carolina Health Care,

P.A. d/b/a Coastal Carolina Imaging, Project LD. No. P-6764-03; Eastern Carolina
Internal Medicine, P.A. d/b/a ECIM, Project 1.D. No. P-6757-03; Jacksonville Diagnostic
Imaging, PrOJect LD. No. P-6759-03; and Craven Regional Medical Authonty d/b/a

_ Craven Regional Medical Center, Project LD. No. P-6766-03

Requlred State Agency Findings dated 1/30/09 issued to-Rex Hospltal Inc., Project 1.D.

No: J-8169-08; Orthopaedic Surgery Center of Raleigh, LLC, Group I Ventures ASC .

LLC, ASC JV LLC, Rex Orthopedic Ventures, LLC and Rex Hospital, Inc., Project LD.
No. J-8170-08; Blue Ridge Day Surgery Center, L.P. d/b/a Blue Ridge Surgery Center
and Surgical Care Affiliates, LLC, Project LD. No. J-8177-08; WakeMed & WakeMed
Property Services, Project LD. No. J-8179-08; WakeMed & WakeMed Property Services,

- Project LD. No. J-8180-08; WakeMed, Project LD. No. J-8181-08; Southern Surgical
Center, LLC and Southern Surgical Building, LLC, Project LD. No. J-81-82-08; and -
_ Holly Springs Hospital, LL.C and Novant Health, Inc. Pro_]ectID No. J—8190-08 :

" Required State Agency Findings dated 12/14/04. issued to North Carolina Baptist

Hospital, Project LD. No. G-7082-04; and High Point Regional Health System, Project

' . LD. No. G-7091-04

Outline Expert Opmlons to be offered at Deposition, David Meyer, 25 February 2010

‘ (with the exception of opinions wh1ch do ot corroborate test:mony)

Chart: New Providers i in MRI Service Area

- Hanover, LLC, Project LD. No. 0-7671-06; and HealthSouth Wilmington Surgery

a7,

28.

" Conter, LP. sind Ashton Holdings, LLC, Project LD. No. O-7672-06
‘ :Requlred State Agency Findings datod 1/3/05 issued to Cabarrus’ Memonal Hospital d/b/a

NorthEast Medical Center, Project LD. No. F-7086-04; Cabarrus Radiologists, P.A,
Project LD.-No. F-7088-04; RoMedical Care, P.A., Project LD. No. F-7092-04; Stanly

* Memorial Hospital, Project LD. No. F-7084-04; and Carolinas. Imagmg Center, LLC,

Project LD. No. F-7085-04

" Required State Agency Findings dated 10/14/05 issusd to Southeastern Radiology, P-A.,
. Project LD. No. G-7267-05; Cornerstone Health Care, P.A., Project LD. No. G-7269-05;

- and Triad Imaging, Inc., Project I.D. No. G-7276-05

q.




29.

32,
- 33,

34.

35. -
36.
37.
- 40.
45.
5.

50. -

51. -
" Onslow County and Onslow Hospital Authority, Project I.D. No. P-7769-06

Chart: Net Revenue Year 3

Chart: Testimony of Kathryn M.T. Platt 2002 through 2009 and C.V. of Kathryn M.T.
Platt

Opinions of Kathryn M.T. Platt (with the exception of opinions which do not corroborate
testimony) .

Charts: Corrected Patient Ongm Analysis for JDI; Meaningful Patient Origin Analysis;

Summary of Analyst's Inaccurate Growth Rate. Assumptions and Corrected Growth
Factors; CDI Projected Service Area Demand With Modification for Project Years;

comparison of Market Demand and Impact on Market; Percentage of Total Procedures.
with Contrast for Keystone Planning Group Clients and Statewide; Analysis of
Contractual Allowance; Analysis of Payor Mix; Classification of Payor Sources; Flaws in
Table 22 & Corrected Table 22; and Response to Exhibit 33, Percentage of Total

- Procedures with Contrast for Keystone Planning Group Clients and Statewide

C.V. of Michael McLaughlin, MD.

 Documents produced by Onslow MRI, LLC (OMLLC: 827-833)

C.V. of Walter Lindstrand, R.T. (RYMR)(CT)

'Documents produced by Onslow Memorial Hospltal Inc. (0nslow Mem: 11- 15 29 44 »

56, 79-80 89,92, 97, 129, 139 a.nd 191

" C.V. of Daniel R. Carter I.

Reqmred State Agency Findings dated 3/5/08 issued to Novant Health, Inc. and Medlcal
Park Hospital, Project I.D. No. G-7980-07 and Noith Carolina Baptist Hospital and Davie -

.County Emergency Health Corporatlon d/b/a Davie County Hospltal Pro_;ect LD. No. G-

7984-07

Requlred State Agency Fmdmgs dated 10/3/08 issued to Mecklenbm-g Dlagnostlc
-Imaging, LLC d/b/a North Carolina Diagnostic Imaging — Mooresville, PrOJect 1.D. No.

F-8102-08; Carolina NeuroSurgery & ‘Spine Associates, P.A., Project ['D. No. F-8106-

' .08 and Marquis Diagnostic Imaging of North Carolina, LLC d/b/a Marquis Dxagnostlc

Imagmg of Asheville, PrOJectID No. B-8111-08 ‘
Required State Agency Findings dated 3/16/09 1ssued to Carolma Orﬂlopaedlc_ '

" Specialists, P.A., Project LD. No. E—8230-08

Required State Agency Findings dated 5/2/07 issued to Crystal Coast Radlatlon
Oncology, P.A., Project 1.D. No. P-7752-06; and Onslow Radiation Oncology, LLC, .
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52.

53.

56.

58.

61.
63.

66.

79.

93. .

9.

96.

97.
8.

99
100.
© 101,

102.

Required State Agency Findings dated 11/29/07 issued to Johnston MRI and Johnston
Memorial Hospital Authority, Project. L.D. No. J-7900-07; and Johnston County Imaging,
LLC d/b/a Raleigh Radiology Clayton, Project LD. No. J-7893-07

PowerPoint Presentation entitled "North Carolina Certificate of Need, Your roleinthe $3

billion CON industry,” prepared by Daniel Calter for the Health Care Industry
Conference June 18; 2009

C.V.ofKaren L. Sandlin

CON Application of Lenoir Memorial Hospxtal Inc., Project ID No. P-8147-08 and
Agency File

‘ Chart: Available Funds Shortfall Calculation

Documents Produced by Onslow MRI, LLC (OMLLC: 15-16)

Respondent's Objections and Responses to Petitioner's First Set of Interrogatories and
First Request for Production of Documents

* Deposition Transcript of Bemnetta Thorne-Williams, Vol. 3, dated2/8/10 (pp 158:159)

Deposition Transcnpt of Daniel Carter dated 4/22/10 (p. 133)
Deposmon Transcnpt of Karin Sandlm dated 4/30/10 (pp 98-99)

. Porters Neck Imaging, LLC Compeutlve Comments Response 2005 MRI Review, O-
. 7254-05 ‘

Chart: Payor Mix Comparison of Exhibit 36
Chart: Market Sha.rellnmigraﬁonCalculation‘
Chart: Contrast Weighting

Chart: Contrast Comparison with other"Prm;iders

'Chart Analys1s of AgencyEx 13
 Chast: ~ Corrected only Agency‘s percentagé increase keepmg all other’ Agency

assumptlons constant -

Agency’s Exhibits

8.

1.

2009 State Medical Facilities Plan
" Responsive Comments filed by Onslow MRI dated June 15, 2009
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12.  Rebuttal Exhibit re: OMLLC

' 13.  Rebuttal Exhibit re: JDI

'EXHIBITS SUBMITTED AS OFFERS OF PROOF

OMLLC Exhibits
- 111.  Spreadsheet: Eastern Radiologists Balance Sheet .
140. Chmfc: Contrast Use in < 1.5T scanners vs. 1:.5T MRI scanners operated by Radiologists

JDI Exhibits

44. . Chart: MedQuest MRI Contrast Report — 1.5T Scanners North Carolma Reglon, Dates -

of Service: 1/1/2009 — 12/31/2009

STIPULATIONS REGARD]N G THE JDL APPLICATION

On May 14, 2010, JDI and the Agency entered into the following written stipulations

’ concernmg the Agency’s decision on ﬂle IDI Apphcauon These stlpulatlons weze filed in OAH

on May 18, 2010.
1.  The Agency’s Table 6 on page 519 of the Agency File contams a mlstake

- accurate compound annual growth rate (CAGR) is 13 76%, which is what the applicant had in its

‘ apphcauon The Agency‘s correction to 12.16% (CAGR) is maccurate
' 2. The Agency's Table 10 on page 523 of the Agency File contams data entry etrors,

which lead to the wrong conclusion. Specifically, theé Agency erred in statmg on page 524 that -

"This indicates a 1..8% decrease in those Onslow County patients who received MRI procedures

. at CDI in fiscal year 2008." Corrected data shows that CDI’s percent patient origin from Onslow

* County actually inereased by 0.39%.

._10_

The




CDI MRI Patient Origin Comparison 2007 to 2008 ‘
2008 # 2008 % Change in

2007 #of | 2007 %
Patients Patient of Patient | % Patlent
Ori | Patients .Origin
Onslow | 2,831 | 3,263 85.20% |

| 104 2.70%
77 2.00% 0.29%
115 3.00% -0.24%
102 - 2.70% " 0.03%
28 -0.70% 0.19%
. 52 1.40% ¢ -0.13%
54 1.40% -0.88%

6] 0.90% -0.30%

3,831 100.00%

| 3. The Agency's analysis on page 526 of the Agency File con’aains a mistekc.
Speclﬁca]ly, the Agency erred by stating "In FY2008 CDI served 2,614 Onslow County
g remdents Thus, in PYI the applicants are prOJectmg a 223% increase in Onslow County
residents who are projected to have scans performed' at CDL" The Agency. pulled Onslow
Memoxial Hospital's numt;ers for this analysis and statement. As shown on page 165 of :the'
_ Agency File, JDI/CDI served 3,263 patlents from Onslow County in FY 2008. -

4. The Agency's reference on page 528 of the Agency File to a CAGR of 12.16% is

v amlstake See Stipulation 1, above

5. On page 528 of" the Agency File, the Agency erred by not accepting JDI's

. repmsentaﬁoh that one third of JDI's patient population is military and further erred in stating

that "[tJherefore, it is just as likely that those seeking MRI services not offered at the Naval
Hospital Camp Lejeune woultlopt to’ re‘ceive those services at (_)hslow Memorial Hospital which

" is closer to the military base than the services ptoposed by CDL"
. _ .




6. Al correlation between ti1e volume projections and the number of estimated
referrals in the phy'siciah letters of support is not required.
7. Ifthe Agency had found JDIX conformmg to Criterion 3,it would also have found

- JDI confonmng w1th Criteria 4 and 6. 4
8. Although the Agency stated on page 555 of the Agency Filp tilat it 1s unclear
~ how much ‘of the proposed project will be financed b).r MedQuest’s accumulated l;éSéIV% or
through Nbvaﬂt Health, Inc.'s _révolving Line of Credit. Therefore, it is impossible to determine -
' if the applicant has accounted for all related expenses;"Anonetl.leless,vthe Agency conciuded that
.' CDI had demopstrated availability of funds. . ‘ |
9.  On page 556 of the Agency File, the Agency erred in concluding that JDI did pot
include professional fees in its; performance standards. -
10 The Agency erred by stating that JDI's charges are not global and professmnal |
. fees are not included in the pro forma ﬁnancml pro;ectlons . |
11. If the Agency had fouqd"‘IDI conforming witthrite‘lia. 1,3,4,5, 6, and 13c, it
Would_ Lave found JDI conforming with Criterion 18a.
12:  The Agency's finding on page 587 of the Agency F11e that JDI was non-
conforming vﬁtb 10A NCAC 14C.2702(c)8) was erroneous. o
o ; .‘ 13 The Agency's ﬁndmg on pagc 589 of the Agency File that JDI was non- '

conformmg wﬁh 10A NCAC 14C. 2702(c)(9) was efroneous.

. BASED UPON careful consideration of the swom testimony of the witnesses presented
at the h‘earing, the documents and exhibits received and admitted into evide_:nce,.and the entire

‘record in this proceeding, the Undersigned makes the following Findings of Fact. In making fhe_
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Findings of Fact, the Undersigned has weighed all the evidence and has assessed the credibility

of the witnesses by taking into account the appropriate factors for judging the credibility, .

including but not limited to, the demeanor of the witnesses, any interests, bias, or prejudice the

wimesé may have, the opportunity of the wntness to see, hear, know, or remember the facts or

6w1ﬁrenms about which the witness testified, whether the. testimony of the witneés is

feasonable, and whether the testimony is consistent with éll other believable evidence in the case.
" FINDINGS OF FACT

1. The Certificate of Need Section (“CON Section” of the “Agency”) is the »agency

within the N.C. Dc;,paftment of Health and Human Services (the ‘Depar@enf’), the Division of

Health Service Regulation (the. “Division”) that carries out the Department’s responsibility to

review and‘approve the development of new. institutional health services under the Certificate of

Need (“CON”) Law, codified at N.C. Gen. Stat. Chapter 131E, Article 9.

2. A CON is required for certain “new institutional health services” as that term is

defined by N.C. Gen. Stat. § 13 1E—176(16) Subsection (f1) of this statute requires a person or

entlty acquumg a MRI “by purchase, donatlon, lease u'ansfer or comparable arrangement” to . :

ﬁrstobtam a CON. N.C. Gen. Stat. § 131E-176(16)(£1).

. 3.. The acqmsmon ofa MRI is per se ‘reviewable under the CON Law. See N C ' o

Gen. Stat. § 13IE-176(16)(ﬂ), and are subject to the methodologles and need determmatlons

contained in the applicable State Medlcal Facllltles Plan (“SMFP”).

4."  The State Medical Facilities Plan (“SMFP”) is the official plan developed and

published each year which inventories current services, fucilities and equipment thatare subject -

!

to CON regulation as well as the utilizgrtio_n of those services, facilities and equipment, and.
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projeots future neede for additional services, facilities and equipment in each service area. N.C.
Gen. Stat. § 131E-176(25). | |

5. The SMFP is developed under the direction of the State Health Coordjnaﬁng
Council (“SHCC”), which is comprised of health care professionals and other citizens each of -
whom is appomted by the Governor with the approval of the Senate. N.C. Gen. Stat. §§ 131E--
176(17), (25); -1 77(4) The SHCC submts a recommended SMEFP for review by the Govemorb

“who has the ultimate authority to approve and finalize the SMFP. N.C. Gen. Stat. § 131E-
176(25). |

" 6. . Tne 2009»SNIFP, which applies to both of.the CON gpplications filed in this.
Review;' included a need determination for one fixed MRIm Onslow County. (Agency Ex. 8)

. 7. On April 15,2009, Onslow MR, LLC (“OMLLC”) filed a CON applicetion with
the CON Section seeking to develop a new diagnostic center and to acduire a ﬁd{ed MRI scanner -
in Onsiow County, North Carolina, identified as Project LD. No. P-8332-09 (“OMLLC
Application®), C&]ﬁLB) o B ' | |

8. OMLLC is a new North Carohna limited liability company with the sole member
being EC Rad, LLC.. EC Rad LLC has two member, Bastern Radiologists, Inc. (‘ERT”) and

" CoRad (“Coasml Radlologlsts PLLC”) Investments, LLC. (Jt. Ex.3 at5)

9. On Apnl 15, 2009, Jacksonvﬂle Dlagnosﬁc Imaglng, LL.C., d/b/a Coastal

_ Diagnostic Imagmg (“JDI”) also ﬁled a CON apphcatlon w1th the CON Section to acquu'e a

h ﬁxed MRI scanner for an emstmg faclhty in Onslow County, North Carolina, identified as

Pro_]ect I.D. No. P—8326-09(“JDI Application”) (Jt. Ex. 2) |

10. JDlisa North Camhna hmlted habnhty company with only one member, Triad

Imaging, LLC, a North Carolina _llml.ted liability compnny. Medquest, Tnc., a Delaware
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| corporation is the sole membei of Triad Iméging, LLC. MQ Aesociates, Inc.,a subsidiary of
Novant Health, Inc. is the sole stockholder of Medquest, Inc. (Ot. Ex. 2 at5) '

11. Project Analyst, Bernetta Thorne-Wilﬁams and Team Leader, Helen Alexander
were the employees of the Agency who reviewed the OMLLC Apphcatlon and the JDI
Application. (Alexander Tr., Vol. 11 pp. 2110-2111)

2. On May 1, 2009, as scheduled under the SMFP, the Agency began its review of
these applicaﬁons (the “Review”). The Ageney determined that the Review was com‘i)etitive
because the 2009 SMFP identified a need for only one additional fixed MRI scanner in Onsloov
County and, thus, at most only one fixed MRI scanner could be approved in the Review. (Jt. Ex.
1at5,20) |

13. Even when there is a need determination in the SMFP, the Agency cannot
approve an application unleos the applicant demonstrates it 'is conforming or cooditionally

coﬁfof_ming to the a'pplicoble review criteria. See N.C. Gen. Stat, § 131E-183.

14.  The applicant has the burden of demonstrating conformity with the review

. . criteria. Presbﬂerian—Orthoﬁaeafic Hosp. v. N.C. Dep’t of Human Res., 122 N.C. App. 529, 534,

470 S.E.2d 831, 834 (1996)

15. The. Agency “batched” the two apphcauons ‘and determmed whether each L

individual application standing alone conformed to applicable statutory and regulatory review
criteria. N.C. Gen. Stat. § 131E-183(a). B |

16. ~ To receive a CON for a proposed projecf, each applicant’é proposal must ‘satisfy
oll applicable s‘i:a_tutory review criteria speeiﬁed‘in N.C. Gen. Sfat. § 131E-183(a) as well as all
: " applicable regulatory review criteria. estaolished pursuant to N.C. Geén. Stat. § 131E-183(b).

N.C. Gen. Stat. § 131E-183; Bio-Medical Applications of N.C, Inc., 136 N.C. App. 103, 523
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SE2d 677 (1999); Presbyterian-Orthopaedic Hosp., 122 N.C. App. 529, 534-35, 470 SE2d
831, 834 (1996). ' S
o During the Review, OMLLC filed written comments asserting that the JDI
Application should be disapproved. JDI also filed written comments, asserﬁng &a the OMLLC
* Application should be disapproved. (Agency Ex. 11) (Jt. Ex. 1 at 30-72)
18. The public hearing was held on June 17, 2009. Representatlves of OMLLC and

JDI presented information at the publlc hearing regardmg thelr respective apphcauon as well as ‘_“'“"

the competing application. (Jt. Ex. 1 at 73-92; 93-116)
19. By decision letter dated September 22, 2009 and the Required State Agency

' Findings issuied September 22, 2009 (the “Findings”), the CON Section disapproved the OMLLC

Application. (.Tt. Ex. 1 Pp- 27-29; Jt- Ex. 1, pp. 504-613)"
20. By decision letter dated September 22 2009 and the Required State Agency

Findings issued September 22, 2009 (the “Findings”), the CON Section dlsapproved the JDI'

| Apphcatlon (t. Ex. 1 at 12-14; Jt. Ex. 17 pp. 504-613)
21. On October 15, 2009, OMLLC ﬁled a Petition for Contested Case Hearing

challengmg the disapproval of its Application.
22". On October 16, 2009, JDI filed a.Petition for Contested Case Hearmg challenging

" the dlsapproval of its Apphcatlon

23. On October 19, 2009, OMLLC and JDI filed a Joint Consent Motion to Intervene

and Petmon to Consohdate in the contested cases.

24. On October 28, 2009, the joint motion to intervene and the petition fo consolidate _
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I. . THE OMLLC APPLICATION
The Agency found the‘ OMLLC Applicétion non-conforming with Statutory Review
Criteria 1, 3, 4, 5 6, 7, 8 18a, and with Regulatory Rewew Criteria 10A .
N.C. A C.14C 2703(b)(3) (It. Ex. 1, pp. 504-607)
A. STATUTORY REVIEW CRITERIA
. CRITERION1
G.S. § 131B-183(a)(1) (“Criterion 1) provides as follows:
~The proposed project shall be consistent with applicable policies -
and need determinations in the State Medical Facilities Plan, the -
need determination of which constitutes a determinative limitation
on the provxsxon of any health service, health service facility,

health service facility beds, d1a1y31s stations, operating rooms, or
home health offices that may be approved '

25.  The Agency found that although the OMLLC Application is consistent with the

SMFP need determination, it is nonconforming with Policy GEN-3 and therefore is

nonconforming with Criterion 1. (t. Ex. 1 at 51 n

26. The Agency concluded that the OMLLC ap_plication is eonsistent with the need
determination for fixed MRIs in the 2009 SMFP. (. Bx.1at511) |

27.  Policy GEN-3 requires a CON apphcatlon to: (1) promote ‘safety and quality; (2)

SRS promote equitable access; and (3) maximize health care value, (Alexander Tr., Vol. 11 at 21 15)

28. The Agency found that OMLLC did not adequately demonstrate the need for its

proposed project under Criterion 3, and did not demonstrate that its project is ﬁnanclally feas1b1e

" under Cntenon 5; and, based on the same reasoning, OMLLC did not demonstrate the process by

wlnch it plans to maximize healthcare value expended under Cntenon 1. (. Ex Tat 522) (Platt

o Tr., Vol. 8 pp. 1481-1482) Alexander Tr., Vol. 11 at 2115)

-17-




29.  Had OMLLC been found conformmg with the other Statutory Review Criteria

and the Agency Rules, then the Agency would have determmed that the OMLLC Application

was conforming with Cntenon 1. Thus, the Agency s ﬁndmg of non—conforrmty under Criterion -

1 for the OMLLC Apphcahon was a derivative of other findings.

. 30 Therefore, if the Agency erred in its determmatlon that the OMLLC Application
was non-conforming with Criteria 3 and 5, the OMLLC Application would be conforming w1th
Criterion 1.

2. CRITERION3 _
G.S. § -13~1E-41 83(a)(3) (“Criterion 3”) provides as follows: ‘
The 'epplicant shall identify the population to be served by the proposed -
project, and shall demonstrate the need that this population has for the
services proposed, and the extent to which all residents of the area, and, in
. particular, low income persons, racial and ethnic minorities, women,

handicapped persons, the elderly, and other underserved groups are likely
- to have access to the services proposed.

31. . Criterion 3 has two components: (1) the apphcant must 1den11fy the populatlon

 that it proposes to serve and (2) the applicant must demonstrate the need that population has for .

the services it proposes.

a, Population Proposed to Be Served

.32 _The Agency appropnately found that the OMLLC Apphcatton adequately'

' 1dent1ﬁed the populauon to be served by the proposed pro;ect (Jt. Ex lat 53 1)
'b..  Need for the Proposed Project - ‘
33.- The Agency found that the OMLLC Application did not adequately demonstrate

the need the populatlon it proposes to serve has for the proposed ﬁxed MRI (. Ex 1at552)

34. In its findings, the Agency noted that the OMLLC Apphcatmn stated that the need -

for the proposed fixed MRI scanner was based on the followmg factors. the 2009 SMFP Need
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Determination; Projected Population Growth/Aging Population; Income per Capita;. Cancer '

Incident Rate; Heart Disease Rnte; and MRI Utilization Rate. (Jt. Ex. 1 at 531)

35. The Agency contends that OMLLC did ot provide a speclﬁc methodology for

which the annual MRI projections were based on the growing population Onslow County over

the age of 65. Therefore, the Agency contends the growth in population in the over 65 age

population, by itself did not support the applicants projections. (Jt. Ex. 1 at 533)

36. Likewise, the Agency contends OMLLC did not mclude any assumptlons or
methodology to demonstrate the number of MRI scans it projects to perform in the detection of
cancer incidents procedures for Onslow County residents, and, therefore, the apphcant’s use of
MRI technology in the detection of cancer did not support the projected number of MRI scans
(tBx.1,at535) | o

37. The Agency contends OMLLC did not include any projections for breast and
cardiac MRI procedures, and, therefore, the apphcant’s proposal to offer breast and cardiac
lmagmgcapablhty did not support the projected number of MRI scans. (Jt. Ex. 1, pp. 537-39)
| 38. ’i‘he Agency did not find a sumlar failure on the part of OMLLC to base its

" volume projections upon or provide a methodology based upon either of the other two listed

factors, i.c., the “2009 State Medical Facilities Plan (SMFP) Need Determination” or “Income -

per Capita® fictors. See Joint Ex. 1, Agency File, pp. 531-533.

‘ 39.  Each of these factors cited by the Agency was discussed ln the OMLLC
o Apphcatlon at length from the quahtatlve perspectlve J oint Ex. 3 OMLLC App pp. 41-57.

| 40. Dav1d Meyer is the president of Keystone Plannmg Group and an accepted eéxpert
m health planning and CON application preparation and analysis. He was one of the pnmaly

authors of the OMLLC Application, and he testnﬁed that the methodology was not empirically
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based upon these qualitative factors, drawing a distinction between the qualitative and

.quantitetive factors. (See Sandlin, Tr. pp. 83-85, 98-100; Meyer, Tr. pp 366-79; also see

OMLLC Ex.-104, CV of David Meyer; and accord JDI Ex. 24, Deposition Opinions of David

-Meyer, bp. 1-2). Mr. Meyer testified that the quantitative methodology for projecting 'necd for

' the project did not begin until page 57 of the 'application, under the heading “Methodology. for

- Projecting OMLLC MRI Utilization.” (Joint Ex. 3, OMLLC App., p. 57; also see Sandlin, Tr.
pp- 83-85, 98-100; Meyer, Tr. pp. 365-67, 513). | o

,‘ 41. Keystone P larmmg Group partner Ms. Karin Sandlin, also an accepted expert in

| health planning and CON application and analysis, was the author of Sections I through \% of the

OMLLC Apphcanon. (See Sandlin, Tr. pp. 64; also see JDI Ex. 51, CV of Karin Sandlin). Ms.

Sendlin mirrored the testimony of Mr. Meyer, pomtmg to pages 41-56 of the OMLLC
 Application as being a discussion of the qualitative need for the project, intended to provide

context for the application. Ms. Sandhn pointed to ‘the narrative found on pages 57-72 of the
application as the aetual methodology ased to demonstrate the need for the project. (__

Sandhn, Tr. pp. 83-85, 98 100; Meyer, Tr. pp 365-67, 513; compare and accord Jomt Ex. 3,

OMLLC App pp- 41-72). ‘
- 42. Both Mr. Meyer and Ms. Sandlm pomted out that,the OMLLC Apphcauon

answered both questlons NL1.(a) and IIL1. () in Sectron 11 together in one narratrve Both
testlfied that based upon their educatlon, experience, and expertlse, questlon I]I.l.(a) is generally
regarded as. callmg for a dlscussmn of quahtatlve need while questlon III l(b) calls for a

E drscussron of quantltatrve / statlstlcal or empirical need (See Sandlm, Tr. pp. 83-85 Meyer, Tr.

-pp. 365—67,. mpare Joint Ex. 3, OMLLC App., p. 41).




43. _OMLLC"s Application clearly draws a distinction in its presentation on page 57

with the heading Methodology for Projecting OMLLC MRI Utilization which supports the

contentions of Mr. Meyer and Ms Sandlin. The Agency Findings do not seem to show such

dehneation between the quantitative and Qdalitative portions of the application.

44.  Ms. Alexander explained that the Agency looks for a link between qualitative

. demographic information in an application to the specific assumptions and methodology of the

projections. OMLLC provided information about the population of Onslow County, the income

. per capita, and the incidence of cancor and heart disease, as part of the parrative for the

qualitative consideration and not as part of the quantitative. Therefore, OMLLC contends that it
mposeﬁllly did not provide a link between that qualitative mformatlon and their methodology

45. However, on page 59 of the quantitative analysis, OMLLC purports to base its

market sham on the followmg factors: offering cardiac and breast MRI capabilities not currenﬂy 'A

" available in Onslow County, MRIis a proven and effective tool in the dxagnosw and treatment of

cancei'; increasing access to MRI services for obese and c_laustrophobic patients; 24 physician
.supp'ort letters; establishing the first freestanding, dedicated outpatient 1.5T fixed MRI scanner

owned by local physicians in Onslow County; and offering a new, freestanding non-hospi’tal-

" based MRI service in Onslow County. (Jt. Ex. 1 at 548)

46, OMLLC did not use these six identified factors in a methodology to support its

. projected market share. ‘OMLLC does not tell us-how many cardiac or breast MRI procedures it:

" projects-to perform; how many scans to detect or treat'cancer it projects to perform; how many

obese and claustrophobic patients it projects to serye; or sp’eciﬁcaliy how the physician letters or

tho fact that they will be a new provider owned by physicians will affect their market share.
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~47.  There is no specific rqquhemenf for demographic trexids, such as the population
over the age of 65 to be specified in the utilization projections. (Carter Tr., Vol. 13 at 2052).

48.  JDI’s expert, Kathryn Platt, offered that she has quantiﬁed breast and cardiac MRI
procedures in CON’é for MedQuest in the past. (Pla_tt Tr., Vol. 8; pp. 1504-1505).

49.  Ms. Alexander téstiﬁed that if information about various factors is critical to
demonstrating the applicant?g projection, there mué_t be a connection between the data proyided )
and the ﬁlethodology used to project uﬁﬁzaﬁon. Futhex_-, Ms. Alexander testified that as a new
provider with no market share the-applicant did not demonstrate any connection between cancer
inéidents’, cardiac disease, and nsk factors for breast cancer and the number of MRI procedures
projected. (Alexander Tr., Vol. 11 at 2124).

50. If qualitative or quantitative information is cﬂﬁgal to showing that an applicant’s
| proje,cﬁons are re;isonable, then the applicapt must link that data to their assmnpﬁons and 4
~ methodology. OMLLC could have linked the qualitative and/or .qqanﬁtaﬁvé demographic
information provided in its application to speciﬁc assumptions and methodology m an attempt to .
justify their projections, but did not. The factbrs OMLLC identified could have demonstrated the
need, however, OMLLC chose not to utlhze these factors in making its proj ectlons (Alexander'.

Tr, Vol 11 at2121-24)

1. Service Area ijectlons

51. As stated, the empirical methodology for projectmg need for the OMLLC faclhty
be'gins_‘on page 57 of the OMLLC ‘Application. See Joint Ex. 3, OMLLC App., pp. 57; Sandlin,
Tr. pp. 83-85, 98-100; -Meyer,» Tr. pp. 365-67, 513. Both Mr. Meyer and Ms. Sandlin testified

that the methodology used was based upon (1) a projection of the growth in overall MRI scans
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performed in Onslow County, and (2), OMLLC’s capture of a percentage of that future Onslow
County MRI mérket share. Seeid. ' ‘

52.  In the first pért of that methodology, OMLLC projected that the number of MRI
scans performed in Onslow County would grow annually by 8.14%, based upon the compound |
annual growth rate (“CAGR?) for the 5-year period between FY 2003 and FY 2008. Joint EX. 3,
OMLLC App., p. 57. | '

53. CAGR is a commonly-used méthod of projecting growth in demand for health
services, as it tends 'to s;néoth out anomalies that can be found ﬁom year to ye.ar. See Thorne-~
Wﬂhjams, Tr. pp. 633,639-41; Alexander, Tr. pp. 2125-28, 2244-45; Meyer, Tr. pp. 381-83;

' Cartér, Tr. pp. 2069-70; Sandlin, Tr. pp. 121-23. o
54.  Based upon the above growth rate, OMLLC projected that the following number
of un-weighted 6utpatient,MRI scans would be performed in Ox_lslow County in FY 2012-2014;
| 8:873 in FY 2012, 9,595 in FY 2013, and 10,377 in FY 2014, Joint Ex. 3, OMLLC App., p. 58.
. 55.  Because OMLLC projected that the first three };gais of the project would be
calendar years 201 i‘-2013, the OMLLC Application com{er’téd the above projections to caléﬁdar
* years, such that the projected total number..of MRI scans pérformed in Onslow Coﬁnty during
 _ . those years would be as follows: 8,37 1' in CY 201 1, 9,05'3.}.‘ in CY 2012, and 9,790 in CY 2013.
» - 56. ° The Agency found :that OMLLC’S projected 5-year CAGR was unsupported and
. Iiunreliable,, because it did not correct_lf reflect the growth in MRI procedures in Onslow County
" botween FY 2003 and FY 2008. Joint Ex. 1, Agency File, p. 544. However, when corrected, the
actual S-year CAGR for MRI procedures was 9.96%.  Joint Ex 1, Agency File, p. 541.

. Performing a separate analysis, the Agency found that the 5-year CAGR.in Onslow County was
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9.72%. Thereforé, under either circumstance, OMLLC’s projected growth rate was reasonable,
bgcause it waé lower (and therefore more consewativej than the Agency_’s ptojected growth rate. .

. 57.  The Agency Findings also questionéd OMLLC’s 5-year CAGR because it \was
higher than the 2-year CAGR for the same ,servicé area. Joint Ex. 1, Agency File, p. 544.

-58.  The Agency calculated that whlle the five-year Compounded Annual Growth Rate
(“CAGR”) for Onslow County lm-welghted outpatient MRI utilization from FY. 2003-FY2008 :
was 9.72%., it was only 5.54% for FY2006-FY2008. (Jt. Ex. 1 at 544)

59.  That 2-year CAGR is léss reliable than the 5-year CAGR used by OMLLC,
because overall MRI usage grew very slowl& between FY.2007 and FY 2008, due to the
recognized: recession andfor other factors. See Thome-Williams, Tr. pp. 637-45, 1049;
Alexander, Tr. pp. 2244-45; Meyer, Tr. pp. 381-84; OMLLC Ex. 144. |

60. Using a CAGR is h_elpful in smoothing out a rather linear curve over a 5 year
period. - It is recognized that there was. a_significant increase in the -percent- change in MRI
services performed in Onslow County after JDI acquired a fixed MRI in late 2006 and that when
JDI reached capacity on the macltine, the percent change leveled off.

61. The Agency Findings offered no explanatiotx as to why a 2-yea1' CAGR is more ~
_ reasonable to use than a 5-year CAGR, and the Agency witnesses could not prov1de one during
.the contested case hearing. See Jomt Ex. 1, Agency File, pp. 544; Thome-Wllhams, Tr. pp. 637-
N 45, 1049; Alexander, Tr. pp. 224445 ‘ ' |
5 ' 62. _ OMLLC reasonably relied upon a 5-year CAGR to pl‘OjeCt the growth in MRI o

- ptocedmm in Onslow County
o Market Share Assumptions
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63.  The OMLLC Application projected that it would capture 25% of the market for
MRI scans in Onslow County in Project Year 1. In Project Year 2, its projected market share
‘would be 33.3%, and by Project Year 3, its projected market share would be 36.3%. (Jt. Exh. 3,
p-59) | |
64. OMLLC projected to-perform 2,093 MRI procures in its first year, to increase that |

number by 44 1% during the second year and to perform 3,558 procedures by the third year. The

Agency concluded that a 70% increase over three years was unreasonable given the historical

~ data for Onslow County MRI procedures: (Jt. Ex. 1 at 541-42)
65. In addition, even though OMLLC projected to serve orlly Onslow County
- patients, their projecticns were based upon historical numbers that included all patients who had
MRI procedures in Onslow County from FY2003-FY2008. As a result of including patients

other than Onslow County residents- in their base, the Agency contends that OMLLC’s

piojections were necessarily inflated. (Jt. Ex. 1, pp. 543-44, 547) (Alexander Tr., Vol. 11 pp.

2130-31, 2139-2142)
66. 'i’he Agency found that “[t]he. abplicant did not adequately demonstrate that the

assuinp’tions used to project market share at a new facility account for the available capacity of

the existing MRI scanners in Onslow County, particularly the under utrhzed MRI scanner at
OMHL" (Jt. Ex. 1, p. 548) ' |
. .67.. " The OMLLC Apphcatlon projected an outpatnent market share equal to the

OMLLC percent of total scanners in Onslow County when' approved, or1of3 scanners, or

h 33 3% The existing MRI provrders in Onslow County, JDI and Onslow Memonal Hosprtal do .

" not currently split the available market, (Platt, Vol. 8, pp. 1505-1506)  Another factor aﬁ'ectm'g B
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the market is that approximately 27 oercent of the patients in the county are leaving the county

for MRL (Platt, Vol. 8, pp. 1505-1506)
68. OMLLC purports to base its market share on the following factors: offering

cardlac and breast MRI capablhtles not currently available in Onslow County; MRI is a proven
and effective tool in the d1agnos1s and treatment of cancer; increasing access to MRI services, for
obese and claustrophobic patients; 24 physician support letters; establishing the first
freestanding, dedicated outpatient 1.5T fixed MRI scanner owned by local physicians in Onslow
County; and offering 'a new, freestanding non-hospital-based MRI service in Onslow County. (Jt.
Ex. 1 at 548) - | | -

69. OMLLC contends that the physician letters of support in its application contained
information regarding the number of breast imaging MRI scans which may be performed. Other
physwlan letters. generally discussed the need for breast MRI in Onslow County, and their intent

- . to refer panents to the OMLLC MRI for th1s service. - See generally, Joint Ex. 3, OMLLC _

o

Apphcatlon, Exhibit 17. A
70. Whlle OMLLC did mclude 24 physician letter of support, OMLLC did not use the '

lctters ina methodology to support the projected market share In addmon, although OMLLC
._ pmjected to serve only Onslow County res1dents the physician letters mcluded patlents from

outs:de of Onslow County. (Alexander Tr., Vol ll pp. 2147-48) (Jt. Ex. 1 at 551)
71. Although the apphcant proposed to perform cardiac imaging, three Onslow

County cardiologists declined to prov1de letters of support. (D’Angelo Tr., Vol 10 at 1885-

| -1886) |
72." At trial, OMLLC’ cxpert witness, David Meyer, correctly points out that

" OMLLC was not required to provide volumes for breast and cardiac scans. (Meyer, Vol. 3, p.
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510) Mr. Meyer acknowledged tﬁat OMLLC was not precluded from including volume

" projections for breast and cardiac scans. (Meyer, Vol. 3, p. 511)
73. An applicant can include whatever it wants to include in its application to
demonstrate the need for its project, even if the Agency does not expressly request the

information. (Meyer, Vol. 3, p. 425)

74.  Mr. Meyer could not recall any new MRI providers that obtained a 25% market

share in MRI scans in one year after opening w'h&e there were alrgady two other providers of
MRI in that same county. (Meyer, Vol. 3, p. 536) |

75. M baniel Carter, OMLLC’s expért witness, testified that based on his
. experience, it is fair to say that new entrants to a market often reqmre a ramp-up period before
they get.estabﬁshed. -(Carter, Vol. 11, p. 2016) Mr. Carter did not know and had not done any
aiialysis of any new provider that had been z;ble to achieve a 25% market share one year after
. "Gpening when thie new entrant was coming into a maket that already had two existing scanners.
(Carter, Vol. 10, pp. 1992-1993) |

76.. The Agency concluded that “despite a growing population, the use of MRI

procedures has slowed in both the State of North Carolina and Onslow County; and, therefore, it

is unreasonable for the applicant to assume, that as a new provider of MRI services in the -

proposed service area with an underutilized fixed MRI scanner in OME, that it will receive
'33.3% of the market share by its second year of service and 36.3% by the third year of service.”

(It. Ex. 1, at 552)

77. OMLLC failed to use the six factors identified in its quantitative analysis in a

". methodology 'to, support its projected market share. OMLLC does not tell us how many cardiac

" “or breast MRI procedures it projects to perform; how many scans to detect or treat cancer it
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projects. to perform; how many obese and claustrophobic patients it projects to serve; or
specifically how the physician letters or the fact that they will be a new provider owned by -
physicians will affect their market share. Therefore, the Agency properly concluded that

OMLLC’s market share projections were unsupported and unreliable. (Jt. Ex. 1 at 549)

iii. Significance of Prior Agency Decisions

78.  Much of OMLLC’s argument fests on the comparison between the current

apphcatlon and a prior apphcatlon for Lenoir Imaging LLC.
79.  All of the health planning experts tendered and accepted by the Court during the

contested case hearing agreed that, aside from the Statutory Review Criteria and Agency Rules,
| past Agency ‘decieions, reflected in the CON Section’s'Required State Agency Findings, are the
~ only substantlve source of guidance that potenual apphcants have with regard to' what the

, Agency expects and how 1t will address speclﬁc issues. See Sandlin, Tr. pp. 55—220 Meyer, Tr.

pp- 297-98; Platt, Tr. pp. 1987—88;»Carter, Tr. pD. 208.5-86.
80. * Both Ms. Thorne-Williams and Ms. Alexander aeknewledged that applicants do

fél)’ upon past sets of Agency Findings and the Agency often suggests'that applicants review
speciﬁe sets ‘of findings to learn more about the Agency’s treatment of a specific ~s'et of issues or
- cxrcumstances Sie-Theme-WﬂHams,. Tr. pp: 560-62, 590 '

81 - Censistenéy in its déci,éio’ns is very important to the Agenicy. See Thome-
.Wllllams Tr, pp. 560-561, 687

82. Ms. Sandlin testified that she drafted the need and methodology dlscusswn found
' m Section AI[I of the OMLLC Apphcatlon based upon a stmcture she had prekusly used or seen.

used in numerous other CON Apphcatlons See Sandlin, Tr. P 86-90; aceord Joint Ex.-3,

| OMLLC App., pp. 41-72. ‘ L S
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83. In particular, Ms. Sandlin pointed to the previous. application prepared by
: Ke);stonc Planning Group and 'submitted to the Agency on behalf of Lénoir Imaging, LLC, on 16
© June 2008 (hereinafter the “Lenoir Application”), which—like the OMLLC Application—also
proposed to develop a freestanding outpatient MRI fability. See Sandlin, Tr. pp. 86-90; JDI Ex.
'58, Lenoir'.Application. Both Ms. Sandlin and Mr. Meyer pointed to the numerous structural and
mbs@ﬁve similarities between the OMLLC Appliqati;m and the Lenoir Application, noting that
in mény areas ﬁe two weré essentially word-for-word duplicates. See Sandlin, Tr. pp. 90-99;
Meyer, Tr. pp. 367-68; and compare Joint' Ex. 3, OMLLC App., pp. 41-72 and JDI Ex. 58, pp
46-69. o '
84.  The Lenoir Applicéxtion was ultimately approved by the Agency on. 14 November
- 2008—only 152 days ﬁﬁor to the OMLLC Application being submitted on 15 April .2009 and
'4 ;)ply 312 days before the; issuance of the Agéncy Findings at issue in th_e'instmit case on 2
R Sépte’mber 2009. Compare JDI Ex. 10, Agericy Findings: Lenoir Imaging, LLC '(Project 1.D. No.
. P-8 147-08), p. 1; Joint Ex. 1, Agency File, p. 504; Joint Ex. 3, OMLLC App., p. 1.

85. - Both thé fmdmgs related to the Agency review of the Lenoir ‘Application

-, - (hereinafter the “Lenoir Findings”) and the Agency Findings in the case at bar were prepared by

'CON Section project analyst Bemetta Thorme-Williams and were reviewed by CON Section
: ,teamleader Helen Alexander _Cg__p___JDI Ex 10, p. 1; Joint Ex 1, Agency F11e p- 504
86.  The Lenoir Fmdmgs, however, contain no d1scussnon of the failure of the
- | appﬁcant to ldentlfy speclﬁc volumes of procedures tied to the :quahtatlve factors cited in the
" Lenoir Application bemg supportive of the need projections for the proposal See JDI Ex. 10,

pp 6-23 Thorne-Wﬂhams, Tr. pp: 590, 594-595

- -29-




87.  In contrast to the Lenoir Findings, in the instant review, the Agency found that the

:discuseions in the applicaﬁo_n related to qualitative need factors—independent of the empirical
methodology—rendered the methodological need, volume, and utilization projections unreliable.
88. .Ms. Thome—Williaﬁxs and Ms. Alexander . eeknowledged that there were

similan'ties between Lenoir Review and the Onslow Review, but pointed to differences betWeen

the two as the reason for the approval of the Lenoir Apphcatlon and the d13approval of the )

OMLLC Apphcauon. A pnmary factor was that the Lenoir Rev1ew was a non-competltwe
* application, which permitted the Agency to request addltlonal information from Lenmr Imaging
in erder to determine conformity with Criterion 3. The Agency may not request additional
ieformation of an applicant during a competitive re.view, ﬁke the one at issue here. It was also

pointed. out that the hospital was the eo-applicant in Lenoir, and that Leileir County is a different

' county with a different populatlon See Thome-Wllhams Tr. pp. 580—81 796; Alexander Tr. pp ,

2237-38, 2524-25 . .
89. Ms. ’Iihome-Wﬂhams had cons1derable dxfﬁculty explaining why she made the

_ ﬁndmgs that she did in the present case concermng OMLLC as compared to Lenou This -

Tnbunal notes that in her testlmony Ms Thome-Willlams was oftentlmes mcapable of =

- explammg her fmdmgs or could not remember in onder to JllStlfy her ﬁndmgs as to both
apphcants.
" 90, HdWevef,"Ms. 'Ihorhe—Willia;ips was consistent in_not ehangix;g her ultimate

' conéhision as to the distinction between the two and that it was a matter of different counties and

: dlfferent populatlons and different apphcatlons As such this Court notes the degree of lack of ‘ '

consxstency between the two apphcatlons
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iv. Contrasts
91.  Under 10A N.C.A.C. 14C .2701(18), different types of procedures are given

different _wéight based upon the length of time required to complete the procedures. See Joint

Ex. 1 , Agency File, pp. 275-’_76; accord Sandlin,‘Tf. pp- 159-60; Thorne-Williams, Tr. pp. 1028-
29; Platt, Tr. pp. 1484-85; Alexander, Tr. pp. 2176-77. In particular, 10A N.C.AC. 14C

.2701(18), provides in relevant part as follows:

...one outpatient MRI procedure without contrast or sedation is
valued at 1.0 weighted -MRI procedure, one outpatient MRI
procedure with contrast or sedation is valued at 1.4 weighted MRI

. procedures, ... '
Id. |
92.  “Contrast,” as used in 10A N.C.A.C. 14C 2701(18), refers to the process of

introducing media into the human body for the -purpose of obtaining more precise images of

structures within the body using magnetic resonance. See Lindstrand, Tr. pp. 1()94~95~; Everett,

Tr. pp. 1774-75. Gadolinium is the standard contrast media used in MRI procedures, wiﬁch

 differs from the Iodinated contrast used in Computed Tomography (CT) scanning procedures.

See Lindstrand, Tr. pp. 1094-95; Everett, Tr. pp. 1774-79.

| 93.  The OMLLC Applicatioﬁ projected that the percentage of its contrast ‘and non-
contrast procedures- would mjrror the historical ou@aﬁept MRI eiperience of Onslow Memorial
M“AHdsp‘ital i Taking the data found m Onslow Memorial Hospital’s 2009 License Rcﬁewél
Apphcatlon, OMLLC projected: that 1ts procedure mix would be 44.68% cantrast and 55. 32%

Anon—contrast. See Joint Ex. 3 OMLLC App pp- 60-61 accord Joint Ex. 1, Agency Flle,p 134

94, OMLLC explamed that the - primary reason underlymg .1ts. decision to pro_]ect‘ .

g contrast based upon the experienée of Onslow Memorial Hospital was due to the i"act_ fhat the

hospital’s experience mn'rored that of the physicians. of Coastal Radiology Assqciat%
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. (hereinafter “Coastal Radiology”) who was to provide professional interpretatjon services at
OMLLC, and which is a parent of‘OMLLC. See Joint Ex. 3, OMLLC App., pp. 5-8, 60.
95.  Coastal Radiology has read all of the scans on the MRI &t Onslow Memorial
- Hbspital since approximately 2001. See Everett, Tr. P. 1769; D’Angelo, Tr. Pp. 1847, 1904.
The mere fact that Coastal Radiology has read all of the. MRI’s at the hospital does not
automatlcally translate mto carrymg the hospitals experience into a totally different entlty
96. OMLLC projected utilization for its proposed fixed MRI scanner would be 3,557
 un-weighted MRI procedures during Project Year 3, and then projected its weighted MRI
procedures based on outpatient contrast utilization at Onslow Memorial Hospital (“OMH").
OMET’s outpatient procedure'mi:; was 44.68% contrast and 55.32% non-contrast during FY2008.
(Jt.Ex,lat549) | ‘ | | . | |
97. Most MRI scans do not require contrast.. (Feole Tr Vol. 8, pp. 1318-1319)
.Coim'ast scans are more expensive than non-contrast scans. (Feole Tr., Vol. 8, p. 1322)
Contrast also carries a small but real risk'of a.tdverse reactions, including death. (F eole. Tr., Vol
| '8, p. 1320) o
98.  The cdntrast percentage 1s mgmﬁcant in deaﬁng.the MRI volume projections.

_Pursuant to the performancc standard set forth in' 10A N.C.A.C. 14C .2703(b)(3), the applicants

~.in this review are required to meet a performance standard of 4,118 weighted MRI scans: per

. scanner in thé third project year.. 10A NCAC 14C 2703(b)(3); (. Ex. 1, pp. 598-99)

" 99, Contrast scans arc given greater weight than non-contrast scaris. (Agency Ex. 8,
p- '139); Therefore, the more contrast scans a provider has, the easier it is for the provider to -
fééch .tAhe performance standard éf 4,118 welghted MRI scans per»scanper in tﬁe third'.Pl‘OjFCf B

‘year.
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100. OMLLC ‘stated in its application that "[blased on their historical experience
interpreting outpatient MRI procedures at OMH, the physicians agree that 44.68% contrast
utilization is as reasonable éstimate for the proposed fixed MRI s'erVice." (t. Ex.3, p-27)

101.  However, the Coastal physicians had no role in the preparatien of the application, |
did not provide any information to be used in the application, and were not consulted abotlt the
contrast percentage bet‘or‘e the application was filed. (See, e.g., Everett Tr., Vol. 10, pp. 1811

and 1816) | | | |
102.  Although Dr. D'Angelo testified that she was "fine” with the confrast percentage
of 44.68%, (D’Angele Tr., Vol. 10, 1867), she revealed that she knew nothing ebout ‘how the
contrast pereentage was' determmed (D’Angelo Tr., Vol. 10, pp. 1869 and 1871) .

103.  Ms. Alexander testified that the Ageney Findilrgs incorreetly comment on page

.549 that OMMLC projected inpatients weighted MRI procedures based on out- patient contrast

uﬁhzatlon at OMH. Nevertheless Ms. Alexander Sald that th1s error did not change the

‘ concluswn that the 44. 68% contrast level was extremely high and unsupported (Alexander Tr.,

Vol. 11 at 3145)
104, At heanng, there was some ewdence offered by experts for OMLLC regarding

'A_vvhy the experience at JDI ‘would not be a good measuring stick for the projected contrast’

volumes at OMLLC. OMLLC was not required to base its contrast percentage on either Onslow-
Memorial Hospital's or on JDI's contrast percentage. (Sandlin, Vol. 1, p. 184)
105. Dr Everett reads MRI scans for multiple facllrtles (Everett, Vol. 10, p. 1841) Dr.

Everett noted a "b1g vatiation” in contrast percentages across, Coastal's practice. (Everett, Vol.

‘10, p. 18_18) The various sites for which Dr. Everett reads have different percentages of contrast

based on the patient population and the referring physicians. - (Everett, Vol. 10, p. 1841) About "
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one third of the scans that Dr. Everett interprets are contrast scans. One third is obviously less

than 44.68. (Bverett, Vol. 10, p. 1815)
106.  Dr. D'Angelo also sees variation in’the contrast percéntages at the varlous sites for
which she provides radiology cdverage. (D'Angelo, Vol. 10, p. 1872)
107. . Ms. Platt testified that OMLLC’s 44,68%‘ contrast percentage did not fit with the
contrast experience of other outpatient MRI provldeis in Health Service Area ("HSA") VI (which
includes Onslow County) in that no other provider has that high of a pnrcentage. (Platt Tr., Vol.

8, pp. 1490-91) .
108. . No evidence was offered at trial showing any existing outpatient facility that has
the exact same conlrast percentage as a hospital. See also pége' 50 of the Agency File, which

shows the procedure mix for hospitals in HSA VI. As shown in the Agency File, the contrast

. percentages range from 0 to 36.1 i Health Service Arca VI, and the average among the |

outpatient facilities 'in HSA VI is 22.3%. As is the case with the outpatient facilities there is "

s1gmﬁcant variation m contrast percentages among the hospitals. It also shows that hospltals
tend to have a higher mix of contrast than the freestandmg MRI prov1ders in HSA VI. (Jt. Ex. 1,

p. 49,50) (Platt, Vol. 8, p. 1493)

109. Ms. Platt explamed that OMLLC would have to. have at least 39. 4% contrast in

'order to reach 4,118 weighted. MRI procedures in Year 3. (Platt Tr., Vol 8, p. 1485)

110. Two MRI outpaﬁent centers are especially noteworthy because of their _

- connectlon to the owners of OMLLC. (Jt. Ex. 1 at 49) Eastem Radmloglsts Inc. (“ERT”) one of

' -the OMLLC owners, owns two MRI scanners in Greenwlle at an outpatlent center callet

‘Gxeenvﬂle MRI. Greenvﬂle MRI's contrast expenence is 36.1%.
._ Coastal, reads MRI scans at an outpauent center in Craven County called Coastal Carolma
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Healthcare, P.A. Coastal Carolinas contrast pefcentage is 26.4%. (Platt Tr., Vol. 8, pp. 1491-

' -92) Thus, the actual experiénce of thie owners at two other outpatient facilities in the same Bealtﬁ
service area in Eastern North Carolina is not consistent with the projected 44.68% contrast level
at OMLLC.

111.  In oirder' to have the exactly the same outpatient contrast percentage as Onslow
Memorial Hospital, OMLLC's patient population would have to be exactly the same as OMH’s
patient population. (Feole Tr., Vol. 8, p. 1333) Dr. Feole testified that this would not be
realistic, since an outpatient facility and a hospital are totally different facilities. (Feole Tr., Vol.
8, p. 1332) Dr. D'Angelo acknowledged that the OMLLC contrast perceotage might not be the

- same-as OMH’s contrast percentage. It is the paﬁent’s. medical condition that drives the decision

 to administer contrast. (Feole Tr., Vol. §, p. 1319) ‘ |

112. The overaﬂ average contrast experience in Onslow County (which is based on

IDI's expenence and Onslow Memonal Hospital's expenence) is 31.6%. (OMLLC Ex. at 103)

A 3L 6% conirast percentage would not permit OMLLC to reach the performance standard of

‘4,118wcig‘htedMRIscansinYeér3 . | |

113.  The OMLLC Apphcatlon failed to. include suﬂiclent data to demonstrate that the

contrast procedures at a free standmg dlagnostlc center are the same percentages as a hospltal o

MRI scanner.

3. ' CRITERION 4 |
N.C. Gen. Stat. § 131E-183(a)(4) (“Cntenon 4”) requires the followmg

. Where alternative methods of meeting the needs for the proposed prOJect
. exist, the applicant shall demonstrate that the least costly or most effective
altematlve has been proposed ' o o
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114. The Agency founct the OMI,LC~Appﬁcaﬁon did not adequately demonstrate that
the proposed project was an efféctive_ alternative, and was there_fo‘re non-conforming with
Criterion 4 based upon the Ag’ency’s findings of non;conformity under Criteria 1,3,56,7,8,
18a and 10A Ift.C.A.C, 146.2700. (Jt. Ex. 1 at 553) (Alexander Tr., Vol. 11 at 2149-50)

115.  Had OMLLC been found conforming with the other Statutory Review Critetia
and -theAA‘gency Rules, then the Agency would have detgnnined that the OMLLC Application
Waé cont‘orming with Criterion 4. Thus, the Agency’s ﬁndmg of nqn—conformity under Criterion
4 for the OMLLC Application was a derivative of other ﬁndmgs ‘

116. Therefore, if the Agency erred in its determiﬁation that the OMLLC Application
was non-conforming with Criteria 1, 3, 5, 6,7, 8, léa, and the Agent:y Rules, the OMLLC
Application weuld be conforming with Criterion 4.

4. CRITERION 5

N C. Gen. Stat. § 131E-183(a)(5) (“Criterion 5”) requires the following:

-Financial and operational’ ]::mjectlons for thé project shall demonstrate the

* " availability of funds for capital and operating meeds as well as the
_ immediate and long-term financial feasibility of the proposal, based upon
reasonable projections of the costs of and charges for providing health

. services by the person proposing the service.
o » 117 , ‘ Cntenon 5 has two components
N : avallablhty of funds for the capxtal and operatmg needs of the project and (2) the applicant. must
_demonstrate that the project is financially feasible. (Alexander Tr., Vol. 11 at 2150)

L | 118. Th‘e Agency conc‘luded that OMLLC did not adequately demonstrate the

| Aavallablhty of ﬁmds for the capltal and operatmg needs of the project. (Jt Ex.1at 564)

119" “The OMLLC Apphcatlon projected the total capital cost of the project at

j ,$2 521,208 00. (Jt Ex. lat 560) (tEx.3at 102)
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120. In the findings, the Agerncy concluded that OMLLC failed to include the taxes and

freight charges as part of OMLLC’s capital costs. (Jt. Ex. 1 at 560) Whilé the Agency

acknowledged prior to the hearing that OMLLC had included freight charges as part of its capital

" costs, this did not cha‘nge the Agency’s concluSion that OMLLC did not adequately demonstrate
the availability of fands for the capital and operaﬁngv~needs of the project. (Alexander Tr., Vol.
11.at 2150-51) | - |

1oL An applicant must idclude all costs associated with its pfoject. This includes sales
fax. OMLLC was required to pay séles tax and this amount should have been inclided in the

OMLLC Application.

122.  The Agency calculated the tax omitted from the OMLLC Application by using

6.5%. Based on the Agency’s calculation, the omiftted sales tax totaled $129,786.00. (Jt. Ex. at

561) When the Agency added the projested sales tax to the capital cost projected by OMLLC, '

the capltal cost of the project totaled $2 654, 936.00. - Therefore, the Agency concluded that :

' $2 521,208 00 capital costs projected - by OMLLC in the Pro Forma were not reasonable or

- rehablc (t. Ex. at 562) |
1.23.1 David Meyer, OMLLC’s expert, admitted that he failed to include the sales tax

N _ for the cost of the MRI scanner and the contrast injector in the OMLLC capital cost form when

- he prepared the application. Mr. Meyer agreed that the OMLLC Application should have

included 6.75% sales tax totaling $138,534.00 based on the purchase price of the MRI scanner -

- and the contrast nyector stated .in the vendor quote provided by Siemens and mcluded in the .

, OMLLC Apphcatlon (Meyer Tr., Vol. 3, pp. 434-37)
© 124.  The project was proposed to be ﬁnanced entirely with bank loans from First

Citizens Bank. OMLLC provided three funding letters from First Citizen’s Bank with their
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Application. Each of the three funding letters included the loan amount, the purpose of the loan |
and a forecast of the terms of the loan. One of the ﬁmdmg letters provided by OMLLC was a
loan of $2,052,352,00.to cover the cost of the machine, and one was a loan of $383,200.00 to
cover the cost of leasehold improvements Thus ﬁe total funding to be provided for the capital ’
costs of $2,435,552.00 did not exceed the $2,654,936.00 total capital costs of the projected
pro_]ect (Alexander Tr., Vol. 11, pp. 2151-52) (Ot. Ex. 1, pp. 562-64) |

125. William P. Franklin, Jr. of First Citizens Bank testified that @e bank's legal
counsel ‘draﬁed the fundmg Ietter, and relied on ,informaﬁon' from the borrower about the amount
of money needed. The letter says nothing about loaning more money to anyone. (Franklm, Vol.
7, p 1196) | ‘ A

126 Ms Alexander testified that because OMLLC was short of funds necessary to cover

capital, the Agency looked at the total funds available to determme if there was adequate funding

- available to cover the prOJected cost capital cost and working capital of the project. The

OMLLC Application projected start-up anl working capital cost of $150,000.00, and provided a
funding source for $250,000.00. While this difference left an extra $100,000.00 available to
OMLLC, it was not adequate to make up the difference between the $2,654,936.00 capital cost

of the prOJected prOJect and the $2,435,552.00 funding available for capital cost. (Alexander Tr.,

Vol 11, pp. 2151-52) (It Ex. 1, p- 562-64)

127 The OMLLC Application eontamed no documentatlon whlch indicated a fundmg

~ source for the capital cost shortfall. The applicant OMLLC was the only entity to provide a ‘

certification page for the application. The ultimate parent entities of OMLLC, Eastem
Radiologists, Inc, and' Coastal Radiology, PLLC, elected not to include any information




concerning:their financial positions, and no audited financial statements for any entity wel;;:
included with the ai:plication. (Alexander Tr., Vol. 11, p. 2155) -

128.  The omission of sales tax was not a ';changé in a project" that implicated the cost

~ overrun provisions of N.C. Gen. Stat. 131E-176(16) that .allow an applicant to spend up to 115%
of its approved cépital before another CON is requxred. (Carter; Vol. 11, p. 2013)

129. OMLLC contends that the Agency should have “conditioned” the application to

| provide the missing documentation of 'funding for the sales tax. Mr.. Meyer acknowledged that

the decision to condition an applicant to provide missiig information is discietionary with the

Agéncy. (Meyer Tr., Vol. 3, p. 509) Ms. AA‘lexander explained that the Agency does not

. condition an applicant to provide» missing 'documentati‘onl of fundmg for sales tax unless the

applicant is conforming to all other criteria. Furthermore, in the case of a competitive reviéw,

-the applicant must be the approved applicant before the Agency will condition the applicant.

) 130. In the instant case, both Ms. Alexander and Ms. Thome—Wilhams testified that

| - they did not consider whether the OMLLC Apphcahon could be conditioned on the issue of
omitting capital costs in the form of sales tax related to the purchase of the MRI, because they

' had already determined that the Application was nonmnfommg w1th Cntenon 3 See Thorne-
Wﬂhams Tr. pp. 689-98; Alexander, Tr. pp. 2150-53, 2274-77.

131. The testimony and other evidence oﬁ‘ered at the hearing did, however, indicate

: that the omlssmn of a capital cost, standing: alone could be condmoned by the Agency. See

Meye,r, Tr. Pp. 326-332; Thorne-Williams, _Tr. p- 690; Carter, Tr. pp. -2017-18; Alexander, Tr. pp.

| 215053, 2274-71. Also see generally, e.g., JDI Ex. 7, 9:10, 15, 18-19, 21, 26-28, 46, 48, and" -

 '50:53; OMLLC Ex. 135-138; 142; and 144.
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132 Ultimately, Mr. Carter and Mr. Meyer concluded that the Agency, within its
discretion, should have found the OMLLC Application conditionally conforming with the
requirement that the applicant document the availability of fupds under Criterion.5. See Carter,
Tr. pp. 1962-67, 2017-18; OMLLC Ex. 14;1, pp.. 4-5. See Meye;r, Tr. pp. 327—32, 502. There
wMﬂy is no prohibition pmvenﬁng the Agency from conditioning the OMLLC Application on
this issue, so long as it was otherwise co‘nfonﬁing.

133.  There was no evidence produced at trial showmg that the Agency abused its
discretion by not conditioning OMLLC to provide the missing docuﬁaentation regarding the sales
tax. In fact, the findings upon which OMLLC relied are disﬁnguishable from the pfesent
situation: | |

e .Health Service Area IT 2004 PET Scanner Review (JDI Exhlblt 21):
appllcatlon was not missing any capital costs. ~ There was a typographlcal error
_in the High Point Regional Health System CFO letter. The CFO letter committed
funding for $2,947,171 and the Section VIII capital cost form said the project
would cost $2,967,171, so there was a one digit difference, amounting to $20,000
difference, between the two documents. High Point Regional proposed to fund
.. the project from its reserves and included a copy of its audited financial®
" statements in the application, which demonstrated it had ample funds for the
. project. See Exhibit 21, page 16.- High Point was conditioned to provide the
" Agency with a letter from the CFO committing sufficient funds for the capital and
“working capital needs of the pro_|ect. See Exhibit 21, page 17. -

. NCBH Outpatlent Imaging, LLC (OMLLC Exhibit 135):  This application
" 'was not missing any capital costs. Rather, the issue ‘was that North Carolina- -
Baptist Hospital and Wake Forwt Umversxty Health Sclencw did not provide

funding letters,

e Presbyte‘nan' Hospital Mmt Hill, LLC (OMLLC Exhibit 137):  This-
~ - application was.not missing any capital costs. Rather, the applicant proposed two
. different types of financing: (1) reserves; or (2) bond financing. The Agency
- requested clarification regarding which entity would be funding the project.

!' Porters Neck Imaging, LLC (OMLLC Exhibit 136): Porters Neck Imaging )
- omitted sales tax from its application, a fact which was pointed out in 'the
- comnients that Atlantic Orthopedics submitted against the Porters Neck Imaging

- -40-




application. See OMLLC Exhibit 105. However, in its responses to comments,
Porters Neck Imaging pointed out that it had an additional $225,170 in reserves to
pay for the sales tax. See JDI Exhibit 96, page 3. That is not the case here;

- because OMLLC did not have sufficient additional funds to cover the missing
sales tax. Moreover, while Porters Neck Imaging was found conforming under
Criterion 5, its application was ultimately disapproved.

134. Independent of the Agency’s findings regarding the documentation of the
availability of -funds necessary to develop the project, the Agency further concluded that the .
. OMLLC Application failed to demonstrate the financial feasibility of the project as proposed
under Criterion 5. See Join‘t Ex. 1, Agency File, pp. 564-65. The Agency Finding§ cite two
separate bases for its ﬁndmg of non-conformity under this second component of Criterion 5.

135. First the Agency cited the fact that the financial projections were premised upon

the need analysis discussed.under Criterion 3, which the Agency determined was. upreasonable. -
‘Thus, ‘given the fact that. the assumptions underlying the financial projections were deemed ’

' uhreasonable, the Agenicy concluded that OMLLC failed to document the financial feasibility of ‘

~ the fucility. Seeid. |
136.  Secondly, the Agency cited to what it interpreted to be undocumented operati ional

- costs related to_ staffing under Criterion 7. Thus, the Agency concluded that the projections of

.. .operational costs and expenses were.unreasonable in that they failed to account for certain fature

staffing costs. Seeid.
137 Each of these areas is addressed more fully herein,
138( The Agency witnesses testified that, had OMLLC been found conforming with, in

‘the first instance. Criterion 3, and, in the secpnd'ins.tance Criterion 7, the Agency would have

determined that the OMLLC Application was conforming with the financial feasibility

: "component of Criterion 5. . Thus, the Agency’s finding of non-conformity uﬁ_der this prong of - '
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~ Criterion 5 for the OMLLC Apphcatlon was a derivative of other findings. ' See Joint Ex. 1,
Agency F1]e pp- 564-65; Thorneé-Williams, Tr. pp. 704-05; also see OMLLC Ex. 144 pp. 4-5.
Therefore, 1f the Agency erred in its determmatlon that the OMLLC Apphcatlon was pon-
conforming with the Criterion 3 and Critetion 7, “the OMLLC Application should have been

determined to be conformmg with the financial feasibility requirements of Criterion 5.

5.  CRITERION 6
N.C. Gen. Stat. § 131E-183(a)(6) (“Criterion 6) requires the following:

The applicant shall demonstrate that the proposed project will not result in
unnecessary dupllcatlon of ex1stmg or approved health semce capabilities
or facilities.

139. - The Agency determined that the OMLLC Application proposed “to acquire no
~ more than one fixed MRI scanner and to establish a diagnpsﬁ;: center at a new medical office
complex in Onslow County,” which was consistent witlﬂhe need determination in the 2009
' 'SMFP JomtEx 1, Agency File, p 566,;3_@_ JomtEx 3, OMLLC App., p. 10; OMLLC Ex.
- 101, p. 149; Agency Ex. 8, p. 149. The Agency nonetheless concluded that, due to its
" determination that the OMLLC Application was non-conforming with Criterion 3, the apphcant
| did not demonstrate that the proposed service would not result in an unnecessary duplication of
existing MRI services. See id.; Thorne-Williams, Tr. pp. 705-06; Alexander, Tr. pp. 2156-57.
140, Had OMLLC been found confénning with Criterion 3, then the Agency would
have determined that the OMLLC Application was conforming with Criterion 6. Thus, the
| ‘Agency’s ﬁndmg df noﬁ@nfbrmity'Undéf Criterion 6 for the OMLLC 'App‘liéation was a
derivative of other findings. See id; Thorne-Williams, Tr pp. 705-06; Alexander, Tr. pp 2156-

57 also see OMLLC Ex. 144, p. 5..
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. 141. Thus, to the extent that the Agency erred in its deternlination that-the OMLLC

Application was non-conforming with Criterion 3, the' OMLLC Application would be -

conforming with Criterion 6. See id.

6.  CRITERION7

N C. Gen. Stat. § 131E-183(a)(7) ("Cntenon 7") prov1des that:

The applicant shall show évidence of the avallablhty of resources,
including health manpower and management personnel, for the provision 4
of the services proposed to be provided.

142. The Agency noted that the OMLLC Applicaﬁon identified it’s projected

administrative, clinical, and support staff, as well as operational costs related thereto. See Joint

Ex. 1, Agency File, p. 568 69; accord Jomt Ex. 3, OMLLC App, pp- 93-95 126 The Agency '

further found that OMLLC adequately documented 1t pohcles and procedures related to its staﬂ‘
and documented the availability of a proposed med1ca1 director. Id; accord Joint Ex. 2, IDI

o App, pp: 315-20, 347-62.

143. The OMLLC Apphcatlon proposed  that the new OMLLC faclhty would be

managed by Eastem Radlologlsts (bereinafter “ERI”) w]nch- was a parent company / owmer of
: the applicant entity, OMLLC. See Joint Ex. 3, OMLLC App, pp. 12, 93-95, 126, 176-97; Meyer,

-~ Tr. pp."310-18; McLaughlin, Tr. pp. 453-61. Tn retiirn for providing management services, ERI

| yvould be ptaid a management fee, which was included in the operaﬁonal costs for the facility in

the ﬁnanclal proformas See Joint Ex. 3 OMLLC App, PP 12, 93 -95, 126 176-97 also see B

Meyer, Tr pp. 310-18.

144 Thls management relatlonshlp was fo be governed by the prov1s1ons of a.

management agreement whlch would be executed at some point in the future. See Meyer, Tr. pp.

310—18; McLaughlin, Tr. pp. 453-61. OMLLC. provided an unexecuted and incomplete draft

I
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~ version of the agreement as Exhibit 4 to the Application. See J oint Ex. 3, OMLLC App, pp. 176-
97; Meyer, Tr. pp. 310-18; McLaughlin, Tr. pp. 453-61; |
145. The Agency witnesses were aware that the draft management agreement was

iﬁcomplete' and had not been executed. See Thorne-Williams, Tr. pp. 709-20; Alexander, Tr. pp.

2258-69. Both Ms Alexander and Ms. Thome-Wllhams admit that 1t was not uncommon for .

applicants to provide unexecuted draft versions of such agreements in apphcatlons Id. Based

on the CON law’s prohlbmon on mcumng financial obligations related to the development of a

CON-regulated service prior to the issuance of a CON, they further acknowledged that OMLLC
was barred from executing a final version of the management agreement prior to the approval of
the OMLLC Apblication by the CON Secﬁon. See Thorne Thorne-Williams, Tr. pp. 709-20;

Alexander, Tr. pp. 2258-69; co ympare and accord N.C. Gen. Stat. §§ 131E-176(7) and (16)

146 The Agency, however, concluded that the draft management agreement prov1ded »

by OMLLC was not consistent with ﬂle narrafive d1scuss1on of staﬂing “found in the body of the

application. See Joint Ex. 1, Agency File, p. 568-69; Thome-Williams, Tr. pp. 709-20;

Alexandef, Tr. pp. 2258-69; compare Joint Ex. 3, OMLLC App, pp. 12, 93-95, 176-97.

147 Both Ms. Thome—Wllhams and Alexander were aware of the representatlons in

the narrauve portlons of the OMLLC Apphcat:lon mdlcatmg that all costs associated with the

' opemhons manager were to be pa1d by ERI as part of the management agreement See Thorne-a o

vWilhams, Tr. pp. 709-20; Alexanqler, Tr. Pp- 2258-69; compare Joint Ex. 3, OMLLC App, pp

12, 93-95. ‘Yet, both interpreted the language found in the draft management agreement as being s

inconsistent with the narrative. See Thorne-Williams, Tr. pp. 709-20; Alexander, Tr. pp- 2258'.
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148. In barticdér, both Ms. Alexander and Ms. Thorne-Williams concluded that the
OMLLC 'Applicaﬁon failed to document the costs associated with the operations manager. . .
149. Both Ms. Alexander and Ms. Thome-Williams admitied that the draft
management agreement was ambiguous on certain issﬁes, omitted terms, and lacked an Exhibit
D, as referericed in Exhibit B, to the agreement. See Thone-Williams, Tr. pp. 709-20; -
Alexander, Tr. pp. 2258-69; accord Joint Ex. 3, OMLLC App, pp. 176-97. Ms. Alexander slso
ackﬁowlédged that, since there was no Exhibit D to the draft .management aéreeme’nt, thgre were
ﬁo speciﬁcaﬂy identified costs that would be passed—throuéhjo the OMLLC facility. See
Alexander, Tr. pp: 2258-69.
156. The narrative of ﬁe application, howévcr, specifically stated on page 93:
OMLLC will have a management agreement with ERI, which will
provide administrative oversight (Operations Manager) for the

proposed facility. The Operations Manager salary is included in
the Manageiment fee shown in the proforma financial statements. -

. Jomt Ex. 3, OMLLC App, p- 93.

151. " The OMLLC Apphcauon further provided a chart reciting all of the projected .

.' stafﬁhg for the facility on page 94. A note to that chart stated:

Note: Operations Manager salary paid by ERI, as per the
Management Agreement. Therefore, the salary is included in the’
. management fee shown in-the proforma ﬁnanczal statements in .
: .- Section XIII.

Joint Ex. 3 OMLLC App, p. 94.

152 As reprwented in each of the above-quoted statements the financial proformas .

included in the OMLLC Application contained a line-item. for the management fee'payable to

“ERI SeeJomtEx 3, OMLLC App., p. 126; compare, Meyer, Tx. pp. 310-18.

153. . Mlchael McLaughlm, M.D., as the pres1dent of ERJ, would be the person with

authority to execute a final version of the management agreem_ent. He stated that it was the
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intention of ERI to provide the operations manager as a non-pass-through cost, and one which

was covered by the based ﬁlgnagement fee provided under the draft agreement. See

McLaughlm, Tr. pp. 453-61.
154.  Dr. McLaughlin explamed that this is the arrangement that ERT has used at other
- facilities which they manage The reason for thxs is due to the fact that there is no need fora -
fulltime operatlons manager, and it was intended that a single individual would serve as a shared -
operations manager foxj multiple facilities under ERI’; management. This shared operations |
manager would be compensated by ERI and would be allocated as a fractional full-time
. equivalent (hereinafter "‘FTE”)‘ for each of the facilities which were managed. See McLaughlin,
Tr. pp. 453-61. | | |
155. Dr. McLaughlin signed' the letter of intent for the OMLLC Application, as well.els
 acheck from ERI for half of the CON application filing fee. This is some indicia of ERI’s intent
to comply with the representations in the OMLLC Appl_icati'oq, including that the operations
' manager’s expense would be paid by ERL See Joim Ex. 1, Agency File, pp. 16-17; Alexander,
. Tr. pp. 2260-61. - | . |
156-. Walter Lmdstrand, the COO for ERI, tesuﬁed that the draﬁ version of the
.agreement which was mcluded in the OMLLC Apphcahon was little more than a template,
- whlch had prevmusly been used by ERI for other facilities, and lacked the ﬁnal language which |
o 'would apply to the management of the OMLLC Facﬂlty See Lindstrand, Tr Pp- 115 1-53 '
157. Whﬂe Ms. Alexander v1ewed the draft management agreement as being
inconsistent w1th the nanatlve dlseussmn regardmg the operations manager, the draft agreement .

did not expressly contradwt the narrative. See Alexander, Tr. pp. 2260-61.
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158. Ms. Thorne-Williams agreed that while the ropresentations in the draft

managemgnt agreement as to who would pay for the cost of the (;pemtions managelf were

 ambiguous, the representation in the body of the application hat this cost would be paid by the
management company, was not ambiguous. Thome-Williams, Tr. pp. 709-20.

159.. Both Ms. Alexander and Ms. Thorne-Williams agreed that if the OMLLC

Application was otherwise conforming with all other Statutory Review Criteria, then the

deﬁ(’:iencies' cited under Criterion 7 could have been conditioned. See Thorﬁe—Williams, Tr. pp.
709-20; Alexander, Tr. pp. 2260-61.
. CRITERION 8
N.C. Gen Stat.§ 131E-183(a)(8) ("Criterion 8") provides that: - -
" The applicant shall demonstrate that the provider of the proposed services
will make available, or otherwise make arrangements for, the provision of
- the necessary ancillary and support services. The applicant shall also
" demonstrate that the proposed service will be coordinated with the exxstmg
health care system
'160. In concludmg that the OMLLC application was nonconformmg to Criterion 8,

~ the Agency agam pomted to purported inconsistencies between the draft management agreement

' attached to the OMLLC- Apphcatlon as Exhibit 4- and the affirmative representatlons in the -

. application narrative and financial proformas with regard to ancillary and support services. Joint

e Ex. 1, Agency Flle, pp. 570-71.

161. In addition to these ﬁndmgs, the Agency also concluded that it was unclear

L - whether house_keeping and purchasing services woiild be 'provided ‘at the OMLLC facility. _I_(L ,

" 162, . Both Ms. Aleximder and Thorne-Williams aclmowledgé that 'fhe- financial -

_ ’pmformas for the OMLLC Apphcanon did- include an operatlonal cost line-item for

“Housekeepmg/ Laundry.” See See Thomc-Wllhams, Tr pp 709-20; Alexander, Tr. pp. 2260- '

61, accord Joint Ex. 3, OMLLC App., p- 126.
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163. David Meyer testified that all housekeeping and laundry costs were included in

: the line-item tied to those vs'erv.icevs in the financial proformas and that, in his experience, the»

Agency had not reqmred more documentation- of such services in prior decisions. See Meyer, Tr.
o 310-18. | '

_ 164. Ms. Alexander tes’uﬁed that while there was a line-item cost identified for

hotisekeepmg and laundry services, there was nc_, documentaﬁon in the application regarding who,

| would be proviciing these services. See Alexander, Tr. pp. 2260. In particular, Ms. Alexander

testified that documentation of the servme agreements or contracts for such services should have

" been mcluded in the application. See Alexander, Tr. pp. 2260-61.
165. Ms. Alexander could not, however, cite to any prior findings where the Agency

had required additional dOcuinentaﬁoﬁ of the providef of hous'ekeeping and laundry services.
See Alexander, Tr. pp 2260-61 Just as with the housekeepmg and laundry services, the
' OMLLC Application ﬁnanclal proformas contained no documentahon related to other service

providers, but the Agency did not find ﬂ:-_gt the documentaﬁon for these services was lacking,

despite the fact that the costs allocated for those.services far exceeded those allocated for laundry

and housekeepmg services. See Alexander, Tr. pp. 2260—61 mpare Joint Ex. 3, OMLLC

. App p 126 ‘
166. The Agency Findings related to the provision of housekeepmg and laundry

servxces, did not cite a failure to provxde contracts or agteements related to the provision of

laundry and housekeeping services as related by Ms Alexander but mther included a smgle '

B sentence stating that it ‘'was unclear u_nder the draft management ‘agreement Wwhether

housckeeping services would be provided by the management company. Joint Ex. 1, Agency |

File, p. 571.
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~ 167. On the issue of purchasing services, Mr. Meyér testified that there was no peed
for a dedicated staff member for pilrchas'ing of equipment. He testified that all purchasing |

" responsibilities would be the responsibility of the staff members constituting the 2.4 FTEs
allocated to “Régistration / Receptionist” positions, which were described in a job dcgcription
included in as part of Exhibit 10 to the OMLLC Application. See Meyer, Tr. pp. 310-18; Joint
Ex. 3, OMLLC App., pp. 93-94, 361-62. The costs for fhese support staff pérsonnel were
accounted for in the financial proformas under the “Support Personnel” line-item in the financial
proformas. See Meyer, Tr. pp. 310-18; Joint Ex 3, 6hdLLC App., pp. 93-94; 126.

. 168. Ms. Alexander also admitted that there is no Agency requirement that an
apphcatlon s proformas include a specific line item for staff to perform purchasmg Alexander
Tr. pp. 2260~61 ,

169. In contradiction to the Agency s -conclusion under Criterion 8 the Agency
_*"Findings found that the OMLLC Application was conforming with the Agency Rules regarding
.- support services and staffing, codified at 10A N.C.A.C. 14C .2704 and 10A-N.C.A.C. 14C .2705.
See Joint Ex. 1, Agency File, pp. 603;07. Mr."Meyer tesﬁﬁed that the pqint of these regulations

| f‘ was to assess the adequacy of the stafﬁng and support services docuimented in thf: application
 and that, without more,  finding of conformity with these rles should result in a finding of

o coﬁformity under‘ Ciriterion 8. See Meyer, Tr. pp. 3,10-18; Ms. ’I‘hofne—Williams could not citea

 reason for distinguishing between the requirements of the Agency Rules and those of Criterion 8.

. »Thome-Wilhams, Tr. pp. 709-20. | |
- 170. Ulttmately, the Agency admltted that, were the OMLLC Apphcatlon otherwise
conformmg with all other Statutory Review Criteria, then the deﬁclencles cited under Cntenon 8 .

* -could have been conditioned. See 'Ihor‘ne-Williams, Tr. pp. 730-31.
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5.  CRITERIONI2
171.  Criteria 12 requires the applicant to adequately demonstrate that the c'oét, design.
épd means of construction represent the most reasonable alternative and that the construction
‘will not unduly increase the éharges of providing health services. -(Jt. Ex. 1 at 572)
172.  OMLLC proposed to lease 4,000 square foot space in a new medical complex for
the prqp;)sec'l diagnostic center. The applicant estimated the cost of construction at $630.00 per

square foot. Cost would iﬁclude the shell and up-fit costs associated with operating a new MRI

scanner. (Jt. Ex. 1, pp. 572-73) (Jt.Ex 3, pp- 119)
173. The Agency properly concluded that OMLLC adequately demonstrated that the

cost, design 'and means of construction represent the most reasonable alternative and that the
construction will not unduly increase the charges of prowdmg health services. (Jt. Ex. 1 at 573).

9, CRITERION 13¢

, N.c. Gen. Stat. § lSiE—i83(a)(l3)(c) (hereinafier “Criterion 13(¢)") provides as
follows:

. The applicant shall demonstrate the contribution of the proposed
sérvice in meeting the health-related needs of the elderly and of
‘members of medically underserved groups, such as medically

a zndzgent or low income persons, Medicdid omd Medicare
- - recipients, racial and ethnic minorities, women, and handzcapped

- persons, which have traditionally - experienced difficulties in
obtaining equal access to the proposed services, particularly those
needs identified in the State Health Plan as deserving of priority.

. For the purpose of determining the extent to which the proposed
service will be accessible, the applicant shall show: '

(c) That the elderly and the medzcalbz underserved
groups identified in this subdivision will be served by the

~ applicant's proposed services and the extent fo. which each
 of these groups is expected to utilize the propased services;

Joint Ex. 1, Agencx File, pp. 574, 577.
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- 174. " Cntenon 13c requires an applicant to show that the eldcrly and the medically
underserved groups will be served by the apphcant’s proposed services and the extent to which
each of these groups is expectéd to utilize the proposed services. (Jt. Ex. 1 at 577) .

175. The Agency propetly concluded that the OMLLC Application was conforming

with Criterion 13(c), and adequately demonstrated that medically underserved groups would

have access to the proposed services.to be offered at the OMLLC facility. Joint Ex. 1, Agency.

File, pp. 579-80.
176. Ms. Alexander testified that OMLLC documented its willingness to serve all

patients, regardless of their ability to pay. See Alexander, Tr. pp. 2169-70, ; Joint Ex. 1, Agency

File, pp. 580-81; compare Joint Ex. 3, OMLLC App., p. 82. Ms Alexander further testified that

the payor mix proposed in the OMLLC Applicaﬁbxi—which was based upon the experience of

Coastal Radiology serving outpatient MRI patients at Onslow Memorial Hospital—was

reasonable given that OMLLC was to be a new provider and had no way of knowing what the

actual payor le would be. See Alexander, Tr. pp. 2169-70; Joint Ex. 1, Agency File, pp. 580-

81; compare Joint Ex. 3, OMLLC App., pp. 9091, 127-28.

177 At hearing, JDI asserted that the OMLLC payor mix was based upon unreliable
data and was unreasonable. In particular, Kathy Platt, who prepared the JDI Application, o

testified that the payor mix was incorrect due to data.found in a printout of charge data for

Coastal Radlology, which was produced by OMLLC during dmcovery See Platt, Tr.; JDI Ex

. ,36 pp. 4.

178, Based upon thit data found in JDI Ex. 36, Ms. Platt asserted that the actual
~ Medicare and Medicaid percentages served by 'Coajstal Radiology were lower than those stated ini .

© the OMLLC Application. Id.
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179. Dr. Everett, the managing member of Coastal Radiology, testified that the data
found in JDI Ex. 36, was incomplete and only covered a period spanning from August 2008

through January 2009. See Everett, Tr. pp.. 1802-07; accord JDI Ex. 36, pp. 1-4. Coastal

| Radiology changed billing services providers and as a result,» all charge and billing data prior to
that time period had been corrﬁpted and was no longér accessible in any form other than prior
prmted and voluminous reports. Id. |
180. Dr. Everett pointed out that the voluine of elecﬁvg procedures covered by
insurance typically inorease during the last half of tho calendar year due to-the fact that the
msmance deductibles applicable to patients have been _exceedéd. Id. Dr. Everett further testified
* that it was unclear whother the data in JDI Ex. 36 included charity care performed by Coastal.
Radiology, since such care is typically never billed. Id.
181. As a result, the data found in JDI Ex. 36 reflects an incomplete picture of the
* overall payor mix for outpatient procgdures performed on the MRI at Onslow Memorial Hospital
“and read by Coastal Radiology. d. | _' .
182 Dr. Everett stated that, due to the loss of Coastal Radlology s hlstoncal charge
data, the best proxy for the practice’s payor mix would be the outpat_lent payor mix for Onslow
: Memqriél Hospital as an MRI providef, since Coastal Radiology read all scans performed on ‘the -
| OnSIOW Memorial Hospital MRI and the outpatient ‘paydr mix of the two should §ssenﬁaﬂy be
4' the same. Id. . |
. 183 83. . Elizabeth D’Angelo M.D,, Chau' of the Radlology Departmcnt at Onslow .
Memorial Hospital, member of Coastal Radlology, and proposed medlcal director for the’

. OMLLC facll{ty, mirrored these 'opm;ons and, cited the ooutpatient MRI scan experience. of
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Onslow Memorial Hoéi)ital. as being the same as the experience of Coastal Radiology. See
D’Angelo, Tr. pp. 1847, 1904.
184. Thus, the probative value of JDI Ex. 36 on the issue of payor mix is marginal, at
most, while the testimony ;)f Ms. Alexander, paired with that of Doctors Everett and D’Angelo,
- is both reliable and trustworthy and is based upon the firsthand experience of each witness.

. 185. Furthermore, the conclusions drawn by Ms. Platt during her testimony, while not
unreliable per se, were based upon incomplete data which are unreliable for the purposes stated
by Ms. Platt. o

186. OMLLC’s Applicaﬁon adequately demonstrated that the elderly and the
medically underserved groups‘\.;vill :be servéd by the applicant’s proposed services and the extent
to which each of these groups is exi)ected to utilize the proposed -services, and thfa Agency
correctly and reasonably determined that tﬁe OMLLC Application conformed to Criterion 13(¢).

10.  CRITERION 13d

187.  Criterion 13d requires an applicant to offer a-range of means by which a person -

- will have access to its services. (Jt. Ex. 1 at 580)

188. The Agency properly noted that the OMLLC Application demonsirated' that

 patients would have access to the proposed services by physician referrals, and concluded that.

- the OMLLC Application was conforming to Criterion 13d. (Jt. Ex. 1 at 581)

- 11. . CRITERION 14

.189.  Criferion 14 requires an applicant to demonstrate that the proposed health services

accommodate the clinical needs of health professional training programs in the area, as -

‘applicable. (Jt.Ex. 1at581)
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190. "The Agency noted that the OMLLC Application expressed willingness to
accommodate student training programs, and included copies of existing clmlcal agreements

between ERI and local community colleges. (Jt. Ex. 1 at 582)

191.  The Agency propetly concluded that the applicant demonstrated that the proposed
health services would accommodate the clinical needs of health professional ﬁalmng programs in
* the area, and determined that the OMLLC Application was conforming to Criterion 14. (Jt.Ex. 1
ats 82)

12. - CRITERION 18a
N.C. Gen. Stat. § 131E-183(a)(18a) (“Critcrion 18a”) requires the following:

The applicant shall demonstrate the expected effects of the proposed
services on cpmpetition in the proposed service area, including how any
enhanced competition will have a posmve impact upon the cost
effectiveness; quality, and access to the services proposed; and in the case
of applications for services where competition between providers will not
have a favorable impact on cost effectiveness, quality, and access to the

_ services proposed, the applicant shall demonstrate that its application is
for a service on which competluon will not have a favorable impact. .

192. The Agency determmed that, due to its determmatmn that the OMLLC

Application was non-conforming with Criteria 1, 3,4,5,6,7,and 8 as well as the Agency Rules, _

- the applicant did not demonstrate that the proposed service “would have a positive impact upon

‘the cost effectiveness, quelity,iand access to the propos'ed services.” -Joint Ex. 1, Agency File, p. -

583.

193. Had OMLLC been found conformmg with the other Statutory Review Cntena'
and the Agency Rules, then the Agency would have determined that the OMLLC Apphcatlon
B was conforming with Criterion 18a. Thus, the Agency’s ﬁndmg of_non-confOI’mltY under ,

Critefion 18a for the OMLLC Application was a derivative of other findings. See id.; Thorme- . '

* Williams, Tr. pp. 732; Alexander, Tr. pp. 2171-72; also see OMLLC Ex. 144, p. 5. .
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194. Therefore, if the Agency erred in its determination that thé OMLLC Application
was non-conforming with Criteria 1, 3, 4, 5, 6, 7, and 8, as ‘well as the Agency Rules, the
OMLLC Application should have been determined to be conforming with Criterion 18a.

B. REGULATORY REVIEW CRITERIA |

195. The rules contsined in 10A N.CA.C. 14C.2700, ef seq., contain criteria and
standards fc;r any CON apﬁlicéﬁon propoéiﬁg MRI services. These rules were applicable to the

“OMLLC Application since the application proposed to develop a new diagnpstic facility with

one ﬁxed MRI. (Jt. Ex. 1, pp. 600-07) (Alexander Tr., Vol. 11, p. 2174)

10A N.C.A.C. 14C .2703(b)(3)
10A N.C.A.C. 14C.2703(b)(3) provides in pertinent part that:

(b)  An applicant proposing to acquire a fixed magnetic
resonance imaging (MRI) scanner. . . shall:

‘(3)  demonstrate that the average annual utilization of

-, the existing, approved and proposed fixed MRI scanners

" which the applicant or a related entity owns a controlling

interest in and locates in the proposed MRI service area are

reasonably expected to perform the following number of

- weighted MRI procedures, whichever is applicable, in the

" third year of operation following completion of the
proposed project: '

(C) 4,118 weighted MRI procedures in MRI service areas
in which the SMFP shows two fixed MRI scanners are
~ located,... ' ‘
. . 196 At the time of the Aggh,cy’s review, there were two existing fixed MRI Scanﬂefs
~ in Onslow County; one of these was opérated by Onslow Memorial Hospital and the other by
JDI at its existing facility in Jacksonville, North Carolina. S_e_e OMLLC Ex. 101, p. 149; Agency '

| Ex, 8, p. 149; Thome-Williams, Tr. pp. 732; Alexander, Tr. pp. 2171-72. Therefore, the-

- 55




performance s‘tandard applicable tb the applicants in this review required that they project at least

4,118 weighted scans on the proposed MRI scanner by the end of the third Year of operation.

.197.  OMLLC projected to perform 4,193 weighted procedures during m third year of

operations. following the completion of the proposed project. See Joint Ex. 1, Agency File, pp.

A 599-600; g_c_cog Joint Ex. 3, OMLLC App, p. 35. This number of scans exceeded the number
required by t'he performance standards.

198. Due to its finding that OMLLC failed to adequately document the reasonableness

of its projected volumes and utilization under Criterion 3, the Agericy determined that the

OMLLC Apphcatlon was non-conformmg Wlth 10AN.CAA.C. 14C .2703(b)(3)

199. Had OMLLC been found conforming with Cntenon 3, then the Agency would -

have determined that the OMLLC Application was conforming w1th 10A N.C.AC. 14C
27030)3).  Thus, the Agency’s finding of non-conformity- under 10A N.CAC. 14C
2703(b)(3) for the OMLLC Apphcatlon was a derivative of other ﬁndmgs See id.; Thorne-

- Williams, Tr. pp. 732; Alexander, Tr, pp. 2171-72; also see OMLLC Ex. 144, p. 5.
200, Thus, if the Agency ered in it determination that the OMLLC Application was
_ non—conformmg with Cntenon 3, the OMLLC Apphcauon would be conforming with 10A

N.CAC. 14C 2703(b)3). See id,

‘ 11. THEJDI APPLICATION

201. The Agency found the JDI Apphcatlon non-conformmg with Cntena 1,.3,4, 5, 6,

. 13(0), 184, and the rules at 10A N.C.A. C. 14C.2702(cX(8), 2702(0)(9) and .2703(b)(3) (Jt. Ex. 1

a1504-607) |
A STATUTORY REVIEW CRITERTA
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1. CRITERION1

202.  The CON Section’s concluded that the JDI Application is qonsigtent with the need
determination in the 2009 SMFP because the JDI Applicatioﬁ i)roposed to ideveIOp o more than
one MRI scanner; however, the Agency concluded that the JDI App]_ication is nonconforming
with ‘Pblicy GEN-3 and therefore is nonconforming w1th Criterion 1. (Jt. Ex. 1 at 505, 509)

203.  Policy GEN-3 requires a CON application to: (1) promote safety apd quality; (2)
promote equitable access; and (3) maxmze healthcare value. (Jt. Ex. 1, p. 505)

» 204.‘ - Notwi:thstanding the Agency’s stipulation prior to the hearing that IDI d1d include :
a line item for professional fees in its performance standards (See stipulations 9 and 10 above),

' the- Agency found the JDI Application nén-confo;ming with Criterion 5 based upon its non-
confqrmity with Criterion 3, and, thus, Criterion 1. Therefore, this did not change the Agency’s
conclusion that IDI filed to demoristrate that its proposed project would maximize healthcare
value (Alexander Tr., Vol. 11, p.2180) | | :

" .205. The Agency noted in its Findings that the JDI Application stated that the applicant
would offer competitive charges and global blllmg in a cost-effective setting, maldng it attractive

o both patients and payors, and further, outlined the special efforts JDI pldnned to contain costs -

_of offering the proposed semces  (Jt.Ex.1at508) ' '

_ 206. Nevertheless, the Agency found that JDI did not adequately demonstrate the need
| the ,popﬁlation it‘prop‘os&s to serve has for its proposed project under Criterion 3, and also did not
_ddmon‘st.rate that the project it proposed is financially feasible under Criterion 5. Cogsequently,

- based on the same réasoning, the . Agency .con(:.ldded that the JDI Application was non-

conforming with Policy GEN-3 because it did not demonstrate the pracess by which it planned to
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maximize‘health_care value. Therefore, the Agency determined that the JDI Application was

non-conforming under Criterion 1. (Jt. Ex. 1 at 509)

._20;_7¢ . Had JDI been found conforming with the other Statﬁtory Review Criteria and the
Agency Rules, ﬁeq the Agency would have determined that the OMLLC Applicaﬁon was
conforming with Criterion 1. Thus, the Agency’s finding of non-conformity pnder Criterion 1
for the JDI Application was a derivative of other findings. See id.; Thorne-Williams, Tr. pp.

732; Alexandet, Tr. pp. 2171-72; also see OMLLC Ex. 144, p. 5.

208.  Therefore, if the Agency erred in its determination that the JDI Application was
non-conforming with Criteria 3 and 5, the JDI Application would be conforming with Criterion 1.

.2.  CRITERION3
N.C. Gen. Stat. § 131E-183(a)(3) ("Criterion 3") provides that:

The applicant shall identify the population to be served by : /
the proposed project, and shall demonstrate the need that o
* this population has for the services proposed, and the extent
to which all residents of the area, and, in particular, low
income .persons, racial and ethnic minorities, women,
handicapped persons, the elderly, and other underserved
groups are likely to have access to the services proposed..

- 209. Criterion 3 of the CON Law contais two parts: (1) the applicant rivist identify
- -the populauon it proposes to serve; and (2) it must also demonstrate the need-that the population
_ has for the service proposed. '
210. The Agency found the JDI Abpﬁcaﬁbn nonconfomiing with both prongs of .

Cntenon 3, Specifically, it found that JDI failed to adequately’ 1dent1fy the populatlon 10 be

served and also falled to adequately demonstrate the need this populatlon has for the proposed
- MRIservioss. (It Ex. 1, pp. 511-530) | h
S % - Pppulatmn Proposed to Be Sexved |
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211. The Agency concluded that JDI failed to identify the popﬂaﬁon it ~p.roposgvd to
serve. JDI is an existing business that has been providing mobile MRI service since 2003 and
fixed MRI service since 2006. (Jt. Ex. 2, p. 14) The new scanner would go into the same
building as thé e);isﬁng .ﬁxed scanner. (Jt. Ex. 2, pp. 7; 15; 127)

212. JDI has a population it serves now and that it will contim;e to sérve if approved
for the second scanner. (Jt. Ex. 2, pp. 77-78)

213. Inthis i{éviéw, JDI proposed to serve a population that was broader than Onslow
County. jDI proposed to serve a patiént population from a primary service area and a secondary
service area. (Jt. ‘Ex‘. 1,pp. 513-14) . |

: 214 ‘Ms. Alexander testified that an applicant can idcntify the population it proposes to

. serve any way it wants to, and that it is common for applicants to designate a primary service\ :
area, a secondary service area, and then a miscellaneous group of "Other,"‘ which is what JDI did
in this application. (Alexander, Vol. 12, pp. 2335-2336) |
1215 Ms. Alexander stated that it is rare for an applicant to be found non-conforming
baspd on the failure to identify the population it proﬁosés to serve. She could not ideptify any
other findings to suppdrt her conclusion that JDI failed to identify the population it proposes to
* serve. (Aloxander, Vol. 12, pp. 2340-2341) | '
216. The Agency's'issﬁ-e regarding the population IDI proposés to serve centers on
i what role if any Car‘teret- and Craven counties have in defining the servme area and therefore
* affect the projected numbers. The qﬁesﬁon primarily arises beéaﬁse JDI lists Onslow, Jones, .
g Pender, Carteret aﬁd Craven counties in the body of tables and also lists them altemaﬁvely in
o foot_notés to the tables, appeaﬁng to list them twice. Specifically, “Table 1 m the JDI appﬁcaﬁon
‘lists Onslow, Duplin, Jones, Pender, Carteret and Craven in both the table and in the footnote.
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Table 2 of the application also lists Onslow, Duplin, Jones and Pender in both the table and in the
footnote. .

-217.  JDI contends this double listing is a “typographical” error whereas the Agency
considers it a substantive error.  Whether or not the error is “typographic‘ell” is a matter of
semantics; the question is whether the error is indeed “substantive.” One must then look fo other’
indicia to see if this mistake is clarified.

218. Ms. Alexander .acknowledggd that applications with typographical moﬁ and
minor inconsistencies can be approved. (Alexander, Vol. 12, p. 2321) |

. 219. Ms. Aléxander admltted that she would expect the' majority of patients that JDI

serves and would continue to serve would be from Onslow County. (Alexander, Vol. 12, pp.

2351-232)

220. The Agency's own findings also state that Onslow County is the primary service .

area, and that Duplin, Jones and Pendeér Counties are the secondary service area. (Jt. Ex. 1, p.

&

521; see also Table 8 on p. 520 of Jt. Ex: 1 (table identifying the "proposed secondary service

area" and the mobile MRI providcrs in Duplin, Jones and Pender Counties).

221. Regarding the existing poplilation" that JDI serves, the application clearly states'op '

several pages that JDI currently serves residents of Onslow.County, as well as residents of

Carteret, Craven, Duplin, Jones and Pender Counties. (t. Ex. 2, pp. 22; 35; 61;75;77)
222. The Agency had access to the 2009 MRI Inventory Report which provided patient

" origin data for JDI for Federal Fiscal Year 2008. (Jt. Ex. 1, pp. 165-166)

223. The appﬁcaﬁon also clearly stated in multiple piaces that if JDI were approved for

" the second scanner, JDI's primary serviee area would be Onslow County and its secondary
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service area would be Duplin, Jones and Pender Counties. (Jt. Ex. 2, pp. 19; 22 25; 35; 50; 53;
54 (deplctmg a service area map); 61; 77; 78)

224. Ms. Alexander knew that Onslow County was JDI’s primary Service area.
(Alexaﬁder, Vol. 12, pages 2351 and 2352) She also recognized that it would be reasonable for
JDI to project that the majority of its patients would cbme from Onslow County since JDI was |

. not relocating and was simply proposing to .adci a scanner to its exiéting facility in Jacksonville.
(Alexaﬁder, Vol, 1."Z, page 2358)
- 225. If Onslow County were shifted to the "Other" category as would be the case by A
the erroneous listing in the note to the table, there would be thousands of patlents in the "Other"
category, instead of hundreds, which had been the case in the past. |

226. Ms Alexander admitted that she knew that JDI's primary - service area was

_~Onslow County and that it would not make any ‘sense to put Onslow County in the "Other"

category (Alexander, Vol. 12, pp. 2351-2352)

227.  JDI represented that in the past Carteret and Craven Counties had been included -

in theséconda& sérﬁce' area. (Jt. Ex.2,p.77) ;
'228.  Since two new scanners had been approved and were coming on line in Carteret
and Craven Counties, JDI determined it would not be appropnate for IDI to include those
. counties in the secondary service area. (t. Ex. 2,p. 19)
| 229, Ms. Alexander acknowledged that it was apéiopriate for JDI to take these
}:hmlged circumstances into account and that it would have been a probleni if JDI had failed to

recogmze that two new scaniiers were coming on line in Carteret and Craven “Counties.

‘(Alexander Vol. 12, p. 2353)
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230. JDI therei;o_re stated that it "does ﬁot_ expect to serve a significant amount of
patients from these counties.” The application went on._ to state “[T]he omission of Caﬂeret and
Craven Counties from the proposed service area will no;t impact CDI's utilization projections for
the proposed project.” (Jt. Ex. 2, p. 53)

231.  Thus, Carteret and Craven were moved from the secondary service area to

"Other," which is the category providers use to co}lecti@ely designate areas from which they. will' ‘

serve relatively few patients as oppc;sed to listing each area independently. (Jt. Ex. 2, p. 78)
232, JDI also stated that it 'fwill serve any patient .in need of MRI services regardless of
their county of oﬁgip," (Jt. Ex. 2, p. 23) | .

233. . Nowhere in the application did JDI state or imply that it would stop ‘serving

patlcnts from Carteret and Craven entirely. | '
234. Ms. Alexander admltted that she would expect some patients from Carteret and

davm to keep using services at JDL. (Alexander, Vol. 12, pp. 2354-2355) Ms. Alexapder also
admitted that it was not wrong for JDI gofinclude Carteret énd Craven in the "Other" category.
 (Alexander, Vol. 12, pp. 2559-2360) (Emphasis added) Ms. Alexander did not interpret the JDI
Application to suggest that JDI would nof serve patients frbm Carteret and‘Craven. (Alexander,

| Vol 12,p.2373)

235, Comparmg JDI's patient origin ﬁ‘om 2008 to its proposed patlent origin, it is

‘evident that JDI would not lose patients by moving Carteret and Craven from the secondary

' serwce areato "Other."

'- 236 The Agency assumed that by excludmg Carteret and Craven ﬁom the secondary_

- service area, JDI would lose 4. 8% of its patients. (Jt. Ex. 1, p. 514) As noted, JDI still pro;ected _

- to serve patlents from Carteret and Craven shown in the "Other" category
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- 237 'Moreover, as JDI Tables 1 and 2 show, the increase in number of patients from
Onslow County alone (1,668 patients is the difference between the Year 1 patient origin and the
2008 patient origin) would more than make up for the 235 Carteret and Craven County patients

that JDI saw in 2008.

238. - The text of the application as well as the Agency findings themselves are clear

about what counties are included in the primary and secondary service areas. .

239. The Agency also included in the Agency File the MRI mventory reports, which
include patient origin data. (Jt. Ex. 1, pp 165 -166) From this, the Agency could determine JDI's
| historical patient origin. A
" 240. At trial, Ms. Alexander compared the patient origin from the inventory Teports
agamst page 77 of the JDI Application, and found them to be very similar. The differences are
| attrlbutable to the fact that the mventory reports are based on Federal Flscal Year (October 1-
' September 30) whﬂe page 77 of the JDI Application is based on a Calendar Year (January 1-
" December 31) (Alexandet, Vol. 12, pp. 2346-2348) |

241, At trial, Ms. Alexander also admitted she could discern the population JDI
probosed to serve. (Alexander, Vol.11, pp. 2184-2185) '

- 242. The Agency contends that the al]eged inconsistency in the populatlon proposed to

be served aﬂ‘ected JDT's projections because it made the "base" meorreet. (Alexander, Vol. 11,
.pp. 2181-2182; 2184—2185) ~This reasonmg does not appear in the Agency's Fmd_n_lgs.

243.  The argument regarding the alleged wrong "base" is discussed below.

l;_. . .Need for the Proposed Profect
_ The Agency Findings pointed to four factors cited by JDI as the basis for 1ts need

. pro;ecttons for the new proposed ﬁxed MRI
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o 2009 State Medxcal Facilities Plan (SMFP) Need
Determination

e Population Trends
o Utilization Trends
° Service Area Demand A

(It Ex. 1, p. 515) (Jt. Ex. 2, pp. 50-69) |
244, ‘ Although the Agency ackﬂowlédged that it made mistakes in its analysis of the. -
JDI Application‘under the need prong of Criterion 3, the Agency concluded Athat the errors did
not affect the ﬁltiinate conclusion .that JDI failed to demonstrate the nged for thg pmposed
project. (Alexander Tr., Vol. 12, p. 2211) ‘
, 245. The Agency found no problem with JbI’s presentation con'cémipg the SMFP
| need analysis, the population trends and.the.utilization trends; ie., the problem is with the
service area demand analysis. ‘ '
| 246. - As the stipulations demonstrate; the Agency made several material mistakes in its
analysis of the JDI Applicaﬁon under the demonstration of need portion of Criterion 3.  The’
evidence at trial showed that the Agency made ‘more mlStakeS than those hsted in the
| stlpulatlons
" 247. This Tnbunal rextemtes that in her testlmony Ms. Thome-Wllhams was

oﬁentlmes mcapable of explammg her ﬁndmgs or could not remember in order to justify her

- ﬁndmgs as to both apphcants

248 On pages 515 and 5 16 of the Agency Flle, the Agency reproduced portions of
A’ .JD.I's nax;aﬁve concerning growth in the service area p0pu1at10n, more patticularly concerning .
~ that older age groups utilize MRI-serviées more ﬁ'equenﬂy and because of that fact “the need for .

' fhé MRI services in the service area is ﬁkely to mcrease at an even greater rate that [sic] that the - |

E populanonforthe entire service area.” (Jt.Ex 1,p.516) .
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o249 On page 517 of the Agency File, the Agency reproduced JDI's population tables,
Tables 4 and 5, segmented bj' age groups. (Jt. Ex. 1, p. 517) As reflected in Table 5, the service
area population is projected_ to grow by 5%. The greatest growth is projected in the 65+ age

range. (Jt. Ex. p. 517)

250 In the findings, the Agency did not criticize JDI's statements about the 65 and

over populatlon. Ms Alexander acknowledged that persons aged 65 and over tend to use health
care services, mcludmg MRI, more than younger populatlons. (Alexander, Vol 12, p. 2384)

251. At trial, M. Alexander stated that JDI failed to show a "connection" between the
growth in the 65 and over population and the need for the project. (Alexander, Vol. 12, pp.
2384-2385) Th15 reasoning does not appear in the Agency's findings with respect to JDL

252. The Agency's ﬁrst error under the need portion of Criterion 3 appears in Table 6
" on page 519 of the‘.Agency File. (Jt. Ex. 1, p. 519) The Agency stipulated to this mistake. See
-~ Stipulation 1. '

25.3. In Table 6, which is entitled "CDI Serwce Area Historical MRI Use Rate Tren

‘the Agency purported to do a recalculation of the Compound Annual Growth Rate (CAGR) for

total MRI scans in the service area. (Jt. Ex. 1, p. 519)

254. The Ag'ency;s.‘recalculation of 12.16% was a mistake because it was based on the

“‘wrong number of total MRI scans in the service aréa for 2004. The correct number for 2004 was

12,487, not 12,847 as the Agency stated in Table-6 (a “typographical” error in juxtaposing two

numbers). (t. Ex. 1, p. 518). DI had in its application the correct CAGR for total MRI scans in
the service area, 13.76%. (Jt. Ex. 1, p. 62) A

255. Each mistake in an analysis is important in that it affects the ultimate conclusion.

. This mistake is significant, at least in part, because it shows that from the beginning of.the
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analysis, the Agency was proceeding under the faulty premise that JDI had overstated its volume
projections. | |

1256. On page 520 of the Agency File, the Agency creaied its own table, Table 7, which
shows JDI's historical growth. ~ JDI was experiencing double-digit growth and was already
performing well over the perfonnance standard of 4,118 weighted MRI scans. ~ See, e.g., 10A

NCAC 14C.2703(b)(3)
257. At tral, Ms Alexander testified that- JDI was already well over the 4,118

weighted scans performance standard and that JDI was usmg jts mobile scanner because of

: volume demands. (Alexander, Vol 12, p. 2329) .
258. Page 520 of the Agency File also contains another Agency-created table, Table 8,

entitled “Proposed Secondary Service Area Unyveighted MRI Procedures FY2007-FY2009”

_ wlnch shows the growth in the secondary service area.

.259.  This table is significant for two reasons: first, its title shows that the Agency was

d

aware of the population JDI proposed to serve in its secondary service area; and second, it -

_ exposes a mistake that the Agency made on the next page of the Findings, page 521
260. On page 521 of the Agency File, the Agency states w1th reference to Table 8:

_"[f]m'ther, as 1llustrated above, the prov1ders of mobxle MRI serwces in the proposed secondary

service dreas of Duplin, Pender and Jones County show an overall decrease of weighted MRI

procedures of -0.82 CAGR from FY2006 through FY2008 " @(t.Ex.1,p.521)
261. This statement is wrong. The Agency's own Table 8 shows, the weighted MRI

procedures in"the secondary service area from FY2006 through FY2008_increased by 1.13% :
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262. The Agency asserts that the applicant "switched" between Calendar Years and
Fiscal Years on page 522 of the Agency File. The Agency attempts to "correct" JDI's data to
make the timeframes consistent. Ms. Platt disagreed that these "corrections" were necessary in

~ that the timeframes used best represented the time since the addition of the fixed MRI at JDI and

~ shows the increase in utilization that occurred after that MRI unit came online, and it was the

~data avmlable for the most current time penod (Platt, Vol. 8, p. 1416)
263. . Even after making these"'conections," the Agency concluded that JDI's annual

growth rate increased by 17.01% from 2007 to 2008. (Jt. Ex. 1, p. 522)

- 264. On pages 523 and 524 of the Agency File, the Agency created Tables lt) and

Table 11. (Jt. Ex. 1, pp. 523-524) The purpose of these tables was to show that the percentage

of patients JDI served from t)nslow County went down between 2007 and 2008, and that JDI

would "lose" about 5% of its historical patient origin because Carteret and Craven Counties were _

moved from the secondary service area to the "Other" category. The Agency stipulates that it
reat:hed the wrong conelusipn because Table 10 contains mistakes. See Stipulation 2:

265." A correct comparison shows that the number of patients in every county in the
' primary ‘and secondary service areas increased between 2007 and 2008. This ts significant
" because it supports the double-digit growth that JDI hes experienced in the last several years and

JDI's need for a second MRI scanner.

266. JDI Exh1b1t 34, p. 1950 of the JDI apphcatmn, contains a chart showing patient

' ongm analysis for JDI whlch measures the percentage increase in JDI's patlent origin from 2007 -

t0 2008:.
267. This table shows a significant percentage increase in the number of Onslow

remdents whom JDI served from 2007 to 2008. In addition, each county in the secondary serv1ce_ )
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area o_f Dupﬁn, Jdﬁes and Pender Counties experienced a percentage increase. Overall, the
percentage .increase in patients sgrved by JDI increased 14.77%.from 2007 to 2008. |

268. Onpage 524 of the Agency File, the Agency made several other errors in the text
immediately following the Agency’s Table 11. The first error is the statement "[{Jhis indicates a
1.8% decrease in those Onslow County patients who received MRI procedures at CDI in fiscal
year 2008: " The number of Onslow residents served actually increased. - |

269. Next, the Agency stated "[hJowever, CDI states it does not project patients ﬂom

those two counties [Carteret and Craven] during it [sic] first t_hfee years of opcrations following -

completion of the proposed project. CDI does not provide an explanation as to how it plans to ‘

f:ompenSate for approximately 5% of its utilization with the exclusion qf Carteret and Craven
Comnties.” (It Ex. 1, p. 524) | o |

270. This statement is also incorrect in that no Where in JDI's application does it state
" that it wog}d no longer ser\}e patients from Carteret aﬁd Craven Counties or that it would

"'exclud'e'; patients from these counties. (Alexander, Vol. 12, pp. 2374-2376)

271. JDI moved Carteret and Crz;wen' cdunties from the secondary service area to the

"'Othér" .category and provided a-mumber and a percentage of patients it projected to serve from
the "Other" category. (Jt. Ex. 2, pp. 77-718)(Ex. 12 and 13)

272 Merely excluding counties from a service area is not the same as excludmg

o service to patients from that service area. JDI will serve any clinically appropnate patlent with a

. physwxan s order for an MRI scan, regardless of where the patient resides. (Jt. Ex. 2, p, 23)

273. Ms. Alexaﬁder admitted that she would expect patients from Carteret and _Crach

Connties to keep ising the services at JDI. (Alexander, Vol. 12, pp. 2354-2355)
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274. To determine whether the move of Carteret and Craven Counties to-the "Other"

category was significant, the Agency could have compared just the growth in Onslow residents -

from 2008 to the first project year (July 1, 2010) to see that the reassignment of Carteret and

Craven to the "Other" category was immaterial.

275. In fact, the Agency's own Tables 1 and 2 bﬁ pages 513 "and 514 of the Agency

File reproduce Exhibits 12 and 13. These tables: show that the number of Onslow residents -

which JDI will serve is projected to grow by 1,668 patients, which more than compensates for
the v181 residents of Carteret and Craven that JDI served in 2008.

276. On page 524; the Agency states that " [flurthermore, the patient origin percentage

from the secondary service areas of Duplin, Jones and Pender Counties also decreased in fiscal

year 2008. In fiscal year 2007, Duplin, Jones -and Pender County residents accounted for 8.0%
-iof CDI's patieﬁt population; however, in 2008 that perceﬁtage decreased to 7.1%." (Jt. EX. 1, p.
524 |
277. The Agency's math is incorrect. In fiscal year 2007, resldents of Duplin, Jones

and Pender Counties accounted for 7.4% of JDI's patient populatlon. The decrease in

percentages was -.3%. While the percentage difference has some significance, it is not as

important as the fact that the actual total number of patients from these counties increased from' }

248 in 2007 to 269 in 2008 since ultimately it must be shown that the applicant meets the
milestone number of 4118 weighted scans. See Tables that accompany Stipulation 2.
'278. On page 525 of the Agency Findings, the Agency eriticizes JDI for using "two

different sets of population data." (Jt. Ex. 1, p. 525) Whﬂe it is correct that on page 67, Exhibit

10 of the application, JDI stated that the 2009 population of the service area was 289,816, and
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that on page 56, Exhibit 3, JDI stated that the 2009 population of the service area was 292,013,
the diﬂ;erence was only 2,197 or 0.7%. }

279. It is significant that JDI used the lower number of 289,816 to do its projections.
(0t. Ex. 2, p. 67) | | |

280. Had JDI used the higher population figure of 292,013, it could have aehieved the
same volume Mﬁ slightly lower market share percentages. ~ (JDIEx. 34, p. 1952, Plett,' Vol. 8,
1')p. 1443-1444) Using the lower bopulation figure was a more conservative appl:()aCh. (Platt,
Vol. 8, pp 1443-1444) See also Alexander, Vol. 13, p. 2401

281. .Table 12 on page 525 of the Agency File reproduces Exhibit 10 on page-67 of the -
JDI applicetion. '

282. Ms. Platt, JDI's expert witness on CON preparation and analysis, testified that she
"interpolated" the 2009 populaﬁon-ﬁgu;e of 289,816 on Table 12. -(Platt, Vol. 10, p. 1739A)ﬁ
Interpolaﬁon is a mathematical exercise wﬂewm she calculated the growth of intervening years
by looking at the growth rate of the two starting endpoints.

283. Ms. Platt explamed that she interpolated the 2009 figure for sunphc1ty's sake, and

| it only affected the 2009 population figure on page 67 of the JDI Application. (Platt, Vol. 10, P
my S |

284. ~ The populatlon ﬁgures for 2010, 2011 and 2012 as reﬂected on Table 12, page
| 525 of the Agency File, all come dnectly from the North Carohna Office of State Budget and

'Management which is 1dent1ﬁed in the note to the chart. Therefore those numbers are not

interpolated, (Platt,‘ Vol. 10, pp. 1739; _175.1-1_753)
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285. Since this information is publicly available, Ms. Platt did not attach print outs of
“the pobulaﬁon data. (Platt, Vol. 10, p. 1753) There is no requirement that the applicant
reproduces the population data and includes it in the application. (Alexander, Vol. 13, p. 2405)

286. Ms. Alexander incorrectly believed all of the population figures for 2009-2012
were inteﬁiolatéd. (Alexander, Vol. 12, p. 23915

287. Cn page 526 of the Agency File, the Agency stated that "[hJowever, the applicant
failed to provide any assumptions or methodology to demonstiate that it is reasonable for CDI to
serve 5,842 residents of Onslow County t6,5 19 (CDI procedures PY1) x 89.6 Onslow County) =
5,842] in PY1 when only 5,877 residents of Onslow County had MRI scans performed any
where [éic] in Onslow County in FY 2008." (Jt. Ex. 1, p. 526) | '

288. As Ms. Platt explained, this statement was erroneous Because it falled to
-‘recognize the number of paﬁents that are also out-xﬁigraﬁng from the service area from Onsloov
" "County. (Platt, Vol. 8, p. 1425) '

_ 289. The year 2006 is the last year for which rehable patlent origin data from the
DHSR Medlcal Famlmes Planning Section is available. MRI patient origin data for 2006 shows»

- that a total of ‘9,§12‘ Onslow County residents l}ad MRI seans. Only 7,067 of tﬂeSe scans were
. pex;fonnod in Onslow County, meaning 2,745 Onslow County resideﬁts received MRI's outside
. ’of the county. Several hundred Onslow residents had MRI scans in New Hanover, Craven, Pitt, - '
- Carteret, Durham and Orange Counties. (Jt. Bx.1, p. 196)

) 29b. This is data that the Agency had avallable to it and is included i in the Agency File.

(3t. Ex. 1, p. 196)
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291.  Thus, the pooi of patients available for JDI to serve is significantly larger than the
5,877 Onslow.residents identified by the Agency on page 526 of the Agency File. (Platt, Vol. 8,
p. 1425) |
292, ;I‘hrough the addition of a second scanner in Onslow County, it is reasoﬁabl'g to
expect that fewer .paﬁents from Onslow County would leave Onslow County (out-migrate) to
have MRI scans elsewhere. (Platt, Vol. 9, p. 1541) Dr. D'Angelo agrees that people leave
‘Onslow CountyforMRIscans (D'Angelo, Vol. 10, p. 1911) ' . |
_ 293.' The. Agency stipulates that the Agency File on page 526 erroneously states "In |
FY2008 CDI served 2,614 Onslow County residents. Thus, in PY1, the applicants are projecting
| a 223% increase in Onslow County residents who are projected to hav¢ scans pgrformcd at
CDL" See Stipulation 3: |
294.  On page 526 of the Agency File, the Agency created Table 13 which shows
average annual growth rates in MRI scans for MRI providers in Onslow County and the.
, secondary Servicevarca for the period October 2005 to September 2008. Tz;ble 13 is based on
' Exhlbxt 8, page 65 of the JDI Apphcatlon ‘Jt.Ex. 1, p. 526)

295. On page 527, the project analyst "made adjustments to some of the data based on
the informatlon reported in the 2007-2009 SMFP." (Jt. Ex. 1, p. 527) Even .with the |
“adjustment," the Agency still concluded that JDI's average annual growth rate for this three-year
tlmepenodwas 14.9%, (Jt.Ex. 1, p 527) .

296. The, Agency pointed out in the next sentence that Onslow Memorial ricspltal had
experienced a 5.1% deolme in MRI procedures durmg th1s same penod (Jt.Ex. 1, p. 527)

| 297. Whlle the decline in growth in MRI scans at Onslow Memoriat Hospital is some

ewdence of the MRI use in the county, it is not determmatwe of whether JDI demonstrated the
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need for aoother fixed scanner. Despite Onslow Memorial Hospital'o declining MRI volumes,
the State Health Coordinating Council still included a need in the 2009 SMFP for an additional
fixed MRI scanner in Onslow County. (I‘home-Wﬂhams Vol. 5, p. 894)
. 298. The CON Section camnot overrule a need determination in the SMFP and the
CON Section cannot sobsutute its judgment for the State Health Coordinating Council's.
(Alexander, Vol. 12, p. 2327). Likewise,‘ applicants have to rely upon the j‘l.Jest information
" available to them at the time of the submission and cannot supplement or change the applications
once submitted, even if better and more up to date information becomes available.
‘2-99. Desplte its own decline in growth, Onslow Memorial Hospital supported the
addition of a fixed scanner at OMLLC, which would be a competitor to OMH in the MRI
. market. (Jt. Ex 3, EXhlblt 18 (letter of support f_rom Ed Plpel', Ph. D CEO of Onslow Memonal

~—Hosp1tal, to Dr. Elizabeth D'Angelo)

300. On page 527 of the Agoncquile, the Agency referred to JDI's 5% annual growth

&

i rate based on _statewide use rate growth between 2004 and 2007. The Agency noted on the

bottom of page 527 of the Agency File that the annual percentage change in- MRI scan volume

growth is decreasmg, and that the percent change from 2006 to 2007 was 2.30% "which is the ‘

L lowest pecent change since 2000." t. Ex. 1, p.527) (Emphasis added)

‘ 301. JDI's 5% use rate growth (t. Ex. 2, p. 67) is actually smaller than ony of the years

_ §hown on Table 14, with the exception of 2007, which had a percent change of 2.3%. Ms.
Alexa%xder’ acknowiedgod that one year does not‘ make a trend. (Aléxander, Vol. 13, p..2457)

302. The Agency's Table 14 on page 527 of the Agency File shows, in each year

between 1999 and 2007, the population of North Carolina has risen and with it, the number of

"MRI scans. (Jt.._Ex. 1,p.527) .
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303.  The fact that the percentage increase is smaller in 2007 than it was in 2000, for
example, does not change the fact that the actual MRI volumes are rising statewide. The actual

.number of MRI’s being performed has significantly more relevance than a percent of change,
nsidering that a minimum number of MRI’s performed (4118 weighted scans)

y year 3 in order to meet the requirements.
. _-On page 528 of the Agency File, the Agency states
. . . the applicant states that the total MRI scans for the
‘proposed service area increased by 13.76% CAGR (analyst
corrected calculation showed the Total MRI scans CAGR .
to.be 12.16%, based on the data pro vided by the applicant,
and not 13.76%) and that its population increased by 1.43%
during this timeframe.
(t. Bx. 1, pp. 527-528) |
305. The Agency refers to the same incorrect CAGR calculation that it used on page
- 519 of the Agency File. The Agency stipulated that this was an error. See 'Stipuiaﬁon 4 which .
refers to Stipulation 1. -
. 306. Atthe end of the above-quoted passage, the Agency concluded on page 528 of the
o ,Agency. File that "[t}herefore, projections based 'on this use rate assumption are unreliable.” (Jt.
.. Ex.1,p. 528) When asked whether she still agreed with this statement, the project analyst,
Bernetta 'fI‘home-Williains was not mé.'(Iilqrﬁé-Wﬂﬁams, Vol. 5, P. 904)
' 307. On page 528 of the Agency File, the Agency next discusses Camp Lejeune and -
states that “[t]he applicant did not adequately demonstrate that one-third of the military
persomieI, viho reside at Camp Lejeune, will travel off the military base in sufficient numbers to
reach the market shares projected by CDL. ... .Therefore, it is just as likely that those secking

MRI services not offered at tbé'Naval Hospital Camp Lejeune wouid opt to receive. those .
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services at- Onslow Memorial Hospital Wthh is_closer to the m111tary base than the services
proposed by CDL" (Jt. Ex. 1, p. 528)
308. The Agency stipulates that

. the Agency erred by not accepting JDI's representation
that, one third of JDI's patient population is military and
further erred in stating that "[t]herefore, it is just as likely
that those seeking MRI services not offered at the Naval
Hospital Camp Lejeune would opt to receive those services
at Onslow Memorial Hospital which is closer to the

- military base than the services proposed by CDL." o

See Stipulation 5.

309. On page 529 of the Agency File, the Agency inserted Table 15 which depicfs

~ JDI's projected service area demand (t. Ex. 1, p. 529) |
310 In the natratlve below Table 15, the Agency wrote that ". . . the 5% increase in
MRI scans/1,000 per _year is'unsupported and unreliable by North Carolina historical data." (Jt.
| Exl,p 529) . o ‘
311 Attrial, Ms. Alexander fesfificd that she was not clear where the 2008 “starting"
A use rate of 64.2 scans/1,000 population came fror. (Aléxander, Vol. 13, p.'2413) However,

- ‘this criticism is not contained in the_ﬁndings. (Alexander, Vol. 13, p 2413-2412)

312. The basis for the 5% increase in MRI scans/1,000 per year is explained on page

67 of the JDI Application:

As shown in Exhibit 10, below, to project MRI demand ‘in the
overall service area, CDI applied a conseivative annual growth rate
of 5 percent, based on the statewide use rate growth between 2004
and 2007. Using this growth rate, the projected use rate for MRI
scans per 1,000 population in the sefvice area increased for 64. 2 in
2008 to 78.0 in 2012 Year 3 of the proposed pro_ject. :

.‘(Jt. Ex. 2 p. 67)
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313. The5 percént increase per year in MRI scans/1,000 population is mathemaﬁéauy
correct. The math of how one gets to 64.2 in 2008 (page 67 of the application) is as follows: On
page 62 of the application, JDI shows that the use rate/1,000 population in the service area in
2006 was 58.2. The difference between 2006 and 2008 (the starting year on page 67) is two
years.

314. Applymg 5% to each of those two years, one reaches 64.2 scans /1,000 populatlon
| in the service area:.

58.2x 1.05=61.11
61.1x1.05= 6416 whlchroundst0642

315. The last year -that one could obtain "good data" from the Medical Facilities

Planning Section was 2006. (Alexander, Vol. 12, p. 2382) That is why the use rate/1,000 on

page 62 stops at 2006. .
~~ 316. In fact, footnote 7 on page 61 of the JDI Apphcailon states "[t]he 2007 patlent _

' origin data for fixed MRI is not complete, and therefore was not used in this analysis." (. Ex
2,p.61) The 2006 use rate is the actual use rate data aya:lable from the State. (Platt, Vol. 9, p.
1704) | ' | |

| 317. Onpage 59 of the ap?lic’ation, -JbI stated:

" .'The MRI use rate in North Carolina has also increased from
_47.60 procedures per 1,000 population to 90.87 procedures
per 1,000 population, representing an average annual
- increase of 8.4 percent between 1990 and 2007. In more .
.recentyears,therateofgrowthmtheMlUuseratehas E
.slowed somewhat. The average rate of increase in the
-use rate over the past four years (2004-2007) is six
. pereent. . . . The per capita use of MRI is expected to
. continue to grow as the diagnostic capability of MRI
‘equipment expands. As the number of MRI procedures per
capita increases, the demand for MRI services in the
service area will also increase over time. Increases in MRI




use rates in the service areaAare expectéd to parallel the
trends experienced statew1de

Jt. Ex. 2,p. 59)(Empha81$ added).
318. By choosmg a 5 percent use rate growth instead of the statewide average sxx‘

percent use rate growth from 2004 to 2007, JDI took a more conservative approach.

- 319. When Ms. Thorne-Williams was asked whether she had any reason fo question ;

any of the numbers on Table 15, she answered "[n]ot at this time." (Thorne-Williams, Vol. 5, p.

906) A
320. The Agency's conclusion on page 529 of the Agency File that "the 5% mcrease in

MRI scans/1,000 per year is,unsupported and unreliable by North Carolina historical data" is not |

correct.

321. On page 529 of the Agency File, the Agency wrote that JDI's physician letters of -

support "do not support a 12% increase in scans in Yr-2 or an 8% increase in Yr 3." (Jt. Ex.1,
p. 529) Ms. Alexander acknowledged that JDI did not use ifs letters of support as part of its need

methodology. - (Alexander Vol. 13, pp. 2463; 2466)
. 322. The Agency found the letters of support conformmg with the rule at 10A NCAC

14C 2702(0)(6) whlch requlres an applicant to provide "letters of support ﬁ'om phys1c1ans .

dlcaung their intent to refer pauents to the proposed magnetic resonance nnagmg scanner and .‘

_ their estimate of the number of patlents proposed to be referred per year, which is based on the
| physicions' histoxical number of referrals." (Jt. Ex. 1, p. 586) .
.32'3. The Agency stipulated:
A 1:1 correlation between the volume projeoﬁohé and the-number

- .of estimated referrals in the physician letters of support is not
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See Sﬁpulatiob 6.
324. At the end of its discussion on Criterion 3, the Agency recogmzed on page 529 of
‘the Agency File that JDI exceeded the performance standard at 10A N.C.A.C.~ 14C.2703(b)3) of
4,118 Weigbted MRI scans in Year 3; however, the Agency went further and cencluded that the
"number of MRI procedures are not based 'ob reasonable assumptions and methodology.
'Iheﬂefore, the number of weighted MRI procedures during the third operating years [sic] is '_
unsupported and unreliable.” (t. Ex. 1, pp: 529-530) |
325. At tral, when Project Analyst Ms. Thorne-Williams was asked what vwas not
reasonable about the assumptions that JDI employed in this application, she cou!d not recall.
Gen&aﬂy she was not able to defend the conclusions she wrote for Criterion 3. (Thorne-

.Williams, Vol. 5, pp. 906-908)
. 326. JDI cohtends that at trial, the Agency offered new reasons and/or rationalization
“asto why the JDI apphcauon should be dlsapproved
' 327. It not appropriate for the Agency to oﬂ‘er reasons or ratxonahzatlons beyond what
| .is stated in the Findings in order to disapprove an apphcatlon and, to the degree that any is
: oﬂ‘ered here it is not to be oonsxdered It is recogmzed that proffered testimony and/or exhibits
may have been adm1tted into ewdence which may tend to support “new” reasons OF '
' ra’qonahzatlons, and to that end the appropriate weight is given. However, for the sake of
 completeness, the Court will discuss purported lost-patients, an ‘incorrect base, and Agency
. Exhibit 13, which JDI contends are the new reasons being offered by the Agency.
i  The purported 400 "lost" patients |

328, Attrial, the Agency attempted to show.that 400 patients who went to JDFin 2008

| have been "lost" and should not be factored into the patlents DI pro_]ects to serve m Years 1-3 of

- -18-




the project. '(Thome-Williams, Vol. 6, p. 1009; Alexander, Vol. 11, p. 2182) This number is

derived by adding the total number of haﬁents from Carteret (146), Craven‘(89) and "Other" -
| (165) that JDI served in 2068. (t: Ex. 2, p. 77) '

- 329. Although there is discussion in the Agency Findings about Carteret and Craven

ceunties, there is no discus'sion 6f 400 patients that are unaccounted. (t. Ex. 1, pp. 513-514)

330. Patients from Carteret‘ and Craven heve been ‘accounted fnr in the findings
narrahve and previously in this-decision. They have been accounted for in the "Other" category
which accounts for patients for whom semce is rendered but who do not come from one of the
specifically enumerated counties. The Carteret and Craven county res1dents are reflected in the
totel of "Other" patients, as snown on page 78 of the JDI Application and the footnote. The
Agency acknowledged at trial that JDI will likely continue to serve some patients from Carteret:
and Craven Counties.

331. The inclusion ef "Other in the 400 allegedly unaccounted patients is not
supported. The apphcatlon expressly states on page 78 that JDI will serve some patients from
"Other" wh1ch mcludes a diverse range of counties from all over North Carolma that contribute
some patients to JDI's annual total. (Jt. Ex. 2, p. 67) It is consistent with the historical MRI
' patlent origin mformatlon that the Agency obtamed and placed at pages 165 and 166 of the
‘ Agency File. | ' . ‘ ‘ |
332 . The Agency offered no evidence.at trial to show that JDI would not serve patients
from "Other.” | | |

| ~3.;o3. In the JDI vApipliea,tion, .,the 400 patients are already. accounted for as part of the-

base number. Ms. Platt testlﬁed that if the 400 patients were taken "out,”. as the Agency
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. suggested, they would have to be added back in as m—rmgratlon (e, patlents from outside the

service area seekmg service at JDI)

334. Ms. Platt went on to testify:

A It would be more than 400 because as JDI's volume
has grown over time, the growth has come not only
from the service area but from other counties as
well. And you would continue that trend to see the
overall growth of JDI, both from patients within the
service area and from outside the service area.

' (Platt, Vol. 9, pp. 1714)

335, Ms. Piatt calculated that the growth just in Onslow residents served i)y JDI in
. 2008 (4,174) and projected to be\served in Project Year 1 (5,842) would be 1,688 and that would
be more than sufficient to. make up for any perceived shortfall 6f 400 patients “lo'st’; (Platt, Vol.
10, p. 1744) '

336. Ms. Platt explained that if one leaves the JDI methodology exactly as it is with the
m-mlgratlon is already bullt in or Whether one 1reats the 400 patients as in-migration and adds
the 400. panents back in, the net result is strikingly. similar.

ii. An incorrect "base"

: 3?{7.’ - At trial, the Agency also suggested that the "base" number of procedures that JDI-

- - used to develop the projections (4,887) was not cérrect. (Jt. Ex. 2, p. 67) This assertion is not
. found in the Agency Findings:- (Alexander, Vol. 12, p. 2380) '

338. The issue s of base is somewhat mcorporated mto the presentatlon on “Populatlon

Proposed to be Served” beginning on page 58 above
.339. 'Ms. Platt testified in response to the Agency's questions that she feels that the

« _starting miﬂlber is correct. -She acknowledges that there ‘are multmple methods to arrive at the -
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starting number but that she chose this method for simplicity and that it is based on JDI’s actual
utilization. | |
340. As Ms. flatt’s testionony ahd JDI Exhibit 98 show, regardless of how: one treats
-the 400 patients from Catteret,» Craven and "Cther," the result ends up at a very similar point by
Year 3, i.e., 33.6% market share if i m—mlgratlon is buﬂt in versus 32. 3% if in-migration is added
back in.
iii. ~ Agency Exhibit 13
| .341. - Ms. Alexander created Aéency Exhibit 13 in an effort to refute Ms. Platt's
testimony. Exhxblt 13 was not in the decision or the Agency File. | |
342 Ms. Alexander acknowledged that Agency Exhibit 13 was not rebuttal ev1denoe
and that she had all the mformatlon needed to create Exh1b1t 13 in the apphcahon and Agency
) Flle It functlons as addltlonal support for the Agericy's decwlon
343, Exh1b1t 13 is incorrect because Ms. Alexander mistakenly used 2.5% instead of
applymg a 5% growth rate to the numbers on page 67 of the JDI Apphcatlon in 2009-2010,
(Alexander Vol. 13, page 2504) ‘

o | 344 This was incorrect because it did not give JDI credlt for a full year's worth of
. growth, it only gave JDI credit for 6 months of growth.  Using the lower, incorrect base, JDI
‘would fail to meet the performance standard of 4,118 weighted MRI scans in Year 3. Ms.
Alexander oonsistently used five peroent in Agency Exhibit 13, except for the 2009-2010 time
penod (Agency Ex. 13 "Alexander, Vol. 13, Vol 13, p. 2504) Ms. Alexander acknowledged

her mistake at trial. ' '
345. As the Court noted in its brief examination of Ms. Alexander, the time period

between the end of 2009 and the end of Project Year 1 (June 30, 2011) vwould actually be '
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eighteen months. (Alexander, Vol. 13, pp. 2573-2574). 'This would further tend to support the
reasonableness of using 5%, instead of the 2.5% used by Ms. Alexander as ,fhe use rate growth,
which only gave JDI credit for 6 months' of growth.

3. CRITERION 4 ,
346.  Criterion 4 requires an applicant to demonstmte that its proposal is an effective

o alternauve method of meeting the needs for the proposed project.” (Jt. Ex. 1, p.552)
347. The Agency’s discussion under Criterion 4 states that the JDI Application is

nonconforming with Criterion 4 because of its nonconformity with Criteria 1, 3, 5, 6, 18a and

~ 10AN.CA.C. 2700 (Jt.Ex.1at552) |

348. Had JDI been found conformmg with the other Statutory Review Criteria and the
Agency Rules, then the Agency would have determmed that the OMLLC Apphcatxon was
conforming with Criterion 4. Thus, the Agency’s finding of non-conformity under Criterion 4
for the JDI Application was a derivative of other findings. _Sg yj_, Thome—Williams, Tr. pp.
732; Alexander, Tr. pp. 2171-72; also see OMLLC Ex. 144, p. 5. |

349. Therefore, if the Agency erred in 1ts determmatlon that the JDI Application was

" non-confonnmg with Criteria 1, 3, 5, 6, 18a, as well as the Agency Rules, the JDI Apphcatlon

would be cpnforming with Criterion 4.
4. CRITERIONS =

350. Criterion 5 requires an applicant to demonstrate the availability. of funds for
: "c.apital and operating needs as well as the Mediate and long-term ﬁnahcial_ feasibility of the

A pmposal, based upon reasonable projections of the costs of and charges. (Jt. Ex. 1at 553)

351 The Agency found that JDI had demonstrated the avallablhty of funds for capltal _

needs of the pro;ect. @t Ex 1 at 554)

82~




352. The Agency concluded, however, that JDI failed to demonstrate the financial -

feasibility of the project based upon reasonable projections of costs and revenues. (Jt. Ex. 1 at
559)
353 DI fuiled to include in its application certain requested historical financial

information, While this réquiremeht under the application is not an Agency Rule and did not

result in the finding of nonconformity under Criterion 5, including such information is helpful to

the Agency to in assessing the financial feasibility of the proposed project. (Jt. Ex. 1, p. 556)

(Alexander, Tr., Vol. 13, pp. 2481-82)

354. The Agency ackxmowledgeci errors in its analysis of the JDI Application under
- Criterion 5. Accordingly, the Agency ‘stipulated prior to-hearing that the JDI Application

included professional fees. (Stipulation 9) (Jt. Ex. 1, at 556) Likewise, Ms. Alexander testified

‘that the Agency incorrectly applied the entire facility’s payor mix to the MRI procedures,

Tesulting in the erroncous conclusion that JDI underestimated its contractual allowance by over 3

" million dollars. (Alexander Tr., Vol.--, p.) (Jt. Ex. 1 at 559)

355. Howeirer the Agency found the JDI Application honcohforming with Criterion

o - because the apphcant’s ﬁnanclal projections were prcmlsed upon the need analysis discussed A
_under Criterion 3, which the Agency determmed was unreasonable Thus, given the fact that the
‘assumptions underlymg the financial projections were deemed uﬂreasouable the Agency

- concluded that JDI failed to document the financial feaslblhty of the fac111ty due to its

nonconform1ty with Criterion 3. (Jt. Ex. 1 at 559)
'356. Had JDI be'en found conforming with the other Statutory Review Criteria and the

Agency Rules, then the Agency would have determmed that the OMLLC Apphcatlon was

) conformmg with Criterion 5. Thus, the Agency’s ﬁndmg of non-conform1ty under Criterion 5 '
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for the JDI Application was a derivative of other findings. See id.; Thorne-Williams, Tr. pp.
732; Alexander, Tr. pp. 2171-72; also see OMLLC Ex. 144, p. 5.

357. Therefore, if the Agency erred in its determination that the JDI Application was

non—conformmg with Criteria 3, the JDI Application would be conforming with Criterion 5.

5. CRITERION 6 | _ |
358. Criteijion 6 requires the applicant to demonstrate that the proposed project will not

result in the unnecessary duplication of services. (Jt. Ex. 1 at 565)
359.. The Agency’s discussion under Criterion 6 states that the JDI Application is non-
conforming with Criterion 6 because of its oonconformity with Criteria 3. (Jt. Ex 1 at 565-66)

- 360. Had JDI been found conforming with tho other Statutory Review Criteria and the
Agency Rules, then the Agency would have determined that the ‘OMLLC Application was
. conforming with Criterion 6. Thus, the Aéency’s ﬁndmg of non-conformity under Criterion 6

for the JDI Application was a fleriva:tive of other ﬁndmgs See id.; Thorne-Williams, Tr. pp.
732; Alexander, Tr. pp. 2171-72; also see OMLLC Ex. 144, p. 5. |
361. Therefore, if thel Agency erred in xts determination that the JDI Application was

non-conforming with Criteria 3, the JDI Application would be conforming with Criterion 6. -

6 CRITERION 7 |
362. Cntenon 7 requires an applicant to adequately demonstrate the availability of

- Vhealth manpower management and other resources needed for the operatlon of the proposed

. services. (Jt. Ex. 1 at 566)
363. The DI Application ouﬂined the curfent and projected administ!‘atiire clinical

and support staff needed for the proposed MRI services for the ﬁrst three years of the pl'OJCCt- ,

(t.Ex. 3, pp. 104-106)(Jt.Ex 1, p.566) '
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364. The Agency concluded that JDI adequately demonstrated the availability of health
manpower, management and other resources needed for the opere‘tion of the proposed MRI

services.  (Jt. Ex. 1 at 568)

7. CRITERIONS
365. Criterion 8 requires the apphcant to adequately demonstrate the availability of
encﬂl@ and support services, and demonstrate that the proposed service will be coordinated
with the existing health care system. (Jt. Ex. 1 at 570y
366. The Agency concluded that the JDI Application adequately demonstrated the
avallablhty of ancxllary and support services, and demonstrated that the proposed service will be
coordinated Wlﬂl the existing health care system. (Jt. Ex. 1 at 570)
8.  CRITERION 13 ‘ |
367. Cntcnon 13a requires an apphcant to show that the medically underserved
populations currently using the applicant’s existing services have access to the existing semces
. 368. The Agency noted that the JDI Application included a copy of its exisﬁpg policy
_’ | of nondiscrimination, a oa_yot mix for the enﬁte existing facility, the existing MRI services for.
FY 2008, MedQuest's Billing and Admissions Policy, and fhe amount of bad debt and charity
| care for the entire facility for FY 2008. (Jt. Ex. 1, pp. 574-75) ' '
369. After considering the mformauon provided by the applicant, the Agency
: concluded that JDI- adequately demonstrated that the medlcally underserved populatton currently
* - has access to the MRI services prov1dcd at JDI and conformed to Criterion 13a (Ft. Ex. 1 at
' 575)

9. .. CRITERION 13b
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370.  Criterion 13b requires an applicant to demonstrate it has historically met its
obligation requiring provision of uncompensated care, community service, or access by

minorities and handicapped persons receiving federal assistance.

371.  The JDI Application reported that during the past 5 years, no civil rights actions
have been filed against JDI, MedQuest or Novant Health, Inc. (Jt. Ex. 1 at 576)

372. 'The Agency concluded that the DI Application adequately demonstrated that it
has not discriminated in providing of services to minorities, handicapped persons or persons

receiving federal assistance, and determined thét the OMLLC Application conformed to

Criterion 13b. (Jt. Ex. 1 at 576)
"10. CRITERION 13c
Criterion 13¢

N.C. Gen. Stat. § 131E—l83(a)(13)(c) ("Critetion 13¢") provides that:

(13) The apphcant shall demonstrate the contribution of
the proposed service in meeting the health-related needs of
~the elderly and of members of medically. underserved
- groups, sich as medically indigent or low income persons,
Medicaid and Medicare recipients, racial and ethnic
| minorities, women, and handicapped persons, which have
. traditionally experienced difficulties in obtaining equal
~access to the proposed services, particularly those needs
 identified in the State Health Plan as deserving of priority.
“ For the purpose of determining the extend to which the '
proposed service will be access1b1e, the. applicant shall

show:

c..  That thé elderly and the medlcally underserved
groups identified in this subdivision will be served
by theé applicant's proposed services and the extent
* to which each of these groups is expected to utilize -
. the proposed semces )
373. Criterion 13, which addresses service to the medically underserved, has four
subparts. JDI was found conforming with three of the four subparts. (Jt. Ex. 1, pp. 575-576;
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581) The Agency concluded, hoWever, that JDI was noh—éonformiﬁg with Criterion 13¢. (Jt. Ex.
577-579) Criterion 13¢ requires the.appligant to demonstrate that its project will serve the -
medically underserved. Ctiterion 13c is forward-looking.
374. As-used in Criterion 13, the term. "ﬁe&caﬂy underserved" means medically
| indigent or low income persons, Medicaid and Medicare recipients, racial and ethnic minori_ties,
;rvomen, and handicapped persons. | . ‘

. 375. Signiﬁcanﬂy, the Agency found JDI conformiﬁg with Criterion 13a, which
requires the applicant already involved in providing the service to demonstrate its past
performance in serving the medically underser\_/ed. (Jf. Ex. 1, p. 575) - |

376. Ms. Alexander could not cite any findings in which an applicant that had been
found conforming with Criterion 13a was found non-conforming with Criterion 13c.
(Alexander, Vol. 13, pp. 2492; 2494)

377. Likewise, bavid Meyer, OMLLC's expert, could not name any set of findings in

# which an ‘applicant that had been found- conforming with Criterion 13a was found non-

cconforming with Criterion 13¢c. (Meyer, Vol. 7, pp: 1224-1225)

"378. In its discussion of Criterion 13c, the Agency also noted that DI would partner . .

_.with the Caring Community Clinic in Jacksonville to provide 100 to 150 free scans annvally to

uninsured residents of Qnsiow County. (t. BEx. 1, p. 577)  The Agency believed these free
sc_éns would have some monetary valué. CI‘I{ome-Wﬂﬁéms; Vol. 6, p. 962)
379. The Agency also noted that JDI included a copy of its charity care policy. The

Ag'ehcy reviewed the charity care policy and no problems with it. (ThbmﬁWilliams, Vol. 6, pp

. 1962963)
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380. The Agency also noted JDI's estimated charity care and bad debt in Table 27 and

expressed no concerns about these numbers. (Jt. Ex. 1. p. 577) (Thome-Williams, Vol. 6, pp.

966-967)
381. Moreover, the Agency found JDI conforming with the "equitable access" prong of

Criterion 1, which also deals with service to the medically underserved. (Ot Ex. 1, p. 508)

382. Ms. Alexander confirmed that the éame group of medically underserved people is
addressed under the "equitable access" prong of Critérion 1 and Criterion 13¢. (Alexander, Vol.
13, pp. 2494-2495) Thus, the findings themselves are somewhat internally inconsistent.

"~ 383. The Agency's finding of non-conformity under Cntenon 13c rests solely on the
, classﬂicanon of Champus/I‘ riCare beneﬁcmncs as demonstrated in Tables 25 and 26 on page
578 of the Agency File: -
384. These tables are consistent except that in Table 25, the Managed Care category
- constitutes 63.7% of patient days and the Other (Workers Comp) cdtcgory accounts for 4,1% of -
: panent days for a total of thesd two figures of 67.8%; whereas m Table 26, the Managed Care.
category constitutes'z‘l.8% of patient days and the Other (Workers Comp) category accounts for
46,0% of patient days. The total ofthese two figures alsois 67.8%. L
| ' »385, ‘The difference i in the two tables is that Champus/'I‘nCare was moved from the .
Managed C;are category in Table 25 to the Other (Workers Comp) category in Table 26.
" 386. A footnote to Table 25 explains that Managed Care includes Champu_s/TriCare
which covers mhﬁary personnel'and their families. -
387 In the pro formas to the JPI Apphcatlon, page 142, footnote 2 states that
: Champus/I‘nCare is in the "Other" category: "The PI‘OJected Average Relmbursement Rate-
($7QO,22) is average of the projected relmbmsemcnt for MRI scans for all Comm_gar(_:lal Insurance
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payors, Managed Care Payors and Other payors‘ (including Champus/TriCare, Third Party
| Administrator and Workers' Comp.ensation)." (JDIEx. 34, i)p. 1956.-1957) '
3‘8{3. As Ms. Platt, JDI's expert witness explained, Champus/TriCare can be reflected in
either the Menaged Care category or in the "Other" category. (Platt, Vel. 8,p. 1471) |
389. OMLLC classified Champus/TriCare in "Other" in its payor mix. Dr. Everett and
Dr. D'Angelo testified that it could also be classified in managed care. | (Jt. Ex..3, p. 90;-
Everett, Vol. 10, p. 1833; D'Angelo, Vol. 10, p. 1881) |
© 390.. Team Leader Ms. Alexander acknowledged that Champﬁs/TriCare, is not a
catcgofy of medically underserved .paﬁents with respect to JDI because JDI serves many
‘ Cﬁampus/TﬁCare‘beneﬁciaﬁes. (Alexander, .\"ol. 13, PP 2495-2496); see also Stipulation 5,
which ackne_wledges that one-third of JDi’s patient populetion is military.

11.  CRITERION 13d
391. Criterion 13d requires an applicant to offer a range of means by which a person

will have access to its services. (Jt. Ex. 1 at 580)

392 The Agency noted that the JDI Application demonstrated that patlents would have
access to the proposed services by physnclan referrals. and the Carmg Commumty Clinic, and
. concluded that the JDI Application was conformmg to Cntenon 13d. (Jt. Bx. 1 at 580-81)

12, CRITERION 14
393, Criterion 14 requires an apphcant to demonstrate that the proposed health services

accommodate the. chmcal needs: of. health professional training programs in the area, as
| 'apphcable (Jt. Ex. 1at581)

o ' 394 The Agency noted that the JDI Apphcauon expressed WLngness to.
| accommodate student training programs, and included coples of emstmg chmcal agreements' o

‘ between JDI and local schools. (Jt. Ex. 1 at 581)
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395.
concluded that the applicant demonstrated that the proposed health services would accommodate

After considering the infomaﬁon provided in the JDI Application,' the Agency

the clinical needs of health professional training programs in the area, and determined that the
' JDI Application was conforming to Criterion 14. (Jt. Ex. 1 at 582)

13. CRITERION 18a
'396. Criterion 18a requlres the apphcant to demonstrate that the proposed service

would have a positive impact upon the cost effectiveness, quahty, and access to the proposed

_services. (Jt. Ex. 1 at 583)

397. - The Agency’s.discussion under Criterion 6 states that the JDI Application is

nonconforming with Criterion 6 because of its nonconformity with Criteria 1, 3,4, 5, 6, and 13c

- (t.Ex. 1at583)
398. Had JDI been found conformmg with the other Statutory Rev1ew Criteria and the
. Agency Rules, then the Agency would have determined that the OMLLC Apphcatlon was
cconforming with Criterion 18a. Thus, the Agency’s ﬁndmg of non-conformJty under Cntenon
18a for the JDI Application was a derivative of other ﬁndings. See id.; Thorne-Williams, Tr. pp.

732 Alexander, Tr. pp. 2171-72 also_@OMLLC Ex. 144,p.5.

- 399. Therefore, if the Agency erred in 1ts determination that the JDI Apphcatlon was

non-conformmg w1th Criteria 1, 3,4, 5, 6 and 13c, the JDI Application would be conforming . .

vuth Cntenon 18a.

14. CRITERION 20
400. Criterion 20 requires an apphcant already involved in the provision of health. -

services to prov1de ewdence that the apphcant has prov1ded quahty care provxded in the past. (Jt

CBx583)

-90-




401. The Agency noted that the JDI Application provided evidence that JDI is a
certified provider of Medicare and Medicaid, that their existing scanners are accredited by the
American College of Radioloéist, and that it aniticipates the proposed MRI scanner will likewise

be accredited. (Jt. Ex. 1, 583- 84) |
402, After conmdenng the information provxded by the applicant, the Agency

determined that the JDI Application was conforming to Cntenon 20.

"B. REGULATORY REVIEW CRITERIA

| 403. In its Findings, the Agency determined that the JDI Application was non-
ponfomﬁﬁg with 10A N.C.A.C. 14C .2702(c)(8), .2702(c)(9), and .'2703(b)(3).'

404. " Under 10A N.CAC. 14C .2702(c)(8) 'tﬁe applicant is reqﬁired to provide certain’
data concerning the number of un-wéighted procedures for the four types of MRI prqcedures
identified in the SMFP. (Jt. Ex. 1; p 587) Because the JDI facility provides only outpatient -
servwes, the Agency stipulated that it was error to find the JDI Application nonconforming to
these rules. (Stipulation 12) | | |

405. Under IOA N.CAAC. i4C 2702(c)(9) the @pﬁmt is required to provide certain
data concermng the number of welghted procedures for the four types of MRI procedures
identified in the SMFP. (Jt. Ex. 1, p. 587) Because the JDI facility proyides only outpatient

services the Agency stipulated that it was error to find the JDI Apphca’aqn nonconformmg to

i these rules. (Stlpulatlon 13)

406.  Under 10A N.C.A.C. 14C 2703(b)(3), the JDI Apphcant was reqmred to pmject

at least 4 118 welghted scans on the proposed MRI scanner by the end of the thlrd year of

* operation. (Agency Ex. 1, pp. 598-9_9)
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© 407. The Agency concluded that JDI projected to perform. 4,211iweighted procedures
during in third year of operations following the completion of the proposed project. (Jt. Ex. 1,

pp- 598-99) (Jt. Ex. 2, p. 44)

408. The Agency nonetheless determined, due to its finding that JDI failed to

adéquately document the reasonableness of its projected volumes and utilization under Criterion
.3, that the JDI Application was non-conforming with 10A N.C.A.C. 14C .2703(b)(3). (Jt. Ex. 1,

pp- 598-99) -
-409.  Ms. Alexander testified that, had JDI been found conforming with Criterion 3,

then the Agency would have determined that the JDI Application was conforming. with 10A

N.C.A.C. 14C 2703(b)(3). (Alexander Tr., Vol. 12, p. 2219)

XTI, CONIPARATIVE ANALYSIS

410.  When competitive applications are reviewed by the Agency, the Agency.con&ucts

a comparative analysis. The Agency cm:;ducted a é"omparative analysis in this case because the
. OMLLC Apphcatlon and the JDI Application were competmve
411. If an. apphca’uon 1s non-conformmg with the statutory review criteria or the

regulatory review ctiteria and the Agéncy has determined that it cannot be conditionally

- approved, the application will be-denied.

412. Ina compéﬁtive review, an application that is non-conforming and is not' .

condmonally approvable ¢annot be comparatively supenor to an- apphcatlon that is conforming

with all of the statutory-and regulatory review criteria.
A 413. There - is no statute or rule Whlch requires the Agency to 1denufy certain

‘comparative factors. The CON law simply states that the Agency must prowde notice of all

"ﬁndmgs and conclusions upon which 1t based its decision." N. C Gen. Stat. § 131E—186(b)

o2
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The “findings and conclusions” in the Comparative Analysis which are not specifically

addressed in the statutory criteria and rules dllow the Agency the opportunity to explain why it

finds one apphcant preferable to another on a comparative basis. See Britthaven, Inc. v. North

Carolma Dept. of Human Resources, Div. of Facility Services, 118 N C. App. 379, 455 S.E.2d

455, 46 1 (1995). Generally, the Agency selects the comparative factors in each review which it
believes are the most appropriate, based on the facts or circumstances in that particnlar review.
See Thorne-Williams, Tr. p. 734.

414. - It is within the Agency’s discreﬁon to choose which comparative factors the
Agency will use in any given review. . |

ALs. In the wwve analysis, the Agency did not find that one applicant was

superior, and both the'OML‘LC Applicaﬁon and the JDI Applieation were demed (Jt. BEx. 1at
612-613)

Based upon the foregoing Findings of Fact, the Court makes the following

CONCLUSIONS OF LAW

S L To: the extent that certam portions of the foregomg Findings of Fact constitute
‘mixed issues of law and fact, such Findings of Fact shall be deemed mcqrpora_ted herein by
reference as Conclus10ns of Law. . '

2. A court need not make ﬁndmgs as to every fact which arises from the evidence
- and need only find those facts which are material to the settlement of the dispute. Flanders Y.

. Gabrlel IIONC App. 438 449, 429 SE. 2d611 612 (1993).

3. Al partles have been correctly designated and there is mo question as toj

n]isjoind,er ornonjoinder of parties.
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4. . The Office of Administrétive 'Hearings'he;s jurisdictioﬁ over all of the parties and
the subject matter of this action. ‘
5. To obtain a CON for a proposed project, a CON application must satisfy all of the
~ review criteria set forth in N.C. Gen. Stat. § 131E-183(a). Ifan application fails to conform with
any one of these cntena, »then the applicant is not entitled to a CON for lthe proposed project as a
matter of law. See Presbyterian-Orthopaedic Hospital v. N.C. Dept. of Human Res., 122 N.C. '

App. 529, 534-35, 470 S.E.2d 831, 834 (1996).
6. As Petitioner in case 09 DHR 5617, OMLLC has the burden of proof on issties

presented to the Court regarding the Agency's disapproval of the OMLLC Application. See
Southland Amusements and Vending, Inc. v. Rourk, 143 N.C. App. 88, 94, 545 SE.2d 254, 257

(2001).
7. OMLLC Application failed to comply with N.C. Gen. Stat. § 131E-183(a)(1)

(“Criterion 1”), which requires the proposed project to be “consistent with applicable policies

 and need determinations in the State Medical Facilities Plan....”

8. Policy GEN-3 in the 2009 SMEP is applicable to the review of the OMLLC

Application.
9. Policy GEN-3 requires a CON application to: (1) promote safety and quality; (2)
promote equitable access; and (3) maximize health care value. (Alexander Tr Vol. 11 at 2115)
10 The Agency correctly found that OMLLC did not adequately demonstrate the

~ need for its proposed pro;ect under Criterion 3, and did not demonslrate that its project is

ﬁnancmlly fea31ble under Cnterxon 5; and, based on the same reasoning, OMLLC did not

demonstrate the process by which it plans to maximize healthcare value expended under

‘.. Criterion 1.
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11. OMLLC’s Application failed to comply with N.C. Gen. Stat. § 13 1E—1_83(a)(3)

(“Criterion 3”), which requires an applicant to “identify the population to be served by the

_proposed 'project and [the applicant] shall demonstrate the need that this population has for the
services proi)qsed T | |

12. | OMLLC’s Application failed to comply with Criterion 3 because it failed to

demonstrate the need the identified populaﬁdn‘ha’s for the services proposed. | -

13. OMLLC’s Application failed to comply with N.C. Gen. Stat. § 131E-183(a)(4)

(“Criterion 4”), which requires an appﬁcant to demonstrate that-the “least costly or most

effective alternative has been proposed.”

~ 14.  OMLLC’s Appﬁcaﬁon failure to comply with Criterion 4 is derivative of

OMLLC’s failure to be conforming to Criteria 3 and 5, as well as other derivative Criteria, and, -

‘therefore, failed to demonstr_afe that its project is an effective alternative.

15. OMLLC’s Application failed to comply with N.C. Gen. Stat. § 131E-183()(5)

(“Criterion 5”), which requires an apphcant to demonstrate the “immediate and long term

financial ‘feasibilit‘y of the proposal, based upon reasonable projections of the costs and the

* charges for providing health services by the person providing the services.”
16.  OMLLC’s Application is nonwnfomhé with Criterion 5 because OMLLC failed
to demonstrate the availability of sufficient funds for the capital and working needs of the

project.

nonconformity with Criterion' 3 and becase OMLLC failed to demonstrate that the financial

feasibi]ify ofits proposal was based upon réasona,ble assumptions gega_rdihg_ costs and revenues..
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18. . The OMLLC Application could have been found conditionally conforming with
Criterion 5, with regard to the; avaﬂabﬁiw of funding for the projeét; however, 0MLLC was
found to be non-conformirg to Critetia 3 asweﬁ. |

| i9_. OMLLC’s Application failed to comply with N.C. Gen. Stat. § 131E-183@)6)

(“Criterion 6”) whicﬂ requlres an applicant. to demonstrate that the proposed project wﬂl not

cause an “unneccmsary duplication of existing (;r approved health service cdpabﬂiﬁcs or

facilities.”

| 20. OMLLC’s Application failure. to comply with Criterion 6 is de_rivaﬁvg .of

. OMLLC’s failure to be confornﬁng to Criteria 3, and therefore failed to prove the project is an
unnecessary duplication of existing or approved MRI services in Onslow County. |

21. - -OMLLC’s Apphcatlon is found to bé conforming, w1th N.C. Gen. Stat. § 131E-

183(a)X7) (“Cntenon 7”) which requires an applicant to “show ewdence of the availability of

resources, mcludmg health manpower

f;

22. OMLLC’s Apphcatlon 1s"%onformmg w1th Criterion 7 because the apphcant
sufficiently dexhonstrated the availability_of resources and that expenses for all staff had been
adequately budgeted. The Agency incorrectly determined that the JDI application was

‘ : vnonconformmgto Cntena 7.
.23.  OMLLC’s Application is found to be conformmg with N.C. Gen. Stat. § 131E-
. 183(a)(8) (‘-‘Cntenon 8”) whlch requires an applicant to “demonstrate ... the prqvxsmn of

necessaxy anclllary and support services.”
24, OMLLC’s Application adequately demonstraied the availability of ancillary and

: ‘suppon servwes The Agency.’ mcorrecﬂy determmed that the JDI apphcatlon was |

nonconfon:mng to Cntena 8
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" 25.  OMLLC’s Apphcatxon was properly found by the Agency to be conforming w1th
N C Gen. Stat. § 131E-183(a)(12) (“Criterion 12”) which requlres an apphcant to “demonstrate
that the- cost, de51gn, and means of construction proposed represent the most reasonable
altemativé aod that the construction project will not uniduly increase the cost of providing health -
services..., and that apphcable energy saving features have been mcorporated into the
constructlon plans ? . .
26. OMLLC’s Application was appropriately found to be conforming to N.C. Gen.
Stat. § 131E-183(a)(13)(c) (“Criieﬁon’ 13(c)”) which reqmres an applioant to show that “the
elderly and the medically underserved groups . . . will be served.by the applicant’s proposed
+ services and the extent to which each of these groups is expected to utilize the proposed servmes
27. OMLLC’s Applioation was appiopriately found by the Agency conforming with
N.C. Gen. Stat. § 131E-183(a)(13d) (“Criterion '13d”)',.Which requires an applicant to “offern a
range of means by which a 2 person will hav; access to its services. |
28. OMLLC’s Apphcatlon was appropnately found by the Agency conforming w1th
- N.C. Gen. Stat. § 131E-183(a)(14) (“Criterion 14”) which requires an applicant to “demonstrate
" that the proposed health services accommodate the chmcal needs of health professwnal training
- .programs in the area, as applicable.” .
| | 29. OMLLC’s Application -was appfopriately ‘found by the Agency to be
~oooconforo1ing with N.C. Gen, Stat..§ 131E-183(a)(18a) (“Criterion 18a”), which requires an -
applicant to ~“demonstmfe the expectod effects of the pfoposed services on competition in the
o proposed service arca, mcludmg how any enhanced competition “will have a positive 1mpact on

the cost eﬁ‘ectlveness quahty, and access to scrvxces provided. .
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30.  OMLLC’s Application’s failure to comply with Crifen'on 18a is derivative of
OMLLC’S failiire to be conforming to Criteria 3 and-5, as well as other derivative Criteria, and,
therefore, failed to demonstrate that its proposed project will ho.ve a positive impact upon the
cost effectiveness, quality and access to the proposed services. The Agency correctly and .
reasonably determined that the OMLLC ,Applicatio'n was nonconforming to Criterion 18a.

31,  OMLLC’s Application was appropriately found by the | Agency to be
nonconforming with 10A N.C.A.C. i4C.2703 (b)(3) which requires an applicant to meet a
performance threshold in the number. of weighted- MRI proceciures during the third year of
operation. '

32.  The 'OMLL_C Application’s feilure to comply with Rule 10A N.C.A.C. 14C.2703
(B)3) is derivative of OMLLC’s failure to be conforming to Criteria 3, as well as otber
derivative Cnterla, and, therefore, failed tordemonstra,te that that rhe assumptions used to project '
its volume were based upon reasonable or credible projections of utilization even though the
applicant projected to perform 4, 193 welghted procedures during its thll‘d year of operatlon. The
~ Agency correctly and reasonably determined that the OMLLC Apphcauon was nonconforming | 4
to Rule 10AN.C. AC. 14C.2703 (b)(3). '

_ 33. : ’I‘he Agency did not exceed its authonty or Junsdrctlon, act erroneously, fail to
use proper procedure, act arbrtranly or capriciously, fail to act as required by rule or law, or
'othervnse v101ate the standards in N.C. Gen. Stat. § 150B-23 in concludmg that OMLLC’
Apphcetlon was nonc‘onformmg with Cntena 3 and 5, as well as the other. derivative criteria’
oo, | o |
34. ‘As hereinbefore set forth in these Findings of Fact and Conclusions of Law, the

Agency did exoeed its authority or jurisdiction, act erroneously, fail to use proper procedure, act -
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arbitrarily or capriciously, fail to act as required by rule of law, or otherwise violaté the standards
in N.C. Gen. Stat. § 150B-23 in concluding that OMLLC’s Application was nonconforming with
Criteria 7 and 8, Rule 10A N.C.A.C. 14C.2703(b)(3), as well as to the degree error was fouqd in -
the Findings of Fact even though the‘con’clusory cor;formity with the Findings may not have
changed. |
35.  Except as hereinbefore set forth in the Findings, in c.:oncluding.that OMLLC’s
Application was conforming, standing alone, with Criteria 12, 13c, 13d, 14 as well 10A
' N.C.A.C.14C.2702(2), _2702(b)(1), -2702(c)(1), -2702(c)(4), ~2702(c)(6), -2702(c)(7), -
2702(c)(8), -2702(c)(9) -2702(c)(10), -2702(c)(11), -2702(c)15), -.2703(b)(6),, -2704(b), --
| 2705(), -2705(c), -2705(d)(1), ~2705(d)(2) and -.2705(g), the Agency did not exceed its
authority or jurisdiction; act erroneously; fail to use proper procedure; act arbitrarily or
* capriciously; fail to act as required by rule or law; or otherwise 'violate the standards in N.C. Gen.
“Stat. § 150B-23. | |
3. As Pefitioner in case 09 DHR 5638, JDI has the burden of proof on issues
p.resented to the Court regarding the Agency's disapproval of .the JDI Application. See Southland
Amusemenis and Vending, Inc,_i Rourk, 143 N.C. App. 88, 94, 545 S.E.2d 254, 257 (2001); i
37. JDI’'s Application coﬁlplies with N.C. Gen. Stgt. § 13;1E-18.3(a)(1) (“Criterion
"1”), which requires the proposed project to be “consistent with applicable policies and need
vdetenninétions in the State Medical Facilities Plan .. ..”
38, Policy -GEN-3 in the 2009 SMFP is applicable to the review of the OMLLC
Aﬁplicai.ion. Policy GEN-3 requires a CON application to: (1) promote safety and quality; (2)
- promote qulifablé access; and. (3) maximize hgalth“care value.: (Alexander Tr., Yol. 11 at 21 15)

PR




- 39. \JKDI’s‘ Application complies with Policy GEN-3 of Criterion 1 because JDI
demonstrated in its application the process by which it plans to maxxmlze health care value
expended. '

40. . The Ag@ncy iﬁcprrecﬂy found that JDI did not adeqﬁately demonstrate the need
for its proposed project under Criterion 3, and did not demonstrate that its projéct is financially
- feasible under Criterion 5; and, based on ihat same reasoning, JDI demdnstrated the process by
which it plans to maxirize healthcare value expended under Criterion 1. |

41. JDI's Applicatién complies with N.C. Gen. Stat. § 131E-183(a)(3) (“Criterion
3”), which requires an applicant to “identify the population to be served by the proposed project
and [the applicant] shall ;lémonstrate the need that this population has for the servmw proposed .

_ 42. JDI’s Applicétiog complies with ,Cﬁteridn 3 because it appfopriately identified the
population to be served by the proposed project and because the applicant appropﬁ?,tely
demonstrated the need the population has for the services proposed. The .Aémcy 'incorrectl}f

' determined that the JDI application was nonconforming to Cntena 3.

43, JDI's Apphcahon complies with N.C. Gen. Stat. § 131E-183(a)(4) (“Cntenon

.4, Which requires an apphcant to demonstrate that the “least costly or most effective altematlve‘

‘has been proposed.” » ' | .

.‘ 44, . The Agency s ﬁndmg of the JDI Apphcatlon s failure to comply with Cntenon 4
was derivative of JDI’s failure to be conformmg to Criteria 3 and 5, as well as other denvatwe :

Criteria there from. JDP’s Application complies with Crierion 4 beosuse it is conforming with

Criteria 3 and 5, as well as other derivative Criteria there from, and JDI dem‘onstrated» that its :
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pl’OjCCt is the least costly or most effectlve alternative. The Agenoy incorrectly determined that
the JDI application was nonconfonmng to Criteria 4.

45. IDIs Apphcatlon comphes with N.C. Gen. Stat. § 131E-1 83(a)(5) (“Crltcnon

5”), which requires an apphcant to demonstrate the “immediate and long term financial
' feasibﬂity' of the proposal, based upon reasonable pfojccﬁonstof the costs and the oharges- for
| providing health services by the pérso'n providing the services.”

46. JDI’s Application was found by the Agency to be nonconforming in part with
Cntenon 3 due to its nonconformity with Criterion 3. JDI is found to be conforming to Criteria
3, and JDI demonstrated that the financial feasibility of its proposal was based upon reasonable
assumptions regarding costs and revenues. The Agency incorrectly determiried that the JDI
dpplicati'on was nonconforming to Cn'ten'a 5. | .

47. JDI’s Application complies with N.C. Geri. Stat. § 131E-1 83(a)(6) (“Cntenon 6”)

o which ‘requires an apphcant to demonstrate that the proposed project will not cause an '
“unnecessary duplication of existing or approved hcalth service capabilities or facilities.” |
48." JDI’s Apphcauon was found by the Agency to be nonconforming with Criterion 6
due to its nionconformity- with Criterion 3. JDI is found to be conformmg to Criteria 3, and JDI
..demonstrated that that the project would not result in an lmnecess&ry duplication of existing or
4 approved‘ MRI services. The Agoncy incorrectly determiried that the JDT application was -
nonconformmg to Criteria 6. | ' | |
49.‘ IDP’s Apphcatlon was appropnately found by the Agency to be conforming with

N.C. Gen. Stat. § 131E-183(a)(7) (“Criterion 7”) which : requn'es an applicant to “show evidence

- .of the availability of resources, including health manpower. . . .”
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50.  JDI’s Application adequately denionstratéd the availai>ility of health manpower,-
maﬁagement and oﬁeﬁ resources needed for ﬁc operation of the proposed MRI services and the
Agency correctly and reasonably determined that the JDI Application conformed to Criterion 7.

51.  JDI's Application was appropriately foﬁnd by the Agency to be conforming with
. N.C.Gen. Stat. § 131B-183(a)(8) (“Criterion 8”) which requires an applicant to “demonstrate . .
the provision of necessary ancillary and support services.”

~52. JDI’'s Application adequately demonstrated the avaxlablhty of anclllary and
sujiport serwces, and the Agency co..rreqtlyAand reasonably determined that the JDI Application
conformed to Criterion 8. . |

53. JDI’s.Application was appropriately found by the Agency to be conforming to
N.C. Gen. Stat. § 131B-183(a)(13)(a) (“Criterion 13(a)”) which requires an applicant to show
A ~ “Itlhe exi:cntto which- the medically underserved populations currently use the applicant’g
existing services ini comparison 4to the percentage of population in the'appli(:ant’s service area :
. which is medically undersery " N

5.4.. . IJDI’s Application adequately demonstrated that the medically undetserved
populatlon currently has access to the MRI services prov1ded at JDI, and the Agency correctly

B and reasonably detezmmed that the OMLLC Apphcatlon conformed to Cntenon 13a.
_ . 55. - JDD’s Apphcatlon was appropriately found by the Agency to.be conforming to
" NC: Gen. Stat. '§ 131E-183(:)(I3)(6) (‘Criterion 13(b)) which requires an applicant to
.demonstrate it has historically met its “obhga’aon . Tequiring prov1s1on of uncompgnsated care,

commumty service, or access by minorities and handicapped person to programs receiving

. federal assistance ..
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56. JDI’s Application ade?[uately demonstrated that it has not ‘di'scﬂminz.ltgd in
providing services to minorit‘ieg, handicapped persons 6r persons receiving federal assistance, -
and the Agency correctly an& reasonably determined that the OMLLC Application conformed to
Criterion 13b. | | . ,

57. JDI’s Application is found to be conforming to N.C. Gen. Stat.'§ 131E-
183(a)(13)(c) (“Criterion 13(c)”’) which reqlures an applicant to ghow that “the elderly and the

» medically underserved groups . . . will be served by the applicant’s proposed services aﬁd the
extent to which each of these groups is expected to utilize the proposed serv1ces L7 .

58. The JDI Application appropriately demonstrated that the elderly and the medically

~ underserved groups will hgvé access to the proposed services, and the applicant’s projected

payor sources are reliable and reasonable. The Agency incorrectly determined that the JDI

.. Application was nonconforming to Criterion 13c.

59.  JDI's Application was approprizitqu found by the Agehcy to be conforming w1th

N.C. Gen. Stat. § 131E-183(a)(13d) (“Criterion 13d”), which requires an applicant fo “offer[] a

range of means by which a person will have aceess to its services. ...”

60.  The JDI Apf')licaﬁon' demonstrated that patients would have access to the

. proposed services, and tﬁe Agency correctly and reasonably détermined that the JDI Application .

was conforming to Criterion 13d.

' 61.  “JDP’s Application was appropriately found by the Agency to be conforming with

" N.C. Gen. Stat. § 131E-1 83(a)(14) (“Ciriterion 14”), which requires an applicant to “demonstrate

that the proposed health services accommodate thc clinical needs of health professnonal trammg

 programs in the area, as apphcable o
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62. | The JDI Applicgtion demonstrated that the proposed health services would -
M@O@w the clinical needs of health professional training programs in the area, and the
Agency correctly and rf':asonably. determined that the JDI Abpﬁcation 'was ~c9nf_orm_ing to
Criterion 14. |

63. JDI's Application is found to be conforming with N.C. Gen. Stat. § 131E-
183(a)(1 8a)'(“Cn'tcrion ISa” , which requires an applicant to “demonstrate the cxpect§d effects
of the proposed services on compgtiﬁon in ﬁe proposed service area, including how any
enhanced competition will have a posiﬁve impact on the cost effectiveness, quality, and access to
services provided, . . .” "

64.  The Agency’s findings of the JDI Application’s failure to comply'with Critexion'

~18a is derivative of JDI’s failure to be cqnforming to Criteria 3 and .5, as weﬂ as other_derivétive
Criteria. | | | A
65; The JDI Appﬁ;:aﬁon appropriately demonstrated that its proposed project will
ﬁavc a épsitive impact ﬁpon thé cost effectiveness, quaiity and access to the proposed services.
-The Agency incorrectly detemlmed that the JDI Application was nonconforming to Criterion
18 | | |
" 66. IDI’s Appl_jcation was appropriately found by the Agency to be confqrming with
N.C. Gen. Stat. § 131E-183(a)(20) (“Criterion 20”), Which requires “[aJn applicant already
-inifql\}ed in the pxlovision of health services [to] provide evidence that quality care has been -
provided in the past. .
| | ' 67. The IDI Application provided evidence that the applicant historically had
providea quality care, and the Agency mneéﬂy and reaédnably determmed thatthe JDI

_ ..Application was conforming to Criterion 20.
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68. JDI's Applicaﬁoq is found to be conforming with 10A NCAC 14C.2702(c)(8)
which requires an applicant to provide certain data concerning the number of un-weighted
procedures 'for the four types of MRI procedures identified in the SMFP.

69.  JDI's Application is found to be conforming with 10A NCAC 14C.2702(c)(®)
which requires an applicant to. provide certain data concerning the number of weighited
procedures for the four types of MRI procedures identifiod in the SMFP. | |

70. JDI’s Applieatiop is found to be conforming with I‘OA N.C.A.C. 14C.2703 (b)(3) .
which requires an applicant to meet a performance threshold in the number of weighted MRI
procedures during the third year of operation. " |

71.  The Agency’s ﬁndmg of the JDI Application’s failure to coxﬁply with Rule 10A
N.C.A.C. 14C.2703 (b)(3) is derivative of IDI's failure fo be conforniing to Critetia 3, as well as
other derivative Criteria. . |

72. ' The JDI Application was found by the Agency k)belnnuxuﬁbnnhugto 10A-
N.CAC. 2703(b)(-3) even though the applicant i)rojected to pexform 4211 weighted procedures
during its third year of operation. JDI appropriately demonstrated and az_iequately.documented :

. the reasonabieness‘ei; its projectéd’ volumes and utilization. The Agency incorrectly determined
T tha1 the JDI Aﬁplicvaﬁon‘ was nonconforming to Rule10A N.C.A.C. 2703(b)(3). |

73. Tﬁe ..Ageneyndi('l exceed its‘ailtho'rity, or jurisdiction, act erreneously, fail to use
proper ‘precedere, act .arbitra;iiy or capriciously, fail to act as required by rule .'01' law, or
otherwise violate the’ >sta’ndards in N.C. Gen. Stat. § 150B-23 in concluding that Drs -
Aﬁplicaﬁon was nonconforming w1thCr1tena 3 and 5, as well as the other criteria derivative

there from and the Rules.
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74.- As set forth herein, in concluding that JDI's Application was conforming,
standing alone,” with Criteria 7, 8, 13a, 13b, 13d, 14, and 20 as well as 10A
N.C.A.C.14C.2702(a), -.2702(b)(1), ~.2702(c)(1), -.2702(c)(4), -.2702(c)(6), -2702(c)(7), -

2702(c)(8), -2702(c)(9), -2702(c)(10), ~2702(c)(11), -.2702(c)(12), -2702(c)(15), -2703(b)(1),

-2703(b)(2), -2703(b)(5), --2703(b)(6), .-.27_04(b), -2705(a), -2705(c), -2705(d)(1) a#id -

A.2705(d)(2), the Agency did not excwd its authority or jurisdicﬁon; act enqneously; fail to use
proper prbcedﬁre; act étbitrarily or capﬁeiously; fail to act as required by ruie or law; or
otherwise violate the standards in N.C. Gen. Stat. § 150B-23.

75.  If the Agency finds more than one applicant conforming to applicablé review
cntena, and the review is competltlve the Agency may employ a comparatlve analysis using
faetors of its choosing. Craven Reg’l Meci Auth. v. N.C. Dep’t of Health & Human Servs.', 176
N.C. App. 46, 58, 625 S.E.2d 837, 845 (2006). _

76. . In the cases under consideraﬁo;i, since the Agency found neither applicant
conforming, the Agency proﬁerly performed a comparative analysis.

77.  The Agency should have fo@d JDI conforming with the applicable review
 criteria and administrative rules. The Agency erred in dlsapprovmg the JDI Apphcatlon
78. The agency correctly found the OMLLC apphcatlon to be nonconformmg Since

‘ the OMLLC Apphcatlon is non-conformmg and is not conditionally approvable, it cannot be |

g comparatwely superior to the JDI Application, whlch is conforming with all of the statutory and

regulatory review criteria.

79.  JDI is found to be the only apphcant conformmg to all criteria and rules and :

therefore is the supenor appllcant. No further compmauve analysis is necessary
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80. In conclﬁding that neither the OMLLC Application nor the JDI Application were

~ the superior project, the Agency did exceed its authority or ju;i;v;diction; act erroneously; fail to

use proper procedure; act arbitrarily or capriciously; fail to act as required by rule or law; or
otherwise violate the standards in N.C. Gen. Stat. § 150B-23. '

él. " The preponderancé of the evidence does not support the Agency’s comparative

analysis and its conclusions that neithér the OMLLC Application nor the JDI Application was

comparatively superior and that 1_1eiﬂ1er applicant should be awarded ﬂl_e certificate of need to

obtain and operate a fixed MRI in Onslow County.

BASED UPON the foregoing Findings of Fact and Conchusions of Law, the Undersigned
makes the following: |
N | RECOMMENDED DECISION
. Based upon the foregoing Fmdmgs of Fact and Conclusions of Law, the Undersigned
recommends that the decxslon of the Certlﬁfate of Need Section denymg OMLLC’s Application
(Pro_]ect LD. No. P-8332-09) beAFFIRMED | .
Further, based upon the foregomg Findings "of Fact and ConcIuswns of Law, the -
_ ._'UnderSIgned recommends that the decision of the Certificate of Need Section denying JDI’s
Apphcatmn (iject LD. No. P-8326-09) be REVERSED and that the Agency approve the JDI
.apphcatlon. '
' It is hereby ordered that the Agency shall serve a copy of the Final Decis'ion on .thg’ Office
_ of Administrative Hearings; 6714 Mail Service Center, Raleigh, NC 27699-6714, in accordance

 with N.C. Gén. Stat. § 150B-36(b).
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. NOTICE

Before the Agency makes the Final Decision, it is requu'ed by N.C. Geﬁ. Stat. § ISOB-
36(a) to give each party an opportunity to file exceptions to this Recommended Decision, and to.
present written arguments to those in the Agency who will make the final dCCISIOIl

The Agency is required by N.C. Gen. Stat. § 150B-36(b) to serve a copy of the Final
Decision on all parties and to furnish a copy to the parties’ attorneys of record. The Agency that
will make the Final Decision in this case is the North Carolina Department of Health and Human
Services.

IT IS SO ORDERED.

* This the :L_“(‘%Eyof ,9,_ sn g ,2010.
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A copy of the forgoing was mailed to each of the folloWing:

S. Todd Hemphill
Matthew A. Fisher
Bode, Call & Stroupe, L.L.P.

. Post Office Box 6338
Raleigh, NC 27628-6338

Denise M. Gunter

Candace S. Friel .
Nelson Mullins Riley & Scarborough LLP
The Knollwood, Suite 530.

'380 Knollwood Avenue
- Winston-Salem, NC 27103

June S. Ferrell .

Juanita B. Tywford

Assistant Attorney General

North Carolina Department of Justice
PQ Box 629

Raleigh, NC 27602 -

. This thed ¢ day of Fene 2010.

Y Bubte

Office of) Administrative Hearings
6714 Mail Service Center -
Raleigh, NC 27699-6714
Telephone: (919)431-3000
Facsimile: (919)431-3102

-109- -




EXHIBIT

B

An Economic Analysis of the
Certificate of Public Advantage (COPA) Agreement

Between the State of North Carolina and Mission Health

February 10, 2011

Prepared by

- Gregory S. Vistnes, Ph.D.
Vice President

Charles River Associates
Washington, DC




An Economic Analysis of the Certificate of Public Advantage
Agreement Between the State of North Carolina and Mission Health

I. EXECUTIVE SUMMARY 1
II. QUALIFICATIONS 5
ML BACKGROUND 6
A. REGULATORY SCOPE OF THE COPA ....ccovieirirneriterenieeniteeeeise et eses e esees et ressenesens 6

B.  THE IMPACT OF THE 1995 MERGER.........ccstsuerrinirinuiinsesesseresssissssissesssseneseesseesssssesesssssssesss 6

1. Merger-related market power in inpatient hospital Services................ccovvervvevieeronn. 6

2. Merger-related market power in outpatient hospital Services.............ccccovereerevsrrinnn, 8

3. Merger-related market power and pRYSICIAN SEFVICES..............c.cc.oevveveeeeeereererereneran 8

C. THE COPA IMPOSES THREE PRINCIPAL REGULATORY CONSTRAINTS ......ccveurevereereererinsenns 9

L. The COPA'S COSt CAP....coooiirireiieieieisieiee oo es sttt ee et ee s e eseres s 9

The COPA'S MArgin Cap..........ccoueuieeeveeeieeeeeeeseveeeeseeevee e e e e 9

3. The COPA's Physician EMpIOYment Cap ............c...cccoeceeceeeeereeseeeseesceeeeseseeoeeos oo, 9

D. THE INTERPLAY BETWEEN COST AND MARGIN CAPS...cvevievetrreeeresreresreesesesssssosesssosssssesoes 10
JA'A INCENTIVE PROBLEMS UNDER THE EXISTING COPA REGULATIONS 11
A.  INCENTIVE PROBLEMS CREATED BY THE COST CAP ....cvvevririrereiiecieeeessseeseeeeereeesseesens 11

1. Incentives to raise outpatient prices and expand outpatient Services........................... 11

2. Differing scope of the Cost Cap and the Margin Cap .................cocecoeevevreceercrnecrrererrenn, 13

B. INCENTIVE PROBLEMS CREATED BY THE MARGIN CAP .....coveiveveeerersreeeseseensersrsereesesssssesesss 13

1. The COPA creates incentives for MHS [0 increases its COSIS.........oorrevmeervreeserirsnnns 13

2. The COPA may create an unfair competitive advantage for MHS..................c.c......... 13

3. The COPA creates incentives for MHS to expand into low margin markets................ 14

4. The Margin Cap may provide limited relief for commercial payers ........................... 14

C. THE COPA CREATES INCENTIVES.FOR REGULATORY EVASION ........cvovviveverieeerrreereseesnonne 15
D. MHS CONDUCT APPEARS TO BE CONSISTENT WITH INCENTIVE PROBLEMS ....vvvvvreereevenereens 16

1. MHS expansion into other geographies and SErvICes................cooeeerceceverereiereisresins 16

2. MHS expansion into lower Margin SEFVICES ..............cocoouivceeerereeeeereseeesereeseeseseseeson, 17

3. Joint contracting across services and geographies................ccococeveereroeeerisereirssins 17

4. Concerns about "Unfair COMPELItion"..............c.ccccocvveeereoreerceseseseeeeeeseeeese oo 17

V. ADDRESSING THE INCENTIVE PROBLEMS CREATED BY THE COPA 18
A. CHANGING THE MARGIN CAP TO A MARKET-SPECIFIC PRICE CAP ........cvvvrverrereeeereesereennn, 18
B. DROPPING, OR REVISING, THE COST CAP ....ccuvvverevveveererersreesesesseseissssssesessssseserssssssssstoses 20
C. REDUCING REGULATORY EVASION CONCERNS .....ctevereeisrerereeeserseesesesessssessssssesssssssssns 21
VL THE COPA'S RESTRICTIONS ON PHYSICIAN EMPLOYMENT 22
A. THE 1995 MERGER DID NOT SIGNIFICANTLY REDUCE PHYSICIAN COMPETITION ................ 22
B. THE 1995 MERGER AND FORECLOSURE CONCERNS ......covviviveesisisreesssnnsseressseresemeessseneennns 23

1. Foreclosure concerns and rationale for a Physician Employment Cap....................... 23




2. The likelihood of successful foreclosure by MHS.........ccccoioeomomoeeoeeeoeoeoo
C. RESTRICTIONS ON PHYSICIAN EMPLOYMENT MAY HARM CONSUMERS

...............................
........

......................................




. EXECUTIVE SUMMARY

In late 1995, the only two acute-care hospitals in Asheville, North Carolina, merged to form
Mission Hospital, an entity owned and operated by Mission Health Systems ("MHS").! Due to
concerns that the merger would significantly increase Mission Hospital's market power in one or
more markets in Western North Carolina ("WNC"),? the State of North Carolina entered into a
Certificate of Public Advantage ("COPA") agreement with the hospitals as a condition for
allowing the merger to go forward.> The regulatory requirements embodied in the COPA were
designed to provide an offset to the competitive discipline being eliminated by the merger, thus
helping to ensure that consumers would not face higher prices or reduced quality of care as a
result of the merger.

In the years since the initial COPA agreement was entered into, health care markets have
changed considerably. In recognition of this, the State of North Carolina commissioned this
economic study to assess whether the existing Second Amended COPA (hereafter, simply "the
COPA") should be modified in any way to better protect consumers against the loss of
competition that resulted from the 1995 merger.* In assessing whether such modifications were
warranted, I was asked to focus solely on competitive issues, and not to consider whether the
COPA should be modified to better address policy issues such as access to care, the financial
impact of the COPA on MHS or other entities, or the COPA's impact on physicians' incentives to
practice in the WNC region.

The assessment of what, if any, modifications to the COPA are warranted is a very fact-specific
one. In conducting this study, I collected and assessed information from a variety of sources,
including interviews (both in-person and over the telephone) with individuals at MHS and other
area hospitals, with health insurance plans operating in the WNC -region, and with local
physicians. I also reviewed and analyzed regulatory filings and data, public documents relating
to competition in the WNC region, public data relating to physician admitting practices and

! Memorial Mission Hospital and St. Joseph’s Hospital signed a cooperative agreement in December 1995 to
manage and operate the two hospitals as an integrated entity. Three years later, Memorial Mission Hospital acquired
St. Joseph’s Hospital under the ownership of Mission-St. Joseph’s Health System, Inc. In December 2003, Mission-
St. Joseph’s Health System, Inc. was renamed Mission Health, Inc. and the merged hospitals were renamed Mission
Hospital. In the remainder of this report I refer to the initial integration of the two hospitals, and their subsequent
merger, simply as the 1995 merger. See the Second Amended Certificate of Public Advantage at pages 1 and 2.

? For the purposes of this report, I define the WNC region as the Service Area defined under the COPA (Section I
Definitions): the 17 county region consisting of Buncombe, Burke, Cherokee, Clay, Graham, Haywood, Henderson,
Jackson, Macon, Madison, McDowell, Mitchell, Polk, Rutherford, Swain, Transylvania, and Yancey. For the
purposes of this report, I define MHS's Primary Service Area ("PSA") as Buncombe and Madison counties.

? See the initial COPA agreement dated December 21, 1995. The COPA agreement was subsequently amended on
October 8, 1998 to account for the formal merger of the two hospitals and again in June 2005 “to reflect changes in
facts and circumstances, including the accomplishment or expiration of certain provisions of the COPA, and to
provide better tools and mechanisms for oversight by the State.” See Second Amended COPA at page 1.

* The two entities within the State that commissioned this study were the North Carolina Department of Health and
Human Services and the Office of the Attorney General for North Carolina. ‘




patient hospital choice, and confidential business data and documents. More generally, I drew
upon my experience conducting similar types of economic analyses, especially in the area of
hospital mergers, over the last 20 years as a private economic consultant at Charles River
Associates and while serving in senior positions at the Antitrust Division of the U.S. Department
of Justice and at the Federal Trade Commission's Bureau of Economics.

In assessing whether modifications to the COPA are warranted, I have adopted the following
critical assumption: that the regulatory scope of the COPA should be limited to addressing
competitive problems that arose as a result of the 1995 merger, and that the COPA should not
seek to regulate conduct or markets that were unlikely to have been impacted by that merger.
Rather, any problems that exist but that are unrelated to the 1995 merger should instead be
addressed through other means such as existing state or federal antitrust laws, or existing
Certificate of Need laws.

The motivating justification for the COPA's restrictions likely remains valid today: the 1995
merger likely resulted in a significant and enduring reduction in competition in one or more
markets. Thus, the COPA's regulatory restrictions to replace that lost competitive discipline
remain appropriate. Certain modifications of those regulations, however, are warranted as a
means of increasing the regulatory protection that the COPA offers while simultaneously
ensuring that the COPA is targeted solely on those areas where the merger likely reduced
competition.

The four principal conclusions and recommendations from this study are summarized below.

1. The COPA's Margin Cap creates an incentive and opportunity for MHS to evade the
intent of the COPA: by expanding into other markets (with respect to either geography
or service), MHS can increase prices and realize higher margins than the COPA seeks
to allow. '

The COPA regulates MHS's average margin across all services and geographies. By
expanding into lower-margin markets, MHS can reduce its average margin, thus allowing
MHS to raise price without violating the Margin Cap. MHS can also lower its average
margin, thus allow it to increase price, by incurring additional expenses that are not
covered by the COPA's Cost Cap. Finally, although the Margin Cap is intended to
protect commercial payers from incurring excessive rate increases, by looking at MHS's
margin across both commercial and government payers, MHS may be able to impose
excessive rate increases..




To address these problems, I recommend that:

o The existing Margin Cap should be replaced with a Price Cap so that MHS cannot
meet its margin cap by incurring additional costs relating to services outside the
scope of the Cost Cap.

o The Price Cap should only be applied to those markets originally affected by the
merger, and a separate Price Cap should be calculated for each of those markets.

o The Price Cap should be limited to regulating prices to commercial payers, not to
government payers or other payers for whom prices are unlikely to depend
significantly on hospital competition.

2. The COPA's Cost Cap offers only limited regulatory protection for consumers, yet it
creates undesirable incentives for MHS to increase outpatient prices and volumes.

The COPA's Cost Cap regulates Mission Hospital's inpatient and outpatient expenses, but
does not prevent MHS from incurring excessive expenses relating to other markets or
services (e.g., the cost of acquiring physician practices). As a result, it provides only
limited protection to consumers. Moreover, if the COPA's Margin Cap is replaced by a
Price Cap, then there may be little need for a Cost Cap. Finally, the methodology by
which the COPA Cost Cap is calculated also creates an incentive for MHS to reduce the
COPA's measure of expenses by increasing outpatient prices and, in some cases, by
increasing outpatient volume.

To address these issues, I recommend that:

e The State should consider eliminating the COPA's Cost Cap. The greater the
State's confidence in the effectiveness of a new Price Cap (to replace the existing
Margin Cap), the greater the justification for eliminating that Cost Cap.

e If the State retains the Cost Cap, then the COPA should address incentive
problems relating to the Cost Cap methodology by adopting a separate Cost Cap
for inpatient services and for outpatient services, and change the methodology by
which "Equivalent Outpatient Discharges" are calculated.




3. The COPA creates an incentive and opportunity for MHS to engage in "Regulatory
Evasion" by which MHS can evade price (or margin) regulation in one market by
instead imposing price increases in a related, but unregulated, market.

MHS has an incentive to evade price (or margin) caps by tying the sale of its regulated
services to other unregulated services, and then raising the price of that unregulated
service. Although the COPA currently prevents MHS from tying with respect to
physician services, I recommend that the scope of the COPA's restrictions on tying be
expanded to also cover any other services that MHS offers.

The State may also wish to also provide additional protection against Regulatory Evasion
by requiring MHS to adopt contracting firewalls requiring MHS to contract separately,
and with distinct contracting teams, for services in markets affected by the 1995 merger
and for services in all other markets. In determining whether contracting firewalls are
warranted, the State should balance what may be limited incremental benefits from these
contracting firewalls with possible costs associated with impeding legitimate efforts by
MHS to more fully integrate the provision of care between distinct contracting entities,
and thus lower costs and improve quality.

4. The COPA's Physician Employment Cap may be unnecessary to address competitive
concerns attributable to the 1995 merger.

The 1995 merger did not result in any significant reduction in competition between the
two Asheville hospitals with respect to physician services, and thus the COPA's
Physician Employment Cap is unnecessary to counter any merger-related increase in
MHS's market power associated with physician services,

An alternative merger-related justification for the COPA's physician restrictions is that
the merger may have increased the risk that MHS could foreclose competition with rival
hospitals by employing physicians that might otherwise split their practice between MHS
and those rival hospitals. The evidence suggests, however, that the COPA's Physician
Employment Cap may have limited value in preventing such a problem. On the other
hand, the Physician Employment Cap may cause harm by preventing MHS from pursuing
legitimate efforts to integrate care, and thus lower costs and improve quality. Thus, the
State should consider dropping the COPA's restrictions on MHS's employment of
physicians and instead let MHS's acquisitions of physician practices be governed by the
same laws and regulations that govern other hospitals.




II. QUALIFICATIONS

I am an economist with a specialty in the fields of industrial organization and the economics of
competition. I hold a Ph.D. in economics from Stanford University and a B.A. in economics
from the University of California at Berkeley. I have published, made professional
presentations, testified, and consulted in the areas of industrial organization, competition, and
antitrust economics for approximately 20 years. A copy of my curriculum vitae is provided in
Appendix 1.

During my professional career, I served as Deputy Director for Antitrust in the U.S. Federal
Trade Commission’s (“FTC’s”) Bureau of Economics. In that position, I was responsible for
directing the economic analysis of all antitrust matters before the FTC and overseeing its staff of
approximately 40 Ph.D. economists. Prior to that, I held several positions in the Economic
Analysis Group of the U.S. Department of Justice’s (“DOJ’s”) Antitrust Division, including
Assistant Chief of the Economic Regulatory Section. In all of these positions, my antitrust
analyses have focused on assessing competition and evaluating the likely competitive effects of
firms’ conduct.

I am currently a Vice President in the Washington, DC office of Charles River Associates
(“CRA”), an economics and business consulting firm. At CRA, my work has focused almost
exclusively on issues relating to competition, with a substantial portion of that work relating to
both merger and non-merger matters before the FTC and the Antitrust Division of the DOJ,
including matters in which I have been retained by the government to serve as an expert witness
on its behalf.

Both while I was with the DOJ and FTC, and since joining CRA, I have been actively involved
in analyzing competition in the healthcare industry, While at the DOJ, I was a member of the
small working group that wrote, and subsequently updated, the DOJ/FTC Statements of Antitrust
Enforcement Policy in Health Care. 1 also served during that period as a member of President
Clinton’s Health Care Task Force, and as a member of President Bush's Interagency Task Force
on Information in the Health Care Industry. Since joining CRA, I have testified at the Federal
Trade Commission/Department of Justice Joint Hearings on Health Care and Competition Law
and Policy, and have been retained by private parties, and both state and federal antitrust
agencies, to provide analysis and expert testimony regarding competitive issues in the health care
sector. Finally, I have made presentations and published articles in peer-reviewed journals
regarding competition in the health care industry.




Ill. BACKGROUND

The 1995 merger likely provided Mission Hospital with substantial market power with respect to
inpatient services and possibly with respect to outpatient services.” The COPA addresses that
- market power through three principal regulatory constraints: a Cost Cap; a Price Cap; and a
Physician Employment Cap.

A. Regulatory scope of the COPA

When analyzing competition, economists typically consider whether a firm enjoys significant
market power, where market power can be thought of as a firm's ability to increase price above
competitive levels. Here, the relevant question is whether the 1995 merger of Memorial Mission
and St. Joseph in Asheville, the event which led to the original COPA agreement between the
State and the hospitals, likely created significant market power in any relevant market. If so,
then regulatory efforts to offset or reverse the effects of that increased market power may be
appropriate.

However tempting it may be, the COPA should not be viewed as a vehicle for addressing
competitive problems or healthcare policy issues that are unrelated to the merger. Rather, the
regulatory scope of the COPA should be limited to addressing competitive problems that can be
attributed to the 1995 merger.® Problems unrelated to the 1995 merger, to the extent they exist,
should instead be addressed through existing state or federal antitrust laws and regulations (e.g.,
North Carolina's Certificate of Need laws).

B. The impact of the 1995 merger

The proper scope of the COPA depends on an assessment of where the merger likely created
substantial market power. As discussed below, the 1995 merger likely only created significant
market power regarding inpatient, and possibly outpatient, services.

1. Merger-related market power in inpatient hospital services

In assessing what, if any, modifications to the COPA are warranted, I have not been asked to
address whether the 1995 merger resulted in substantially increased market power with respect to
inpatient hospital services, and thus warranted regulatory restrictions: such an inquiry would go
well beyond the scope of this study and require a much more fact-intensive inquiry. Instead, I

® References to inpatient and outpatient services in this report should be understood to refer to acute care and related
medical services, not psychiatric, rehabilitation, substance abuse or other types of services.

¢ Regardless of any philosophical considerations about the proper scope for regulation, this limitation on the scope
of the COPA is necessary purely from a practical perspective: unless the scope of the COPA is limited to merger-
related issues, there is no clear boundary for how far-reaching the COPA's regulations should be. Absent those
boundaries, there is no way in which to assess whether further modifications to the COPA are warranted so as to
achieve those broader (but undefined) goals.




have assessed the COPA given the assumption of a merger-related increase in inpatient hospital
services market power.

Yet, while I do not independently seek to assess whether Mission Hospital has market power
relating to inpatient hospital services that stems from the 1995 merger, the evidence I have seen
is fully consistent with that assumption. Prior to the merger, Memorial Mission and St. Joseph
likely provided significant competition to each other. These two hospitals were located only
blocks away from each other, and were both viewed as large, full-service hospitals. Consistent
with what I have learned from health insurers operating in the area, those two hospitals appear to
have provided important competitive discipline to each other. In contrast, other hospitals in the
WNC region appear to have provided, and continue to provide, substantially less competitive
discipline to the Asheville hospitals. Thus, by merging Memorial Mission and St. Joseph, the
most important competitive discipline facing these hospitals appears to have been lost, thereby
creating substantial market power.

The facts are generally consistent with this assumption that Mission Hospital realized significant
market power from the merger. While potentially a very imperfect proxy for market power,
Mission Hospital’s share of inpatient discharges in several counties in WNC is consistent with
the assumption that Mission Hospital enjoys substantial market power with respect to inpatient
hospital services. As shown in Table 1, Mission Hospital’s share of discharges from several
counties in WNC is not only quite high (e.g., Mission Hospital accounts for approximately 90
percent of all hospitalizations of patients living in Buncombe County), it has been growing over
time.

Mission Hospital is also significantly different in several regards from neighboring hospitals,
thus likely reducing payers' willingness to. substitute from Mission  Hospital to those other
hospitals. As shown in Table 2, Mission Hospital is- substantially larger than other hospitals,
both in terms of bed capacity and patient census. For example, Mission Hospital averaged
approximately 522 patients/day in 2009, with the next largest hospital in WNC (Pardee
Memorial Hospital in Henderson County) averaging only 72 patients/day. Mission Hospital is
also substantially larger than other area hospitals in terms of the number of physicians actively
admitting to the hospital: Mission has over 300 actively admitting physicians on its staff, while
the next largest hospital in WNC has only 58.7

Mission Hospital also offers a broader, and more specialized, scope of services than do the other
hospitals in WNC. For example, Mission Hospital is the only hospital in the WNC region
offering Level II trauma care and is the recognized center for specialized care in the region.
Consistent with this, other hospitals in the area generally recognize that Mission Hospital is an

7 For the purposes of counting actively admitting physicians, I considered physicians with at least 12 admissions in
the 12 month period ending June 30, 2010 (based on the State Inpatient data provided by Thompson Reuters).
Alternative means of counting physicians (including counting only physicians that are not employed by a hospital)
would not affect the conclusion that MHS has a much larger physician staff than any other local hospital.




important partner in providing healthcare services to the local community by offering services
that those smaller hospitals cannot provide themselves. This difference in scope of services
would make it difficult for payers to substitute away from Mission Hospital to those other
hospitals in the region.

Geographic location also matters. In contrast to the two merging hospitals that now make up
Mission Hospital and which were located only blocks away from each other, other hospitals in
the WNC region are located many miles away from Asheville where managed care plans seek
hospital coverage. The largest neighboring hospital (Pardee Memorial Hospital) that competes
with Mission Hospital is approximately 25 miles away, while other hospitals in the WNC region
are 15 to 110 miles away.

These data, as well as the information that I learned while interviewing physicians, health
insurance providers and hospitals, are all consistent with the premise that Mission Hospital
continues to enjoy substantial market power with respect to inpatient hospital services, and that
this market power likely increased significantly as a result of the 1995 merger.

2. Merger-related market power in outpatient hospital services

I understand that both Memorial Mission and St. Joseph offered competing outpatient services at
the time of the merger. Thus, the merger would have eliminated any competition between those
two providers with respect to outpatient hospital services.

I have not sought to determine the extent to which Mission Hospital faces significant competition
in the provision of those services. This competition could have come from physician clinics and
offices, outpatient clinics or facilities, or other hospitals' outpatient facilities. Thus, I do not have
a basis to conclude whether the merger likely created significant market power with respect to
outpatient hospital services at the time of the merger or whether any such increased market
power in outpatient hospital services remains today. Inasmuch as the COPA regulatory
restrictions do cover outpatient services provided by Mission Hospital, however, I assume for the
purposes of my study that the merger did create significant market power that endures today.®

3. Merger-related market power and physician services

I have seen no evidence suggesting that the creation of Mission Health resulted in a significant
increase in market power with respect to physician services. In particular, I understand that
neither of the merged hospitals employed any significant number of physicians prior to the

¥ If this assumption can be shown invalid, it may be appropriate to drop regulations in the COPA that relate to those
outpatient services.




merger. Thus, the 1995 merger does not appear to have resulted in a significant increase in
physician market power that warrants offsetting regulatory restrictions.’

C. The COPA imposes three principal reqgulatory constraints

I focus on three key regulation.s in the COPA: a Cost Cap; a Margin Cap; and a Physician
Employment Cap.'® A general description of those constraints is provided below.

1. The COPA's Cost Cap

Under the COPA, the rate at which Mission Hospital’s "cost per adjusted patient discharge”
("CAPD") increases must not exceed the rate of increase in the producer price index for general
medical and surgical hospitals in the U.S.!!

The CAPD as defined by the COPA measures MHS's costs over both inpatient and outpatient
operations, but only for the two merged Asheville hospitals. Thus, the scope of the COPA's Cost
Cap regulation is appropriately limited to just those services and geographies for which the 1995
merger likely significantly increased MHS's market power.

2. The COPA's Margin Cap

Under the COPA, the operating margin of MHS over any three-year period shall not exceed by
more than one percent the mean of the median operating margin of comparable hospitals
(provided that this cap will not fall below three percent).'

The COPA's Margin Cap covers MHS's margins across its entire scope of operations: inpatient
and outpatient, hospital and physician services, and all the geographic regions in which MHS
operates. Thus, the scope of this regulation extends well beyond those services and geographies
in which the 1995 merger likely significantly increased MHS's market power.

3. The COPA's Physician Employment Cap

Under the COPA, MHS is not permitted to employ, or enter into exclusive contracts with, more
than 20 percent of the physicians practicing in Buncombe and Madison counties. This restriction

® As discussed below, I have also considered whether the 1995 merger was likely to have increased concerns that

MHS could engage in a vertical foreclosure strategy that might warrant regulatory restrictions relating to physician
services,

1% Although the COPA also includes other regulatory restrictions, I have seen no evidence suggesting that
modifications to any of those restrictions is warranted.

! See Section 4.1 of the COPA.
12 See Section 4.2 of the COPA.




applies to primary care physicians in each of the three following areas: family practice/internal
medicine; general pediatrics; and obstetrics/gynecology.

D. The interplay between cost and margin caps

There exists an important interplay between the COPA's Cost and Margin caps in preventing
problems that might otherwise emerge following the creation of significant market power
following the 1995 merger. This interplay means that changes to one aspect of the COPA's
regulatory structure cannot necessarily be done without regard to how, or whether, other aspects
of the COPA's regulatory structure is changed.

The COPA's margin cap helps prevent post-merger price increases that might otherwise result
from increased market power. Regulators often use margin caps, rather than price caps, in
situations where the regulated firm's costs are likely to change over time in ways that the
regulator cannot readily observe: since changes in costs normally warrant changes in a regulated
price cap, the lack of cost observability can make a price cap difficult to implement. A margin
cap, however, offers the promise of automatically compensating for changes in costs: higher
costs allow the regulated firm to impose a comparable price increase while leaving margins
unchanged.

A margin cap by itself, however, can be of limited effectiveness in regulating a monopolist.
Absent additional regulation, a monopolist can meet its margin cap by simultaneously increasing
both prices and costs. Moreover, while this strategy of spending any merger-related revenue
increase may at first seem unattractive, in fact such a strategy may be quite attractive — especially
for non-profit firms such as Mission Hospital."® For example, a non-profit hospital might have
an incentive to increase post-merger prices to fund extensive architectural renovations that have
little impact on quality of care, increased salaries that may (or may not) allow the hospitals to
attract higher-quality employees, or investments in new medical technologies that yield
significant consumer benefits (e.g., new operating rooms or new capital equipment). A regulated

monopolist hospital may also respond to increased market power by raising prices so that it can

fund an expanded scope of services (e.g., expanded outpatient services, offering a new transplant
program, or acquiring physician practices) or to extend the geographic region in which it
operates.

This incentive for a regulated monopolist to increase costs as a way of relaxing a margin cap can
be addressed by imposing a cost cap along with the margin cap. Note, however, that in order to
be fully effective, the cost cap needs to be broad enough in scope that it covers all areas that are
covered by the margin cap. For example, if the margin cap covers all geographies and services

BWhile I use the economic terminology "monopolist” throughout this report to describe certain economic
phenomenon that are relevant to understanding MHS's incentives and the COPA, and while I believe that MHS
likely enjoys substantial market power in certain markets, I do nof mean to suggest that MHS is a monopolist facing
absolutely no competition.
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(as is the case with the COPA Margin Cap), then a cost cap that is limited to costs relating to
inpatient and outpatient services in a particular geography (as is the case with the COPA Cost
Cap) will still allow the monopolist to increase inpatient and outpatient prices, yet still meet the
margin cap by increasing expenditures relating to physician services or by opening or acquiring
facilities in other geographies outside the scope of the Cost Cap.

IV. INCENTIVE PROBLEMS UNDER THE EXISTING COPA REGULATIONS

Economists have long recognized the difficulties of regulating monopolists and how regulation,
no matter how carefully crafted and implemented, can inadvertently create undesirable incentive
problems. Not surprisingly, some of these incentive problems emerge with respect to the
COPA's regulation of MHS."* These problems are described below, with recommendations on
how the COPA can be modified to address those problems provided in the next section.

A. Incentive problems created by the Cost Cap

The COPA's Cost Cap suffers from two problems. First, the mechanics of how Mission
Hospital's costs are calculated creates an incentive (whether or not it is acted upon) for MHS to
game the system: by increasing outpatient prices, MHS makes it easier to meet its Cost Cap.
Second, the scope of the Cost Cap is too narrow to adequately prevent MHS from raising prices
with respect to inpatient or outpatient services at Mission Hospital, and then using those merger-
related revenues to expand into other services or geographies.

1. Incentives to raise outpatient prices and expand outpatient services

The COPA's Cost Cap limits Mission Hospital's "cost per adjusted patient discharge" ("CAPD").
The manner in which the COPA defines the CAPD, however, has the effect that Mission
Hospital can increase its number of effective calculated outpatient discharges, thus lower the
CAPD, by increasing outpatient prices. This can be seen by lookmg at the specifics by which the
CAPD is calculated."”

1) Calculate Mission Hospital's "case mix adjusted discharges" by multiplying its inpatient
discharges by its case mix index.

2) Calculate Mission Hospital's "revenue per inpatient discharge" by dividing its inpatient
revenue by its case mix adjusted discharges (as calculated in (1) above).

' 1t should be stressed that although some of MHS's conduct appears to be consistent with the incentive problems I
identify below, I offer no opinion as to whether MHS has actually acted on those incentives. Addressing that
question would likely require an extremely fact-intensive investigation.

15 See Section 4.1 of the COPA.
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3) Calculate Mission Hospital's "equivalent outpatient discharges" by dividing its outpatient
revenue by its revenue per inpatient discharge (as calculated in (2) above).

4) Calculate Mission Hospital's "total adjusted discharges" by adding its case mix adjusted
discharges and its equivalent outpatient discharges (as calculated in (3) above).

5) Calculate Mission Hospital's "cost per adjusted patient discharge " (CAPD) by dividing
its operating expenses by total adjusted discharges (as calculated in (4) above).

In essence, the COPA calculates the CAPD by first defining a common measure of volume
across both inpatient and outpatient services. The COPA does this by defining a unit of
outpatient service (the "equivalent outpatient discharges") as the volume of outpatient services
that ends up equalizing inpatient revenue per unit and outpatient revenue per unit. This is
illustrated in the Base Case in Table 3 which provides a hypothetical example in which the
hospital is assumed to do 1,200 inpatient procedures at a price of $1,000/procedure, and 800
outpatient procedures at a price of $800/procedure. Here, the "equivalent outpatient discharges"
is calculated so that the price per procedure is equalized at $1,000 for both inpatient and
outpatient procedures. Once outpatient volume is calculated in this way, Table 3 shows how it is

straightforward to then calculate the hospital's "cost per adjusted patient discharge" (based on the
hospital's assumed costs).

Calculating Mission Hospital's CAPD in this way, however, creates a serious incentive problem.
As illustrated in the middle block of Table 3, Mission Hospital can increase outpatient revenue
by increasing outpatient prices. That increased outpatient revenue in turn increases the number
of "equivalent outpatient discharges” that are calculated according to the COPA methodology.'®
That increased number of equivalent outpatient discharges will, in turn, increase total adjusted
discharges, and thus reduce the calculated CAPD: as illustrated in Table 3, the assumed 20
percent outpatient price increase lowers the CAPD from $800 to $762, a reduction of almost 5
percent. Thus, the COPA creates an incentive for Mission Hospital to lower its CAPD, and
make it easier to meet the Cost Cap, by raising outpatient prices."”

The COPA Cost Cap may also create an incentive for Mission Hospital to increase outpatient
volume as a means of lowering the calculated CAPD. Just like an increase in outpatient prices,
increased outpatient volumes increase equivalent outpatient discharges. Increased outpatient
volume, however, will also increase Mission Hospital’s operating expenses. Whether that
increase in outpatient volume increases, or reduces, the CAPD will depend how much the
increase in outpatient volume increases total expenses. This effect is illustrated in the bottom

'® In essence, the COPA defines a unit of outpatient services to be equal to $1,000 worth of outpatient services. If
the prices for all individual outpatient services increase, then the actual volume of outpatient services associated
with that $1,000 of outpatient care has to fall. Thus, even with no change in the actual amount of outpatient care,
the measured volume of outpatient care (i.e., a package of $1,000 of outpatient care) will increase.

7 As discussed in more detail below, the COPA's Margin Cap cannot be relied upon to prevent this increase in
outpatient prices.
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block of Table 3 which shows how increasing outpatient volume by 20 percent in addition to
increasing outpatient prices by 20 percent can further reduce the CAPD.'®

2. Differing scope of the Cost Cap and the Margin Cap

The principal purpose of the Cost Cap is to prevent MHS from meeting its Margin Cap by
pairing price increases with an accompanying increase in costs, and thus keeping margins
unchanged. Yet, the Cost Cap can only prevent this form of regulatory evasion if the scope of
the Cost Cap is as broad as the scope of the Margin Cap.

The COPA's Cost Cap, however, only covers inpatient and outpatient services provided by
MHS's Mission Hospital. Thus, while the Cost Cap prevents MHS from spending money
relating to post-merger price increases on inpatient and outpatient services in Asheville, the Cost
Cap does not prevent MHS from satisfying the Margin Cap by spending merger-related revenues
in other areas, e.g., expanding its geographic reach outside Mission Hospital's PSA, or expanding
the scope of services it provides in Mission Hospital's PSA.

B. Incentive problems created by the Margin Cap

The COPA's Margin Cap creates several undesirable incentives that should be addressed.

1. The COPA creates incentives for MHS to increases its costs

As discussed, MHS has an incentive to evade the Margin Cap by pairing price ircreases in
markets where it enjoys market power with accompanying cost increases. Moreover, the
COPA's Cost Cap cannot be relied upon to prevent these cost increases since the Cost Cap does
not cover all services or geographies. '

2. The COPA may create an unfair competitive advantage for MHS

The COPA's Margin Cap creates an incentive for MHS to engage in cross-subsidization across
markets whereby it raises price in those markets where it has market power, and uses those
revenues to subsidize its operations in other more competitive markets. Thus, the Margin Cap
creates an incentive for MHS to offer particularly low prices when expanding into new
geographic regions (e.g., offering outpatient services in counties other than its PSA) or offering
new services. This willingness to offer particularly low prices, while benefitting consumers in
the short run, could lead to market distortions and create what might be viewed as an unfair
advantage for MHS relative to other competitors.

'® Mission Hospital has, in fact, been increasing its outpatient revenues more rapidly over time than its inpatient
revenues. From 2004 to 2009, Mission Hospital's inpatient gross revenues increased by approximately 57 percent,
while its outpatient gross revenues increased by approximately 77 percent. As a result, outpatient services increased
from approximately 30 percent of Mission Hospital's gross revenue to 33 percent.
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The Margin Cap also creates an incentive for MHS to lower its margin by paying higher-than-
normal prices for certain inputs. This might take the form of MHS being willing to pay more
than others in competitive bidding for hospitals, for empty land on which to build new facilities,
or to outbid rivals when purchasing physician practices.

3. The COPA creates incentives for MHS to expand into low margin
markets

The COPA's Margin Cap requires that MHS's average margin across all services and all
geographies not exceed a specified margin. MHS, however, can reduce its average margin, ‘and
thus make it easier to meet the Margin Cap, by expanding into new services and geographies in
which MHS anticipates realizing a lower-than-average margin.'’

The incentive for MHS to expand operations to lower-margin markets is consistent with the
observation that, by adding McDowell Hospital and Blue Ridge Hospital to its system, MHS has
reduced its average margin subject to the COPA's Margin CAP: as shown in Table 4, by
expanding its scope of operations beyond just Mission Hospital, MHS's operating margin falls
from approximately 5.1 percent to 4.5 percent.?’ Similarly, the margins at two other hospitals
with which MHS is in the process of affiliating (Transylvania Community Hospital and Angel
Medical Center) are also likely to be lower than the margin at Mission Hospital.?! Thus, if either
of those two hospitals were eventually acquired by MHS it would likely further reduce the
average margin that is currently subject to the Margin Cap.

4. The Margin Cap may provide limited relief for commercial payers

Because Medicare and Medicaid payments to hospitals are largely unaffected by competition, the
principal category of payers requiring protection from the reduced competition resulting from the
1995 merger are commercial health plans and their enrollees. The COPA Margin Cap, however,
does not distinguish between MHS's margin on commercial accounts versus its margin relating
to other patients (e.g., Medicare, Medicaid and self-pay/uninsured). To the extent that Medicare
and Medicaid patients represent lower margin business (as generally believed to be the case),
then MHS's margin on commercial patients can exceed the Margin Cap, even though MHS's
average margin will still meet that Margin Cap.

' The COPA's Cost Cap cannot be relied upon to prevent this type of expansion into low-margin services and
geographies: as noted above, the COPA's Cost Cap only covers Mission Hospital's inpatient and outpatient services,
and would not prevent MHS from expanding into other services (e.g., employing more physicians) or into other
geographies.

%% T do not address whether MHS's expansion into these low-margin markets serves some other important public
policy goal, e.g. the infusion of necessary capital or helping to ensure that a hospital can remain open.

2 Although 1 do not have data confirming these relative margins, small rural hospitals such as Transylvania
Community Hospital and Angel Medical Center frequently face significant financial difficulties, with those financial
difficulties oftentimes a reason for why those hospitals seek a relationship with a financially stronger partner.

14




The greater MHS's share of Medicare and Medicaid patients (or more generally, the greater the
share of non-commercial pay patients with low margins), the more that MHS's margin on
commercial patients can exceed the regulated Margin Cap. With the COPA's regulated margin
cap based on margins at comparable hospitals,? then if MHS's payer mix becomes more heavily
weighted towards Medicare and Medicaid than those comparable hospitals, MHS will be able to
increase prices to commercial payers without exceeding the regulated Margin Cap.?

C. The COPA creates incentives for Regulatory Evasion

The COPA creates an incentive for MHS to engage in what economists often refer to as
"Regulatory Evasion," a situation in which a regulated monopolist responds to price regulation in
one market by instead raising prices in a second unregulated market.?* In the context of the
COPA, this evasion can arise if MHS, unable to increase inpatient or outpatient prices because of
regulation, instead increases the price it charges for unregulated services such as physician
services or services at another facility. If MHS can condition the sale of its regulated inpatient or
outpatient services (where it likely has significant market power) on a health insurers'

willingness to also purchase its higher-priced unregulated service, then MHS essentially "shifts"
the market in which it extracts its higher price.”’

The traditional approach to preventing Regulatory Evasion is to attempt to prevent the
monopolist from tying its regulated product to some other unregulated problem. If those ties can
be prevented, then the monopolist can no longer impose a price increase in the secondary market
since consumers no longer need to purchase that higher-priced product as a condition to
purchasing the regulated product.

The COPA currently incorporates language that limits MHS's ability to engage in a tie by
requiring that MHS "shall not require managed-care plans to contract with its employed doctors

2 See Section 4.2 of the COPA..

 According to data provided by MHS, Medicare and Medicaid accounted for approximately 63 percent of its gross
revenue in 2008 (increasing slightly to 65 percent in 2010). This is slightly higher than the nationwide average
across community hospitals in which Medicare and Medicaid accounted for approximately 56 percent of gross
revenue in 2007. (See “The Economic Downturn and Its Impact on Hospitals,” The American Hospital Association,
~ January 2009, page 4). It is also higher than the average for hospitals rated by Moody’s Investors Service as Aa2
and Aa3 in which Medicare and Medicaid accounted for approximately 48 percent and 50 percent of gross revenue,
respectively. These Moody’s credit rated hospitals are particularly relevant because the operating margins at these
hospitals are used in part to determine the operating margin benchmark specified by Section 4.2 of the COPA. (See
“Moody’s U.S. Public Finance — Not-for-Profit Hospital Medians for Fiscal Year 2008,” Moody’s Investors Service,
August 2009, page 21).

* Regulatory evasion can also occur when the second market is regulated, as long as the second market is somehow
“less" regulated.

% It may seem that the solution to Regulatory Evasion is. to expand the scope of regulation by extending price (or
margin) caps to those secondary markets. Expanding the scope of regulation, however, can create a slippery slope
of increased regulatory entanglement in which price (or margin) caps end up being applied to an increasing number

of otherwise competitive secondary markets in an effort to- prevent the monopolist from finding a market in which it
can shift its price increase.
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as a precondition to contracting with it or its constituent hospitals."*® This language, however,
only succeeds in preventing MHS from tying physician services to its sale of hospital services,
while failing to prevent possible ties between Mission Hospital and other MHS services such as
outpatient services in other geographies, or inpatient services provided at other MHS hospitals.

D. MHS conduct appears to be consistent with incentive problems

The incentive problems associated with the COPA regulation appear to be consistent with MHS's

observed conduct and complaints about MHS's conduct that have been voiced by certain
o 27
parties.

1. MHS expansion into other geographies and services

The COPA creates a variety of incentives for MHS to expand its operations into other services
and into new geographies. These incentives are consistent with MHS's historical conduct, as
well as its possible plans for the future:

e MHS historically expanded its hospital network with the acquisition of Blue Ridge
Regional Hospital in Mitchell county and the McDowell Hospital in McDowell county;

e MHS further expanded its hospital network by recently agreeing to manage the
operations of Transylvania Community Hospital in Transylvania county;?*

e MHS has plans to further expand its hospital network to include Angel Medical Center in
Macon county;”

o MHS attempted to expand its scope of hospital operations by bidding to manage the
operations of Haywood Regional Medical Center in Haywood county and the WestCare
Health System with hospitals in Swain and Jackson counties;*°

%6 See Section 5.2 of the COPA.

71t is worth repeating that, while the above-mentioned conduct is consistent with the previously discussed incentive
problems created by the COPA, I have not sought to determine the extent to which the COPA likely caused any of
that conduct. Yet, even without showing that MHS is necessarily acting on these incentives to any significant
degree, it would be prudent to seek to reduce or eliminate those incentive problems.

2% MHS recently announced that it will manage Transylvania Community Hospital and its affiliates as of January 1,
2010. See Mission Health System press release dated December 27, 2010.

¥ According to a recent publication, “[o]n May 13, Angel Medical Center’s Board of Trustees decided to actively
begin exploring a potential partnership with the Asheville-based Mission Health System.” See “Angel Medical
Center and Mission Health System consider partnership,” The Macon County News, May 27, 2010.

% Press release: “HRMC, WestCare move forward together with Carolinas HealthCare System,” Haywood Regional
Medical Center (http://www.haymed.org/about/news-and-events/43-main-news/63-hrmc-westcare-move-forward-
together-with-carolinas-healthcare-system.html),
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o Concerns have been expressed that MHS plans to further expand its scope of employed
physicians; '

e MHS has plans to engage in a joint venture with Pardee Hospital to construct a new
outpatient facility on the Buncombe/Henderson county line;’!

2. MHS expansion into lower margin services

Consistent with MHS's incentive to expand into lower margin services as a means of lowering its
average margin and thus relaxing the margin constraint, MHS continues to expand its
relationships with rural hospitals that enjoy lower margins than the rest of MHS's operations.*?
This comparison of margins is shown in Table 4.

3. Joint contracting across services and geographies

Regulatory Evasion could be achieved by MHS tying the sale of Mission Hospital's inpatient and
outpatient services to the sale of some other more competitively provided service. This is
consistent with what I understand MHS's contracting practice to be. In particularly, I understand
that, while MHS typically enters into separate contracts at separate rates for its different services
(e.g., it does not charge the same rates for Mission Hospital as it does for its Blue Ridge
hospital), there is at least some degree of informal linkage between these contracts. I also
understand that the contracting personnel at MHS and at the managed care plans are generally
the same individuals, and the contracts for MHS's different hospitals and services are generally
negotiated concurrently.

4. Concerns about "unfair competition”

In the course of my interviews, some providers have expressed concerns that, as MHS has
expanded the geographic scope of the services it offers, those providers will be at a competitive
disadvantage. To some extent, this concern may simply reflect a competitor's normal concern
that, as a new rival comes to town, there will be some loss of business.*

Concerns about MHS's entry into new geographic or service markets, however, are also
consistent with the fear that MHS is competing on an unequal competitive footing. In particular,
concerns about competing with MHS may stem from MHS's potential incentive to cross-

3! Press release: “Mission and Pardee Announce Collaboration to Expand Healthcare Services,” Mission News, July
1, 2010 (http://www.missionhospitals.org/ body.cfm?id=111&action=detail&ref=141).

% policymakers will have to decide whether they view this incentive effect of the COPA as a good, or a bad, thing.
While MHS's incentive to acquire those hospitals may reflect a market distortion caused by the COPA,
policymakers may ultimately conclude that the benefits of the financial support that MHS provides those hospitals
outweighs any harm from that market distortion.

% This concern would be heightened if the entrant came to town with a reputation for high quality service and the
ability to offer certain services that the incumbent was less capable of offering.
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subsidize services and offer lower-than-normal prices on new services so as to avoid exceeding
the Margin Cap, or to offer higher-than-normal prices when competing to acquire physician
practices or existing healthcare facilities.

V. ADDRESSING THE INCENTIVE PROBLEMS CREATED BY THE COPA

To address the previously discussed incentive problems, I recommend several modifications to
the COPA.

A. Changing the Margin Cap to a market-specific Price Cap

I recommend that the COPA replace its existing Margin Cap with a Price Cap that limits the
annual amount by which an aggregated measure of price can increase. Perhaps the most
important reason for recommending this change is that the usual reasons for relying on a margin
cap rather than a price cap do not apply here. As previously discussed, economists typically rely
on margin caps when a price cap is not workable. This is most often the case when there are
likely to be significant unobservable cost changes over time that would otherwise necessitate
changes in the price cap. Absent a means to either observe underlying cost changes, or to
observe how prices should be changing by looking at other (competitive) markets, a price cap
may be impractical. Those impediments to a price cap, however, do not exist here. In particular,
price changes over time can be regulated to ensure they do not exceed price increases at
comparable hospitals in competitive markets.

Switching from a margin cap to a price cap should improve regulation in several ways. First, a
price growth cap is a more direct means of addressing the concern that the 1995 merger created
market power that allows MHS to raise price. Second, a price cap eliminates MHS's ability to
evade the margin cap by inflating expenses along with prices. Third, a price cap eliminates the
incentives that a margin cap can create for cross-subsidization, creating unfair competition, and
creating distorting incentives by promoting MHS entry into low-margin markets. Fourth,
switching from the Margin Cap to a price cap will make it easier for regulators to focus the
regulation on those markets originally affected by the 1995 merger: inpatient and outpatient
services at Mission Hospital.** -

In designing a new Price Cap for the COPA, the following considerations should apply:
o The Price Cap should regulate rates of change over time, not absolute levels.*

o There should be separate Price Caps that apply to inpatient and to outpatient services.

* This focus would be much more difficult to achieve with a Margin Cap given the difficulties that would arise in
allocating costs that were common across a variety of services or different geographies.

% This approach, unfortunately, locks in any excessive rates that Mission Hospital may already be charging.
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e The Price Cap should apply only to those markets originally affected by the merger:
inpatient and outpatient services in Mission Hospital’s PSA.

o The Price Cap should only apply to, and be calculated with respect to, commercial
payers.”® This focus on commercial payers is consistent with the view that the original
merger only affected competition for commercial contracts, and thus the regulation
should only be directed at controlling price increases to that payer segment.

Calculating Mission Hospital's price for use in a price cap will involve three steps. First, a
measure of Mission Hospital's case-weighted output should be defined, separately for inpatient
and for outpatient services.”’- Second, Mission Hospital's net patient revenue should be
determined, separately for inpatient and for outpatient services. Third, net patient revenue
should be divided by case-weighted output to obtain an average case-mix adjusted price across
all inpatient services, and across all outpatient services. Increases in these case-mix adjusted
prices can then be restricted to not exceed increases of a suitably defined index.>®

Should the State replace the Margin Cap with a Price Cap, the State needs to decide whether that
Price Cap should encompass the services that MHS hopes to offer at its proposed joint venture
facility to be located on the Buncombe/Henderson county line.** As discussed below, a decision
not to extend the Price Cap to cover those joint venture services.may create strong incentives for
MHS to engage in regulatory evasion whereby it seeks to force payers to purchase services from
the joint venture but pay prices that exceed competitive levels. Thus, the State's decision not to
extend the Price Cap to those services should depend on its comfort that it can prevent such
Regulatory Evasion. Ultimately, however, I believe that the State can sufficiently limit concerns

regarding Regulatory Evasion so that it is not necessary to extend the Price Cap to cover the joint
venture's services. , ’

38 I recommend that the Price Cap apply to MHS's net revenues across all commercial payers rather than having the
cap apply to each individual payer. A payer-specific Price Cap may be impractical and undesirable for several
reasons. First, a payer-specific cap would leave open the question of how much MHS could charge a new payer. If
no restrictions applied, the MHS would have strong incentives to charge a very high initial price so that subsequent
growth would leave the Price Cap at a very high level. Such incentives would also reduce the likelihood that new
payers would seek to enter the Asheville area, an undesirable outcome given the apparently very high payer
concentration in the Asheville region. Second, a payer-specific cap would be more difficult to practically implement
given that hospital rates to payers typically depend significantly on payer volume.

*7 For inpatient services, this can be done in the same way that case-mix adjusted discharges are calculated for
purposes of the COPA's Cost Cap (see Section 4.1 of the COPA). For outpatient services, a comparable approach
can be used; such approaches are used, for example, by the Centers for Medicare and Medicaid Services for use in
the Outpatient Prospective Payment System.

*¥ The COPA already uses a Producer Price Index for general medical and surgical hospitals, as well as an index of
comparable hospitals (see Section 4.1 of the COPA) in calculating acceptable cost changes.

% See note 31. '
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B. Dropping, or revising, the Cost Cap

The principal motivation for the COPA's Cost Cap is to prevent MHS from increasing
expenditures as a means of satisfying the Margin Cap. Once the Margin Cap is replaced by a
Price Cap, however, the Cost Cap is largely relegated to providing "backup regulation" in the
event that the Price Cap is imperfect. Accordingly, as long as the State replaces the COPA's
Margin Cap with a Price Cap, the State should consider dropping the COPA's Cost Cap entirely.

Should the State choose to retain the Cost Cap as a type of regulatory backup to the Price Cap,
that Cost Cap should be revised to eliminate the incentive that it currently gives Mission Hospital
to increase outpatient prices, and possibly expand outpatient volume, as a means of reducing the
estimated cost per adjusted patient discharge. As previously noted, this problem stems from how
the COPA calculates equivalent outpatient discharges, and it can be addressed by adopting the
following two changes.

e Adopt a separate Cost Cap for inpatient services and for outpatient services. Separating
the Cost Cap for inpatient and outpatient services means that it is no longer necessary to
find a common output measure for both inpatient and outpatient procedures.® As
previously discussed, this need to find a common measure of output created the incentive
for MHS to increase outpatient prices and possibly outpatient volumes.

o Calculate Case-Weighted Outpatient Discharges. Case-weighted outpatient discharges
should be calculated in the same way that outpatient volume is calculated when
estimating an average outpatient price for use in a new Price Cap.*!

C. Reducing Regulatory Evasion concerns

Replacing the Margin Cap with a Price Cap, and then limiting that Price Cap to just Mission
Hospital's inpatient and outpatient services, increases incentives for MHS to engage in
Regulatory Evasion in which it would instead raise prices in unregulated secondary markets such
as physician services. As mentioned above, this concern may be particularly acute with respect
to MHS's proposed joint venture with Pardee Memorial Hospital.

The cleanest means of preventing Regulatory Evasion is to prevent tying, explicit or otherwise.
Accordingly, the COPA's existing language prohibiting tying of physician services should be
extended to prevent MHS from requiring managed care plans to contract with any of its

“ This may, however, create certain problems relating to allocation of costs that are common to both inpatient and

outpatient services, e.g., certain corporate costs, certain facilities costs, and certain capital costs associated with
technology that is used for both inpatient and outpatient procedures.

! See note 37 above.,
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employed physicians or any other MHS service provider as a precondition to contracting with
Mission Hospital.**

Imposing a regulatory prohibition on tying, however, may be insufficient to completely solve the
Regulatory Evasion problem: firms often have a variety of ways of imposing ties that are not
clearly in violation of regulatory language.® Accordingly, the State should be vigilant in
guarding against such tying, whether explicit or implicit, and particularly with respect to the
proposed joint venture with Pardee Memorial Hospital where incentives to engage in Regulatory
Evasion might be particularly strong.

Should the State become concerned that that a "no tying" restriction will be insufficient to protect
against Regulatory Evasion, the State may wish to add language in the COPA that gives the State
the option of making such tying more difficult by requiring a contracting firewall between
MHS's inpatient and outpatient services at Mission Hospital and the other services it provides.
This contracting firewall could include the following elements:

o That the COPA require MHS to establish distinct contracting teams: one of which
focuses on MHS's contracts relating to Mission Hospital in Asheville and its operations,
the other of which focuses on all other services and geographies (including all physician-

related contracts and contracts with McDowell Hospital and Blue Ridge Regional
Hospital);

e That the two MHS contracting teams maintain an information firewall to prevent
communications or coordination across contracting;

e That MHS does not engage in simultaneous contracting for Mission Hospital and any
other MHS service provider (¢.g., McDowell Hospital).

“2 The joint venture may also create strong incentives to engage in another form of Regulatory Evasion: substitution
of where MHS offers its services: if services offered at Mission Hospital are covered by the price cap, but similar
services offered at the joint venture are not covered by the price cap, then MHS has incentives to shift patients from
the regulated Mission Hospital to the unregulated joint venture (presuming that MHS can tie the sale of those joint
venture services in a way that allows it to realize higher-than-competitive prices at the joint venture). In fact, I
understand that an express goal of MHS is to shift the location where it treats many of its patients from Mission
Hospital to the new joint venture facility. 1 note, however, that Mission Hospital argues that such shifting is an
important means of improving healthcare quality and access to care given its concern that Mission Hospital has little
slack capacity. Thus, by shifting patients, MHS has indicated that it hopes to better serve the community by
focusing on more complex care at Mission Hospital while shifting less complex care to other sites that may be closer
to where patients actually live. If, however, tying between Mission Hospital and the joint venture can be prevented,
then MHS can pursue its goal of shifting patients, and thus benefitting consumers, without raising any concomitant
concerns about Regulatory Evasion.

® The alternative regulatory approach of trying to prevent regulatory evasion by extending price (or margin)
regulation into otherwise unregulated secondary markets, however, seems even less attractive and less beneficial to
consumers.
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The value of a contracting firewall, however, is unclear. In particular, a contracting firewall is a
cumbersome regulatory obligation that may create inefficiencies for both payers and MHS.*
Moreover, even contracting firewalls often fail to operate as cleanly and as effectively as might
be wished. As a result, I recommend that, even if the State opts to include language in the COPA
regarding contracting firewalls, those firewalls only be imposed if the State concludes that tying

is occurring in a way that cannot otherwise be prevented through the "no tying" language of the
COPA.

VI. THE COPA'S RESTRICTIONS ON PHYSICIAN EMPLOYMENT

The COPA's restrictions on physician employment do not appear necessary to address concerns
that the 1995 merger reduced competition relating to physician services. Those restrictions also
appear to be of limited value in preventing a merger-related problem associated with MHS
foreclosing competition with rival hospitals by restricting those rival hospitals' access to
physicians. As a result, I recommend that the State consider dropping the COPA's Physician
Employment Cap, and instead let MHS's acquisitions of physician practices be governed by the
same laws and regulations that govern other hospitals.

A. The 1995 merger did not significantly reduce physician competition

At the time of the 1995 merger, neither of the merging Asheville hospitals employed a
significant number of physicians. As a result, the merger did not significantly increase Mission
Hospital's market power with respect to physician services. It follows that COPA regulation of
physician services is not necessary to counter any merger-related creation of market power. **

B. The 1995 merger and foreclosure concerns

Physician employment by MHS creates a potential foreclosure concern involving MHS
employing physicians as a means of harming rival hospitals. To the extent such foreclosure is
deemed possible, and that the 1995 merger increased the either likelihood of, or effects from,
such foreclosure, the COPA's Physician Employment Cap may be warranted. As discussed
below, however, I have seen little evidence that such foreclosure concerns are sufficiently likely
to warrant restrictions on how many physicians MHS can employ. ‘

*“ My discussions with payers, however, indicate that, despite the inefficiencies that firewalls and sequential
contracting will likely create, they tend to either support, or be neutral towards, requiring such a firewall.

1 have also considered whether the merger might have resulted in buy-side market power (typically referred to by
economists as "monopsony power"). Yet, even if the merger had created buy-side market power (a supposition for
which I have seen no evidence), a cap on physician employment would not be the proper regulatory solution.
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1. Foreclosure concerns and rationale for a Physician Employment Cap

In the course of my interviews with different health care providers in WNC, several MHS rivals
have expressed a variant of the following type of foreclosure concern. By employing physicians,
MHS may be able to cause those physicians to shift their admissions from rival hospitals to MHS
(their new employer). By employing enough physicians, MHS might reduce admissions at rival
hospitals by so much that those rival hospitals become financially, and thus compressively,
weakened.”® In addition, by employing enough physicians who previously admitted at rival
hospitals, MHS might increase the importance of MHS, and reduce the importance of those rival
hospitals, to managed care plans. This, in turn, would make it more difficult for those managed
care plans to drop MHS hospitals from their network, and thus result in reduced competition.
Thus, a cap on the number of physicians that MHS can employ might be necessary to prevent
such foreclosure.

The foregoing foreclosure concern is also generally consistent with the COPA's existing
Nondiscrimination restrictions.*” Those restrictions prevent MHS from requiring physicians to
render services only at MHS hospitals, consistent with an underlying foreclosure concern. The
COPA's nondiscrimination restrictions do not, however, apply to MHS's employed physicians.
Thus, the COPA's Physician Employment Cap can be viewed as a complement to the
Nondiscrimination restriction by helping to ensure that MHS does not control too many
physicians' admitting decisions, and thus cannot put rival hospitals at too much at risk of having
MHS cut off their access to the physicians that they rely upon for patients.

2. The likelihood of successful foreclosure by MHS

In order for the foreclosure concern to be appropriately addressed by the COPA (rather than
other antitrust or competition laws that address foreclosure concerns), the foreclosure concern
should be related to the 1995 merger. The evidence, however, provides little support for the
belief that the 1995 merger increased the likelihood that such a foreclosure by MHS would be
successful.

The most likely means by which the 1995 merger might have increased foreclosure concerns is
that the merger may have given MHS the ability to "force" physicians into employment contracts
that they otherwise would rejected.*® The evidence, however, suggests that MHS is not in a
position where it can force such employment contracts on physicians.

* Whether or not this shift in admitting patterns would occur in reality is unclear. I understand that MHS claims
that, for physicians located outside of Buncombe County, it does not necessarily seek to change that physician’s
admitting patterns. At this point, the empirical evidence relating to such practice acquisitions is too sparse to
properly evaluate this issue.

“7 See Section 6.1 of the COPA.

“ Perhaps the only other possible linkage between the 1995 merger and the foreclosure concern is that the 1995
merger likely increased the harm that would likely result from foreclosure (if, in fact, MHS successfully engaged in
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e MHS's employment of a physician will have the greatest impact on a rival hospital when
that physician admits a significant number of patients to the rival hospital.” Yet
physicians that already rely heavily on a rival hospital would be the least vulnerable to
pressure from MHS. Conversely, those physicians that are most vulnerable to MHS
pressure would be the ones that admit most of their patients to Mission Hospital, meaning
that rival hospitals would lose little if those physicians began admitting exclusively to
Mission Hospital.”®

e There have been instances in which MHS has sought to employ a physician, yet that
physician has turned down MHS's offer and instead remained unaffiliated or else
affiliated with a different organization.

e One of the factors behind the recent departure of MHS's CEO is that local physicians
were unhappy with what they perceived to be excessive pressure from MHS regarding
the nature of their affiliation with MHS.”' Thus, MHS's ability to force employment
contracts on local physicians appears quite limited.

C. Restrictions on physician employment may harm consumers

In assessing whether to eliminate the COPA's restrictions on physician employment, the State
should consider what, if any, consumer harm may result from those restrictions. Such harm
should be balanced against what the previous discussion suggests are limited benefits from those
restrictions.

The Physician Employment Cap may cause harm in several ways. First, unnecessarily regulating
MHS with respect to physician services may effectively handicap MHS in its ability to compete

a foreclosure strategy). The 1995 merger increases the harm from foreclosure since, by significantly reducing
competition for inpatient hospital services, further reductions in competition due to foreclosure would likely be even
more problematic. This linkage between the 1995 merger and the foreclosure concern, however, appears to be a
relatively tenuous basis for using the COPA to guard against foreclosure rather than existing antitrust laws that
would also prohibit such conduct.

 This suggests, however, that the COPA's Physician Employment Cap may be targeting the wrong physicians:
rather than limit MHS's employment of primary care physicians in Buncombe and Madison counties — physicians
that are already typically admitting almost exclusively to Mission Hospital — the cap should perhaps apply instead to
physicians in the outlying counties that are more likely to otherwise be admitting to Mission Hospital's rival
hospitals.

%0 Consider, for example, data on the admitting patterns for the top 50 physicians at one of Mission Hospital's local
hospital rivals. These physicians, who collectively accounted for approximately 99 percent of all inpatient

admissions at that hospital, made no admissions to Mission Hospital. Absent admissions to Mission Hospital, MHS
is unlikely to have significant leverage over those physicians.

5! See “Trauma Center,” Business North Carolina, April 2010 and “Mission Exit Reflects Trend,” Asheville Citizen-
Times, November 1, 2009.
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with other health care providers.® At least one payer I spoke to indicated that many physician
practices in the WNC region were likely to be acquired in the future — either by a larger
physician group, another hospital, or another health system (e.g., Novant Health or the Carolinas
Healthcare System). A view was expressed that, of all these possible suitors for a physician
practice, MHS might be the most desirable.

Second, preventing MHS from acquiring certain physician practices will reduce physicians'
options. In some cases, this may mean that physicians leave the region (or decide not to come to
the region in the first place). For physicians intent on selling their practice, the elimination of
MHS as a potential bidder for that practice may significantly reduce the value that physicians
receive for their practice.

Third, the Physician Employment Cap may preclude MHS from bringing new physicians to
town. Bringing new physicians to town, however, is the type of output expansion that is likely to
be procompetitive. The current Physician Employment Cap, however, would prohibit such
recruitment of new physicians if it ended up pushing MHS over the 20 percent cap.”

Perhaps most important, to the extent that MHS can successfully integrate its acquired physicians
in a way that will lower overall healthcare costs and increase quality, then preventing MHS from

acquiring those physician practices could end up denying consumers the benefits of lower prices
and better outcomes.>*

D. Balancing likely benefits and harm from the Physician Employment Cap

Balancing the potentially significant downsides to the Physician Employment Cap against the
weak merger-related justifications, I recommend that the Physician Employment Cap be dropped
from the COPA. '

%% According to the American Hospital Association, 65 percent of community - hospitals are making efforts to
increase the number of employed physicians. See “The State of America’s Hospitals — Taking the Pulse, Results of
AHA Survey of Hospital Leaders,” March/April 2010, The American Hospital Association.

%3 The COPA contains provisions by which MHS can appeal the cap (see Section 8.3 of the COPA). Yet, even if an

appeal were possible, the need to go through the appeal process likely constitutes a significant disincentive to pursue
such physician recruitment.

* See, for example, articles co-authored by MHS's new CEO, Ronald A. Paulus, M.D., that describe benefits that he
helped to achieve at the Geisenger Clinic which pursued an active strategy of physician integration (“Continuous
Innovation In Health Care: Implications Of The Geisinger Experience,” Ronald A. Paulus, Karen Davis, and Glenn
D. Steele, Health Affairs, Volume 27, Number 5, September/October 2008, pages 1235 to 1245; “How Geisinger’s
Advanced Medical Home Model Argues The Case For Rapid-Cycle Innovation,” Ronald A. Paulus et al., Health
Affairs, November 2009, pages 2047 to 2053; “ProvenCare - A Provider-Driven Pay-for-Performance Program for
Acute Episodic Cardiac Surgical Care,” Ronald A. Paulus et al., Annals of Surgery, Volume 246, Number 4,
October 2007, pages 613 to 623; “The Electronic Health Record and Care Reengineering: Performance
Improvement Redefined, Ronald A. Paulus et al., Redesigning the Clinical Effectiveness Research Paradigm:
Innovation and Practice-Based Approaches: Workshop Summary, National Academy of Sciences, 2010, pages 221
to 265; “Value and the Medical Home: Effects of Transformed Primary Care,” Ronald A. Paulus et al., The
American Journal of Managed Care, Volume 16, Number 8, August 2010, pages 607 to 615.).
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Should the Physician Employment Cap be retained, however, the State should consider adjusting
that cap in a number of regards, including expanding the scope (both with respect to covered
specialties and covered geographies), and allowing for exceptions relating to single-practice
physician groups or for physicians that move into the Asheville area. The State should also
require additional documentation by which MHS demonstrates its compliance with this aspect of
the COPA regulation.

E. Other laws limit hospitals’ ability to employ physicians

Dropping the Physician Employment Cap from the COPA will not leave MHS free to acquire as
many physician practices as it likes. Rather, even though no longer subject to the COPA's
restrictions, MHS will be subject to the same regulatory and legal constraints facing any other
party with respect to acquiring competing physician practices.*

The extent to which MHS can acquire more physician practices without running afoul of existing
antitrust laws will depend on the extent to which MHS can show that the likely benefits of such
acquisitions will outweigh the likely competitive harm.’® MHS can then decide for itself
whether to increase its share of physicians above 20 percent of the market, with that decision
based in part on whether it believes such acquisitions will prompt an antitrust investigation and
its expectations about the likely outcome of any such investigation.

% I assume that MHS will not be able to avoid such constraints by claiming some type of State Action exemption.

% See, for example, The U.S. Department of Justice/Federal Trade Commission 1996 Statements of Antitrust
Enforcement Policy in Health Care. The potential costs and benefits of allowing greater physician concentration are
also actively being debated in the context of policy discussions about Accountable Care Organizations ("ACOs")
See, for example, the October, 2010 volume of Competition Policy International, including the following articles:
Braun, C., "Clinical Integration: The Balancing of Competition and Health Care Policies;" Fischer, A. and Marx,
D., "Antitrust Implications of Clinically-Integrated Managed Care Contracting Networks and Accountable Care
Organizations;" and Vistnes, G., "The Interplay Between Competition and Clinical Integration: Why the Antitrust
Agencies Care About Medical Care."
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C Charles River
Associates

GREGORY S. VISTNES Ph.D. Economics,

. . Stanford University
Vice President

M.A. Economics,
Stanford University

B.A. Economics,
University of California at
Berkeley (with High Honors)

Dr. Vistnes is an antitrust and industrial organization economist who works in a broad array of
industries, including financial services, insurance, defense and aerospace, medical equipment,
chemicals, software, energy, pharmaceuticals, steel, and various retail and industrial products. Dr.

Vistnes is also an expert in the healthcare industry where he has frequently testified, published, and
spoken at professional conferences.

In the course of his work, Dr. Vistnes regularly presents his analyses to the U.S. Department of
Justice (DOJ) and the U.S. Federal Trade Commission (FTC). He also provides economic analyses
for clients involved in private antitrust litigation, for clients involved in matters before state attorney
generals, and for firms interested in anticipating the competitive implications of alternative
strategies. Dr. Vistnes has also provided expert testimony in a variety of antitrust matters, both on
behalf of private sector firms and government antitrust agencies.

Prior to joining CRA International, Dr. Vistnes was the Deputy Director for Antitrust in the Federal
Trade Commission’s Bureau of Economics. In that position, he supervised the FTC’s staff of
approximately 40 Ph.D.-level antitrust economists and directed the economic analysis of all antitrust
matters before the FTC. Before that, he served as an Assistant Chief in the Antitrust Division of the
U.S. Department of Justice. At both the FTC and DOJ, Dr. Vistnes headed analytical teams
responsible for investigating pending mergers and acquisitions or alleged anticompetitive behavior.
As part of his duties, he regularly advised key agency decision makers, including FTC
commissioners and the Assistant Attorney General for Antitrust.

REPRESENTATIVE PROJECTS AND INDUSTRY EXPERTISE

e Real Estate. Dr. Vistnes served as the testifying expert for the DOJ in their multi-year
litigation U.S. v. National Association of Realtors (NAR) regarding NAR's ruies on how real
estate brokers could use the Internet to compete. Dr. Vistnes has also testified before
several states regarding competition the title insurance industry, and worked on several
mergers (e.g., Fidelity/LandAmerica) involving title insurance providers.

o Aftermarkets. Dr. Vistnes testified before a jury in the Static Control Components v.
Lexmark Intemational litigation relating to replacement toner cartridges for laser printers.
The jury agreed with Dr. Vistnes' opinion that the evidence showed that the aftermarket of
replacement toner cartridges was the appropriate relevant market.
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e Insurance and Financial Services. Dr. Vistnes has testified and provided analyses to both
state and federal competition authorities regarding mergers of both insurance carriers
(e.g., MetLife/Travelers) and insurance brokers (e.g., Aon/Benfield). Dr. Vistnes has also
analyzed price fixing claims regarding initial public offerings (IPOs) and private equity firms.

* Healthcare and Medical Products and Equipment. Dr. Vistnes has provided court testimony
and economic analyses relating to hospital mergers, hospital certificate of need
applications, health plan mergers, and physician conduct. He has also provided analyses
and testimony related to mergers and conduct issues relating to MRI providers, medical
products and equipment, and medical technology.

o Computer Software and Technology. Dr. Vistnes has provided economic analyses in
several software mergers that helped the merging parties avoid a second request by the
government. Examples include matters involving software that provides security for internet
websites; billing software used by large health plans; and the provision of electronic
business-to-business services between trading partners.

o Energy. Dr. Vistnes has provided economic analyses of several antitrust matters in
different sectors of the energy industry, including the oil, electricity, gas pipelines and gas
storage sectors. In addition to overseeing the FTC's economic analyses of mergers such
as BP/Arco and Mobil/Exxon, Dr. Vistnes has also presented his analyses to the
Department of Justice regarding price fixing claims in this industry.

o Price Fixing Cases. Dr. Vistnes has provided analyses and reports regarding price fixing
cases in the chemicals industry. Dr. Vistnes’ work in these matters helped to determine the
relevant scope of products affected by the alleged conspiracy, the time periods over which
price effects may have arisen, and the magnitude of any damages associated with the
conspiracy. Dr. Vistnes’ work in this area has been used both in presentations to the
Department of Justice and in private litigation. .

PROFESSIONAL EXPERIENCE
2000-Present Vice President, CRA International, Washington, D.C.
Dr. Vistnes' work focuses on analyzing antitrust and competition issues such as:

e Horizontal and vertical mergers;

e Contractual provisions such as exclusivity provisions, most favored customer
clauses, bundling provisions, and price discount schedules:

o Intellectual property and antitrust;
=  Price fixing and conspiracy allegations; -

o Class action litigation.
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19972000

1996-1997

Deputy Director for Antitrust, Bureau of Economics, U.S. Federal Trade
Commission, Washington, D.C.

Directed the economic analyses of all antitrust matters before the Commission.

Briefed Commissioners and the Director of the Bureau of Economics regarding
all antitrust matters before the Commission, including mergers, vertical
restraints, and joint ventures.

Advised the Commission on whether to challenge mergers or other
anticompetitive activities.

Developed strategies for the investigation and litigation of antitrust matters
before the Commission.

Directed the FTC’s antitrust staff of 55 Ph.D. economists, managers, and
support staff.

Assistant Chief, Economic Regulatory Section, Antitrust Division, U.S. Départment
of Justice, Washington, DC.

Directed economic analyses at the Antitrust Division in the health care and
telecommunications industries;

Briefed the Assistant Attorney General and Deputies on the economic aspects
of health care and telecommunications matters;

Played a key role in writing the 1996 Department of Justice/Federal Trade
Commission’s Statements of Antitrust Enforcement Policy in the Health
Care Area; ’ ‘

Led the Antitrust Division's economic analyses of hospital and HMO mergers
and/or joint ventures in the health care industry;

Directed the economic analyses of Bell Operating Company mergers;

Headed DOJ's economic assessment of the conditions under which Bell
Operating Companies should be allowed to enter into long-distance markets;

Directed the economic analyses of the wave of radio station mergers following
passage of the 1996 Telecommunications Act.
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1995-1996

1990-1995

1988-1890

1987-1988

Manager, Health Care Issues Antitrust Division, U.S. Department of Justice,
Washington, DC.

Directed the economic analyses of all health care matters at the Division.

Staff Economist, Antitrust Division, U.S. Department of Justice, Washington, DC.

Analyzed antitrust and competition-related matters in the health care,
entertainment, natural resources, and industrial machinery industries;

Designated as the Antitrust Division's economic testifying expert in numerous
hospital mergers;

Analyzed hospital and HMO mergers, physician joint ventures, healthcare
information exchanges, and physician/hospital affiliations and mergers;

Played a key role in writing the 1993 and 1994 Department of Justice/Federal
Trade Commission’s Statements of Antitrust Enforcement Policy in the Health
Care Area; :

Designated as DOJ's Economic Representative to President Clinton's 1993
White House Task Force on Health Care Reform.

Economic Consultant, Putnam, Hayes and Bartlett, Washington, DC.

Analyzed health care matters;

Wrote strategy reports for clients interested in directing the course of health
care reform at the local and federal levels;

Developed pricing methodologies to promote competition in the electric
utility industry.

Visiting Professor, Department of Economics, University of Washington, Seattle.

Taught graduate and undergraduate health care economics, industrial
organization & strategic firm behavior, and intermediate price theory.
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SELECTED INDUSTRY EXPERTISE

e Healthcare

o Chemicals

e Insurance

s  Software

o Financial Markets

* Pharmaceuticals

¢  Supermarkets

e Aerospace and Defense

e Medical Equipment and Services

e Energy
ORAL TESTIMONY
Wendy Fleischman, et al. v. Albany Medical Center, et al., U.S. District Court, Northern District of
New York (Case No. 08-CV-0765/TJM/DRH), July 2009 and January 2010. [Deposition testimony

on behailf of plaintiff class]

Pat Cason-Merenda et al. v. Detroit Medical Center, et al., Eastern District of Michigan, Southern
Division (Case No. 06-15601), April 2009. [Deposition testimony on behalf of plaintiff class]

Munich Reinsurance Group Application for the Acquisition of Control of Hartford Steam Boiler.

Testimony before the Commissioner of Insurance of the State of Connecticut, March 2009. [Oral

hearing testimony on behalf of Munich Reinsurance Group]

United States of America v. National Association of Realtors. U.S. District Court (Northern District
of lllinois — Eastern Division), July 2007 and December 2007. [Deposition testimony on behalf of
the U.S. Department of Justice]

Funeral Consumers Alliance, Inc., et al. v. Service Corporation International, et al.. U.S. District
Court (Southern District of Texas), Civil Action 3H-05-3394, July 2007. [Deposition testimony on
behalf of Funeral Consumers Alliance, Inc.]

Static Control Components v. Lexmark International. U.S. District Court (Eastern District of

Kentucky at Lexington), June 2007. (Trial and deposition testimony on behalf of Static Control
Components, Wazana Brothers International and Pendl Companies]
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Saint Alphonsus Diversified Care, Inc. v. MRI Associates, LLP; and MRI Associates, LLP v. Saint
Alphonsus Diversified Care, Inc. and Saint Alphonsus Regional Medical Center. District Court for
the Fourth Judicial District of the State of Idaho, May 2007. [Deposition testimony on behalf of Saint
Alphonsus Regional Medical Center]

Louisiana Municipal Police Employees’ Retirement System, et al., v. Crawford, et al., and Express
Scripts, Inc. v. Crawford, et al. Del. Ch., C.A., No. 2635-N and 2663-N, February 2007. [Deposition
testimony on behalf of Caremark Rx, Inc.]

MetLife, Inc. Application for the Acquisition of Control of The Travelers Insurance Company.
Testimony before the Commissioner of Insurance of the State of Connecticut, June 2005. [Oral
hearing testimony on behalf of MetLife]

Group Hospitalization and Medical Services, Inc. (GHMSI)/CareFirst Hearing. Testimony before the
Department of Insurance, Securities and Banking, Washington, DC, March 2005. [Oral hearing
testimony and written report on behalf of GHMSI]

Holmes Regional Medical Center, Inc. v. Agency for Health Care Administration and Wuesthoff
Memorial Hospital, Inc., State of Florida Division of Administrative Hearings, Tallahassee, FL,
December 2004. [Trial and deposition testimony on behalf of Holmes Regional Medical Center]

Application of The St. Paul Companies for the Acquisition of Control of Travelers Property and
Casualty Corp. Testimony before the Commissioner of Insurance of the State of Connecticut,
February 2004. [Oral hearing testimony on behalf of The St. Paul Companies and Travelers]

Anheuser-Busch Companies, Inc. Metal Container Corporation, and Anheuser-Busch, Inc. v. Crown
Cork & Seal Technologies Corporation. U.S. District Court (Western District of Wisconsin), October
2003. [Deposition testimony on behalf of Crown Cork'& Seal] |

Wal-Mart Stores v. the Secretary of Justice of the Commonwealth of Puerto Rico. U.S. District
Court (District of Puerto Rico), December 2002. [Trial testimony on behalf of Wal-Mart]

United States v. North Shore Health System and Long Island Jewish Medical Center. U.S. District

Court (Eastern District of New York), August 1997. [Trial and deposition testimony on behalf of the
U.S. Department of Justice]

SELECTED EXPERT REPORTS AND WRITTEN TESTIMONY

Yakima Valley Memorial Hospital v. Washington State Department of Health, U.S. District Court,
Eastern District of Washington (Case CV-09-3032-EFS). Expert report submitted on behalf of
Yakima Valley Memorial Hospitals, April 2010.

DAW Industries, Inc. v. Hanger Orthopedic Group and Otto Bock Healthcare, U.S. District Court,

Southern District of California (Case 06-CV-1222 JAH (NLS)). Expert report submitted on behalf of
Otto Bock Healthcare, May 2009.
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Hometown Health Plan, et al., vs. Aultman Health Foundation, et al., Court of Common Pleas,
Tuscarawas County, OH (Case No. 2006 CV 06 0350). Expert report submitted on behalf of
Hometown Health Plan, March 2008.

Texas Title Insurance Biennial Hearing, Docket Nos. 2668 and 2669. Pre-filed direct testimony on
behalf of Fidelity National Financial, Inc., January 2, 2008.

An Economic Analysis of Competition in the Title Insurance Industry. Report on behalf of Fidelity
National Financial, Inc., submitted to the US GAO, March 20, 2006.

The St. Paul Companies/Travelers Property and Casualty Corp Merger. Expert report on behalf of
St. Paul and Travelers, submitted to the California Department of Insurance, February 2004,

Granite Stone Business International (aka Eurimex) v. Rock of Ages Corporation. International
Court of Arbitration, ICC Arbitration No. 11502/KGA/MS. Expert reports submitted on behalf of
Granite Stone Business International, October 2002 and March 2003.

General Electric/lHoneywell Merger. Expert reports (co-authored with Carl Shapiro and Patrick Rey)
on behalf of Genera! Electric, submitted to the U.S. Department of Justice and the European
Commission, 2001.

United States and State of Florida v. Morton Plant Health System, Inc., and Trustees of Mease
Hospital. U.S. District Court (Middle District of Florida — Tampa Division). Expert report on behalf of
the U.S. Department of Justice, May 1994, '

SELECTED PRESENTATIONS

“Interpreting Evidence Regarding Price Effects in Consummated Mergers,” ABA Spring Meetings,
Washington, DC, April 2010.

“Are There Different Rule of Reason Tests for Vertical and Horizontal Conduct?” ABA Joint Conduct
Committee, teleconference presentation, June 2009,

“The Economics of Information Sharing and Competition,” ABA Section on Business Law,
Vancouver, BC, April 2008,

“United States versus the National Association of Realtors; The Economic Arguments and
Implications for Trade Associations,” ABA Spring Meetings, Washington, DC, March 2009.

“The Use of Price Effects Evidence in Consummated Merger Analysis,” ABA Section of Antitrust
Law, teleconference presentation, February 2009.

“Competition in the Title Insurance Industry — An Economic Analysis.” National Association of
Insurance Commissioners, Washington, DC, June 2006.
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“Antitrust Issues in the BioTech industry.” Biotech Industry Organization BIO 2005 international
Meetings, Philadelphia, June 2005.

“Cartels and Price Fixing — Ensuring Consistency Between Theory and the Facts.” The Use of
Economics in Competition Law, Brussels, January 2005,

“Intellectual Property and Antitrust in High-Tech Industries.” ABA Section on Business Law, Atlanta,
August 2004.

“Antitrust, Intellectual Property' and [nnovation."” Biotech Industry Organization BIO 2004
International Meetings, San Francisco, June 2004,

“Quality, Healthcare and Antitrust.” Petris Center/UC Berkeley Conference on Antitrust and
Healthcare, University of California at Berkeley, April 2004.

“Unilateral Effects - Be Careful What You Wish For.” Second Annual Merger Control Conference,
The British Institute of International and Comparative Law, London, December 2003.

"Geographié Market Definition in Hospital Antitrust Analysis — Theory and Empirical Evidence.”
Federal Trade Commission/Department of Justice Joint Hearings on Health Care and Competition
Law and Policy, Washington, DC, March 2003.

“Trade Barriers and Antitrust: Foreign Firms — Down But Not Out.” Antitrust Issues in Today’s
Economy, The Conference Board, New York City, March 2003.

“Bundling and Tying: Antitrust Analyses in Markets with Intellectual Property.” Department of
Justice/Federal Trade Commission Joint Hearings on Intellectual Property and Antitrust,
Washington, DC, May 2002. . :

“Practical Issues in Intellectual Property !nvestigations: Balancing Rules versus Discretion.”
Department of Justice/Federal Trade Commission Joint Hearings on Intellectual Property and
Antitrust, Washington, DC, May 2002.

“Bundling and Tying: Recent Theories and Applications.” Antitrust Section of the American Bar
Association Meeting, Washington, DC, April 2002.

“Antitrust Issues in the Pharmaceutical Industry; The Hatch-Waxman Cases.” ABA Healthcare and
Intellectual Property Sections Brownbag, Washington, DC, February 2002.

“The GE/Honeywell Deal: Is Europe Raising the Yellow Flag on Efficiencies?” CRA Conference on
Current Topics in Merger and Antitrust Enforcement, Washington, DC, October 2001.

“Marching to the Sounds of the Cannon: Antitrust Battlegrounds of the Future.” National
Association of Attorneys General Conference, San Diego, October 2000.
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“The Joint Venture Guidelines: Navigating Outside the Safety Zones.” The 8" Annual Golden State
Antitrust and Unfair Competition Law Institute, Los Angeles, October 2000.

“Strategic Behavior in the Pharmaceutical Industry: The Hatch-Waxman Act and Blockading Entry.”
Antitrust Section of the American Bar Association Meeting, Washington, DC, April 2000.

“Working With Economic Experts.” Antitrust Common Ground Conference, Chicago, IL, December
1999,

“Merger Enforcement Trends.” CRA Conference on Current Topics in Merger and Antitrust
Enforcement, Washington, DC, December 1998,

“Hot Topics in Health Care Antitrust.” Antitrust Fundamentals for the Health Care Provider,
Sponsored by the Wisconsin Field Office of the Federal Trade Commission, the US Department of
Justice, and Marquette University Law School, Milwaukee, WI, December 1998.

“Federal Antitrust Enforcement in the Health Care Industry: New Directions.” Fourth Annual Health
Care Antitrust Forum, Northwestern University, September 1998.

“Hospital Competition in HMO Networks.” American Economic Association Meetings, San
Francisco (1996) and Chicago (1998).

“Creating Competitive Markets Amidst Barriers to Entry.” Weeklong Presentation to the Russian
State Committee of Antimonopoly Policy, Volgograd, Russia, January 1997.

“The Economics of Antitrust Law.” Maine Bar Association, January 1995.

“The Competitive Impact of Differentiation Across. Hospltals " Fourth Annual Health Economics
Conference, Chicago, 1993.

“Multi-Firm Systems, Strategic Alliances, and Provider Integration.” Pennsylvania State University,
the University of California at Santa Barbara, and the Johns Hopkins Schooel of Public Heaith, 1992
and 1993.

PUBLICATIONS

“Presumptions, Assumptions and the Evolution of U.S. Antitrust Policy.” With Andrew Dick. Trade
Practices Law Journal, December 2005, ;

‘Commentary: Is Managed Care lLeading to Consolidation in Health Care Markets?” Health
Services Research, June 2002.

“Employer Contribution Methods and Health Insurance Premiums: Does Managed Competition

Work?" With Jessica Vistnes and Phillip Cooper. The Intemnational Journal of Health Care Finance
and Economics, 2001.
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“Hospital Competition in HMO Networks: An Empirical Analysis of Hospital Pricing Behavior.” With
Robert Town. The Journal of Health Economics, September 2001.

“Hospitals, Mergers, and TonStage Competition.” The Antitrust Law Journal, January 2000. .

“Defining Geographic Markets for Hospital Mergers.” Antitrust, Spring 1999.

“The Role of Third Party Views in Antitrust Analysis: Trust But Verify.” Govemnment Antitrust
Litigation Advisory, American Bar Association, July 1998.

“Hospital Mergers and Antitrust Enforcement.” The Journal of Health Politics, Policy and Law,
Spring 1995.

“An Empirical Investigation of Procurement Contract Structures.” The Rand Journal of Economics,
Summer 1994,

PROFESSIONAL ACTIVITIES

Referee for:
e The American Economic Review
o The Antitrust Law Journal
e Health Services Research
e Inquiry
e The Journal of Industrial Economics -
e - The Rand Journal of Economics

e The Review of Industrial Organization

Grant Reviewer for:

* Robert Wood Johnson Foundation/Academy Health
e The Alpha Center

o Agency for Health Care Policy and Research
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HoONORS AND AWARDS
o Named one of Global Competition Review's 2006 “Top Young Economists” (identifying the
top 22 antitrust economists in the U.S. and Europe under the age of 45)

o Assistant Attorney General's Merit Award (1994), Antitrust Division, U.S. Department
of Justice

o Distinguished Teaching Fellowship (1986), Department of Economics, Stanford University
e Academic Fellowship (1983-1984), Department of Economics, Stanford University
o Phi Beta Kappa (1983)
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